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GASKIN  00W7W*  ANDERSON. 

Supreme  Court,  First  District;  Special  Term,  October,  1869. 

FORECLOSURE. — JUDICIAL   SALE. — SHERIFFS'    FEES 
ACT  OF  1869. — CONSTITUTIONAL  LAW.* 

Section  1  of  the  act  of  1869,  entitled  "  An  Act  in  relation  to  the  fees  of 
the  sheriff  of  the  city  and  county  of  New  York,  and  to  the   fees  of  ref- 

*  As  the  question  raised  by  this  case  frequently  arises  in  reference  to 
the  application  of  local  statutes,  some  reference  to  what  has  been  thus  far 
settled  may  be  useful. 

The  constitutional  provision  invoked  in  this  case  was  first  introduced 
in  the  constitution  of  1846.  It  is  as  follows:  "No  private  or  local  bill, 
which  may  be  passed  by  the  legislature,  shall  embrace  more  than  one 
subject,  and  that  shall  be  expressed  in  the  title"  (Const,  of  1846,  art.  3, 
§16). 

The  object  of  this  provision  was  considered  in  the  earliest  leading  case 
upon  its  application  (1851,  Conner  v.  Mayor,  &c.  of  New  York,  5  N.  Y., 
285;   affirming  S.  C..  2  Sand/.,  355).     In  that  case  the  court  of  appeals  ex- 
pounded the  provision  in  view  of  the  design  intended  to  be  secured  by  the 
first  clause  of  it, — namely,  to  prevent  the  uniting  various  objects  having 
no  necessary  or  natural  connection  with  each  other,  in  one  bill,  for  the 
purpose  of  combining  various  pecuniary  interests  in  support  of  the  whole 
which  could  not  be  combined  in  favor  of  either  by  itself. 
N.  S.—  VOL.VIL— 1. 


'^ 


ABBOTTS'  PRACTICE  REPORTS. 

Gaskin  v.  Anderson. 

erees  in  sales  in  partition  cases," — which  directs  all  sales  of  real  estate 
in  that  city,  except  in  partition  or  where  the  sheriff  is  a  party,  to  be 
made  by  the  sheriff  (2  Laws  of  18G9,  1377,  ch.  5G9),— ia  unconstitu- 


The  statute  drawn  in  question  in  that  case  was  one  giving  certain  offi- 
cers salaries  in  lieu  of  fees,  and  giving  fees  such  as  they  had  previously  re- 
ceived to  the  treasury  of  the  city.  And  it  was  held  that  this  subject,  both 
as  respected  their  remuneration,  and  the  transfer  of  the  right  to  fees  to 
the  city  treasury,  were  sufficiently  expressed  in  the  title  of  the  act,  which 
specified  as  its  subject  the  fees  of  certain  officers  in  the  city  and  county  of 
New  York. 

In  the  case  of  Sun  Mutual  Ins.  Co.  v.  Mayor,  &c.  (8  N.  Y.,  241),  the 
object  of  the  second  clause  was  stated  to  be  that  neither  the  members  of 
the  legislature  nor  the  public  should  be  misled  by  the  title. 

Upon  these  principles,  an  act  authorizing  a  city  corporation  to  raise 
by  assessment  a  certain  sum,  for  the  payment  of  a  contractor  for  making 
a  local  improvement,  is  sufficiently  entitled  as  an  ad  for  tlie  relief  of  a  con- 
tractor, naming  him  (Brewster  v.  City  of  Syracuse,  19  N.  Y.,  11G). 

So,  an  act  authorizing  a  city  corporation  to  levy  a  tax  upon  the  city, 
and  directing  a  portion  of  the  tax  for  specified  purposes  to  be  assessed  up- 
on a  specified  part  of  the  city,  is  sufficiently  entitled  by  designating  it  as 
an  act  to  enable  the  supervisors  of  the  city  and  county  of  New  York  to  rai*e 
money  by  tax  (Sun  Mutual  Ins.  Co.  v.  Mayor.  &c.  of  New  York,  S  N.  Y., 
241). 

In  the  one  case,  it  will  be  observed,  the  title  indicates  the  object,  but 
not  the  power  by  which  the  object  was  to  be  attained  ;  in  the  other  case 
it  indicates  the  power  to  be  exercised,  but  not  the  object  for  which  it  was 
given. 

In  a  statute  the  title  of  which  only  indicates  that  its  object  is  to  raise 
money  for  a  municipal  corporation,  and  provide  for  its  expenditure  and  for 
unsettled  claims,  provisions  relating  only  to  the  term  of  a  municipal  office 
are  void  because  not  indicated  (People  v.  O'Brien,  38  N.  Y.,  193). 

The  subject  of  an  act  which  changes  the  number  of  directors  which  a 
municipal  corporation  are  authorized  by  their  charter  to  elect  in  (he  board 
of  a  railroad  company,  is  not  sufficiently  indicated  by  a  title  stating  that 
the  purpose  of  the  act  is  to  amend  a  specified  chapter  of  the  laws  of  a  des- 
ignated year,  such  chapter  being  in  fact  the  charter  of  the  city,  and  contain- 
ing a  great  number  of  sections,  so  that  the  reference  presents  no  clue  to 
the  subject-matter  of  the  amendment  (People  v.  Hills.  35  Ar.  Y.,  449). 

The  cases  in  the  other  courts  on  what  is  a  sufficient  designation  of  tho 
subject  of  an  act,  are  as  follows  : 

In  the  Matter  of  Wakker  (3  Jlarb.,  102)  it  was  held  that  an  act  entitled 
as  relating  to  justices'  and  police  courts  in  the  city  of  New  York,  was 
valid  in  respect  to  the  provisions  relative  to  the  marine  court,  for  that 
naight  be  deemed  a  justice's  court. 


NEW  SERIES:  VOL.  VII. 


Gaskin  v.  Anderson. 


tional,  because,  although  the  act  is  local,  the  subject  of  the  section  is  not 
expressed  in  the  title. 
A  purchaser  at  a  judicial  sale,  under  a  judgment  Avhich  was  within  the  ju- 

In  Phillips  v.  Mayor,  &c.  of  New  York  (1  Hilt.,  483)  it  was  held  that  the 
new  charter  of  the  city  of  New  York,  of  1857,  entitled"  An  Act  to  amend  the 
charter  of  the  city  of  New  York  "  (1  Laws  of  1857,  874),  was  valid  in  re- 
spect to  the  provisions  contained  in  it  forbidding  aldermen  from  acting  as 
judge?,  and  prohibiting  and  punishing  bribery  of  city  officers.  The  author- 
ity of  this  case,  however,  is  qualified  somewhat  by  the  effect  of  the  case 
of  People  v.  Hills  (35  N.  Y.,  449)  stated  above. 

In  De  Camp  v.  Eveland  (19  Barb.,  81)  the  act  of  1854,  ch.  386,  entitled 
as  an  act  to  erect  a  new  county  from  parts  of  other  counties,  designating 
them,  and  to  alter  the  town  lines  of  designated  towns,  was  held  not  ob- 
noxious to  the  objection  that  it  embraced  more  than  one  subject,  consider- 
ing that  all  the  matters  of  the  bill  were  subordinate  and  auxiliary  to  the 
erection  of  the  new  county. 

In  the  case  of  Town  of  Fishkill  v.  Fishkill  &  Beekman  Plank  Road 
Co.  (22  .Barb.,  G34)  the  opinion  was  expressed  that  in  an  act  entitled  as 
for  the  relief  of  a  plank  road  company  from  the  obligation  to  construct  a 
part  of  their  road,  provisions  in  addition  to  such  release,  relating  to  the 
construction  and  management  of  other  parts  of  the  road,  were  prohibited 
by  the  constitution,  and  void. 

In  the  case  of  White  v.  Syracuse  &  Utica  R.  R.  Co.  (22  Barb.  559)  it  was 
held  that  an  act  entitled  to  authorize  the  railroad  corporations  of  this  State 
to  subscribe  to  the  capital  stock  of  a  foreign  corporation  named  was  not  to 
be  considered  as  embracing  several  subjects  by  reason  of  the  fact  that  all 
the  railroad  companies  of  the  State  would  be  subject  to  its  provisions. 

In  the  case  of  People  v.  Lawrence  (3G  Barb.,  177)  it  was  held  that  un- 
der an  act  entitled  in  relation  to  the  collection,  payment  and  application  of 
certain  assessments,  in  a  city  named,  provisions  making  compensation  by 
means  of  such  assessments  to  a  railroad  company,  for  discontinuing  the  use 
of  steam  in  the  city,  were  valid,  and  that  in  an  act  entitled  as  for  the  pur- 
pose of  closing  a  tunnel  and  restoring  the  street,  and  terminating  the  use 
of  steam  power  by  a  railroad  company,  provisions  authorizing  the  railroad 
company  or  their  assigns  to  maintain  a  horse  railroad  in  place  of  their  for- 
mer road,  and  providing  for  assessments  to  compensate  them  for  the 
change,  were  valid,  these  provisions  being  incidental,  and  in  the  nature  of 
means  to  accomplish  the  object  expressed  by  the  title. 

In  the  cases  of  Sharp  v.  Mayor,  &c.  of  New  York  (31  Barb.,  572;  S. 
C.,  9  Abb.  Pr.,  243 ;  18  How.  Pr.,  97,  213),  and  Cutwater  v.  Mayor,  &<•. 
of  New  York  (18  How.  Pr.,  572 ;  approved  and  followed  in  Joyce  v. 
Mayor,  &c.  of  New  York,  20  Id.,  439;  S.  C.,  12  Abb.  Pr.,  309),  it  was 
held  that  the  act  of  1859  (Laws  of  1859,  1127),  entitled  "an  act  to  enable 
the  supervisors  of  the  city  and  county  of  New  York  to  raise  money  by 
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risdiction  of  the  court,  cannot  refuse  to  complete  his  purchase  on  Uie 
ground  that  the  directions  of  the  judgment,  and  the  sale  pursuant  there- 
to, were  irregular  and  unauthorized  by  law,  in  respect  to  the  selection  of 
the  officer  who  made  the  sale. 


tax,"  was  not  unconstitutional,  although  it  contained  provisions  also  al- 
lowing the  comptroller  of  the  city  to  reverse  fraudulent  judgments  against 
the  city.  Such  provisions  were  deemed  proper,  as  incidental  to  the  main 
purpose  of  the  act 

But  in  Smith  v.  Mayor,  &c.,  of  New  York  (34  How.  Pr.,  60S),  it  was 
held  that  in  the  act  of  May  4,  I860,  ch.  876,  entitled  <;  an  act  to  enable  the 
supervisors  of  the  county  of  New  York  to  raise  money  by  tax  for  the  use 
of  the  corporation  of  the  city,  and  in  relation  to  the  expenditure  thereof," 
the  provision  in  section  10,  that  the  mayor,  &c.,  shall  not  be  liable  upon 
any  contract  made  by  any  board  or  officer  not  authorized  by  that  act,  was 
unconstitutional,  as  embracing  a  subject  not  indicated  in  the  title. 

In  the  Matter  of  Tappen  (36  How.  Pr.,  390),  it  was  held  that  in  the 
act  of  1861,  ch.  308,  entitled  as  relating  to  contracts  by  the  mayor,  &c., 
of  New  York,  provisions  constituting  certain  officers  a  board  of  revision 
for  the  correction  of  assessments  were  not  unconstitutional,  the  object  be- 
ing the  confirmation  of  assessments  for  the  compensation  of  contractors. 

As  to  what  is  a  local  act  within  this  provision,  the  earliest  leading  case,  to 
which  we  have  already  referred,  gave  some  sanction  to  the  opinion  that  an 
net  regulating  the  amount  and  manner  of  paying  officers,  of  any  county, 
for  their  official  services,  when  such  services  are  rendered  in,  and  form  a 
part  of  the  administration  and  execution  of  the  laws  of  the  State,  and  af- 
fect equally  all  of  the  citizens  thereof,  who  come  within  their  range,  is 
neither  private  nor  local,  in  the  view  contemplated  by  the  constitution. 
(Conner  v.  Mayor,  &c.,  of  New  York,  5  N.  Y.,  285 ;  affirming  2  Sandf.t 
355.  S.  P.,  Phillips  v.  Mayor,  &c.,  of  New  York,  1  Hilt.,  483  ;  People  v. 
Stevens,  2  Alb.  Pr.  N.  S.,  350;  and  Williams  v.  People,  24  N.  Y.,  405). 

But  it  is  now  settled,  that  an  act  relating  only  to  a  single  county  is  a 
local  act  within  this  provision.  (People  v.  Hills,  35  N.  Y,  449;  People  v. 
O'Brien.  38  N.  Y.,  193).  And  the  same  is  affirmed  of  acts  affecting  any 
particular  locality  less  than  the  whole. 

While,  on  the  other  hand,  it  was  held  in  the  N.  Y.  superior  court,  in  the 
case  of  Burnhatn  v.  Acton  (4  Abb.  Pr.  N.  S.,  1),  that  the  Metropolitan  District 
Acts,  extending  over  a  territorial  district  of  more  than  one  county,  and 
containing  provisions  of  a  penal  nature,  applicable  to  all  persons,  were  not 
local  or  private  within  the  meaning  of  the  Constitution. 

Where  a  statute  contains  both  general  and  local  provisions  the  question 
is  different.  Here  it  seems  to  be  settled  that  provisions  of  a  general  na- 
ture are  not  necessarily  void  because  not  indicated  in  the  title,  although 
contained  in  an  act  which  in  other  respects  is  wholly  local.  This  question 
arose  under  the  act  of  1855,  entitled,  "  An  Act  to  enlarge  the  jurisdiction 
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Motion  to  compel  completion  of  purchase. 

This  action  was  brought  to  foreclose  a  mortgage  upon 
real  property  in  the  city  of  New  York. 

Judgment  of  foreclosure,  directing  a  sale  of  the  prem- 
ises, was  recovered  subsequent  to  the  enactment  of  chap- 
ter 569,  of  the  Laws  of  1869.  This  act  is  entitled,  "An 
act  in  relation  to  the  fees  of  the  sheriff,  of  the  city  and 
county  of  New  York,  and  to  the  fees  of  referees  in  sales 
in  partition  cases."  The  first  section  is  as  follows : 

"All  sales  of  real  estate  hereafter  made  in  the  city 
and  county  of  New  York,  under  the  decree  or  judgment 
of  any  court  of  record  (except  sales  in  cases  of  partition, 
and  where  the  sheriff  of  said  city  and  county  is  a  party), 
shall  be  made  by  the  sheriff  of  said  city  and  county." 

Section  2  regulates  the  rates  of  the  sheriff's  fees  in 
sales  on  foreclosure,  and  certain  disbursements. 

Section  3  requires  certain  commitments  by  police 
justices  to  be  directed  to  the  sheriff. 

Section  4  prescribes  the  fees  and  commissions  on  sales 
in  partition  by  referees. 

By  the  judgment  entered  in  this  action,  Mr.  Coleman 
was  appointed  a  referee  for  the  purpose  of  making  the 
sale,  instead  of  directing  a  sale  by  the  sheriff. 

After  sale  the  purchaser  refused  to  take  the  title,  as- 
signing as  an  objection  that  the  sale  was  not  made  by 
the  sheriff,  as  required  by  law. 

of  the  courts  of  general  and  special  sessions  of  the  peace  in  and  for  the 
city  and  county  of  New  York,"  the  whole  of  which  is  local  except  one 
section  (section  3),  which  related  to  convictions  in  the  courts  of  oyer  and 
terminer  throughout  the  State ;  and  the  court  held  that  the  validity  of 
this  provision  was  not  affected  by  the  fact  that  its  subject  was  not  indi- 
cated in  the  title;  and  laid  down  the  rule  that  the  local  or  general  charac- 
ter of  an  act  was  to  be  determined  by  provisions  which  it  contained  and 
not  by  its  title,  and  that  a  title  of  a  local  or  private  character  does  not  im- 
pair the  force  of  the  general  provisions  which  may  be  contained  in  the  act 
without  being  indicated  in  the  title  (People  v.  McCann,  16  N.  Y.,  58). 

But  it  may  be  doubted  whether  the  application  of  such  a  rule  in  all 
cases,  would  not  often  defeat  the  plain  object  of  the  provision. 
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The  plaintiff  now  movecWor  an  order  compelling  the 
purchaser  to  take  the  title,  of  which  motion  notice  was 
given  to  the  sheriff's  counsel. 

Jolin  Henry  Hull,  for  the  motion. 

William  Henry  Arnoux,  and  George  F.  Demarest, 
and  Brown,  Hall  &  Vanderpoel,  opposed. 

CARDOZO,  J. — This  is  a  motion  to  compel  the  pur- 
chaser to  take  the  title  to  premises  bought  by  him  on 
sale  under  a  judgment  of  foreclosure.  By  the  judgment 
entered  on  the  direction  of  Mr.  Justice  BARXARD,  James 
W.  Coleman,  Esq.,  was  appointed  referee  to  sell,  and 
the  purchaser  objects  to  the  title  upon  the  ground  that 
under  the  act  of  May  4,  1869  (2  Laws  of  18C9,  1377,  ch. 
569),  such  sale  could  only  be  made  by  the  sheriff  of  the 
city  and  county  of  New  York. 

The  plaintiff's  counsel  replies  that  the  statute  relied 
upon  is  in  that  respect  unconstitutional.  As  the  sheriff 
might  be  interested  in  the  question,  his  counsel  was  per- 
mitted to  appear  upon  this  motion  and  represent  him, 
but  he  failed  to  assign  any  reason  in  support  of  the  con- 
stitutionality of  this  provision  of  the  statute.  Indeed, 
after  very  careful  consideration,  I  think  it  will  be  hard 
to  defend  the  constitutionality  of  that  act  in  many  par- 
ticularF,  and  among  others  on  the  point  in  question.  The 
statute  is  plainly  a  local  bill,  and  therefore,  according 
to  section  16  of  the  article  3  of  the  Constitution,  it 
can  embrace  but  one  subject,  and  that  must  be  expressed 
in  its  title.  That  this  act  does  refer  to  more  than  one 
subject,  and  is  within  the  provision  of  the  constitution, 
is  clear  (see  Pullman  v.  Mayor,  &c.,  decided  in  General 
Term,  1st  Dist.,  April,  1868,  and  cases  there  cited). 

In  the  first  place,  the  title  of  that  act  embraces  two 
subjects  entirely  independent  of  and  distinct  from  each 
other,  viz:  ''Fees  of  the  sheriff  of  the  city  and  county 
of  New  York,"  and  "fees  of  referees  in  partition  cases." 

In  the  next  place  the  act  itself  legislates  upon  those 


NEW  SERIES :  VOL.  VI. 


Gaskin  v.  Anderson. 


two  different  and  distinct  subjects  by  sections  two  and 
four. 

But  it  is  only  necessary  to  consider  at  present  the 
first  section  of  the  act,  because  it  is  only  under  that  sec- 
tion that  tliere4can  be  any  pretense  that  the  title  is  ob- 
jectionable^ That  section  relates  to  a  subject  in  no  wise 
expressed  in  the  title  of  the  act.  It  relates,  not  to  fees, 
but  to  the  manner  in  which  judgments  shall  be  executed. 
In  other  words,  it  attempts  to  regulate  and  change  the 
practice  of  the  court,  and  to  take  away  the  right  to  exe- 
cute its  decrees  according  to  its  own  judgment,  which 
has  prevailed  ever  since  the  court  of  chancery  had  its 
existence.  Such  a  radical  change  of  the  practice  of  the 
court  cannot  be  made  under  pretense  of  regulating  the 
fees  of  the  sheriff,  and  under  a  bill,  the  title  of  which 
affords  no  notice  that  any  such  purpose  was  designed, 
but  which  simply  relates  to  tho  "fees  of  the  sheriff." 
Under  such  a  title  the  fees  of  the  sheriff  might  be  in- 
creased or  diminished,  but  that  is  all  that  its  title  would 
suggest.  These  are  some  of  the  reasons  which  make  it 
perfectly  plain  that  section  1  of  the  act  in  question  is 
unconstitutional. 

It  is  not  necessary  to  say  whether  section  2,  which 
may  well  apply  to  such  sales  as  the  court  may  see  fit  to 
send  to  the  sheriff,  may  not  stand,  nor  indeed  to  express 
any  opinion  as  to  the  rest  of  the  act,  so  far  as  the  sheriff 
is  concerned. 

But,  apart  from  ail  this,  and  without  further  pursu- 
ing the  question  of  the  constitutionality  of  the  act  in  re- 
spect to  the  point  before  me,  there  are  other  reasons 
which  make  it  clear  that  the  motion  should  be  granted. 
No  consequence  is  declared  by  the  statute  to  result  from 
a  sale  being  made  by  a  person  other  than  the  sheriff. 

It  is  not  to  be  denied  that  the  court  making  the  judg- 
ment which  was  entered  in  this  action  had  jurisdiction 
to  make  it.  That  being  so,  the  question  whether  any  of 
its  provisions  were  right,  which  of  course  includes  the 
one  directing  the  premises  to  be  sold  by  a  referee,  can- 
not be  raised  by  a  purchaser.  The  parties  might  appeal, 
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or  might  move  the  court  to  correct  or  vary  the  judgment ; 
but  if  they  do  not  complain,  but  acquiesce  in  the  provis- 
ions of  the  decree,  the  purchaser  will  get  a  good  title, 
and  he  cannot  be  heard  to  raise  any  objection,  except 
that  which  goes  to  the  jurisdiction  of  the  court  (Al- 
vord  v.  Beach,  6  Abb.  PA,  451 ;  Holdeii  v.  Sackett,  12 
Id.,  473). 

In  any  respect  in  which  the  matter  can  be  viewed, 
the  objection  to  the  title  raised  by  the  purchaser  is  un- 
founded, and  the  motion  should  therefore  be  granted  ; 
but  as  this  is  the  first  time  that  the  statute  has  been  ju- 
dicially construed,  I  think  there  should  be  no  costs  of 
the  motion. 

Motion  granted.* 


ELY  against  CONNOLLY. 
New  York  Superior  Court ;  Special  Term,  Nov.,  1869. 

INJUNCTION. — ACTION  TO  RESTRAIN  OFFICERS. — BOARD 
OF  SUPERVISORS. 

It  may  be  regarded  as  settled  that  in  respect  to  wrongs  and  injuries  affect- 
ing the  public  at  large,  whether  actually  committed  or  apprehended,  the 
remedy,  whether  civil  or  criminal,  is  by  a  prosecution  instituted  by  the 
State  in  its  political  character  by  the  attorney-general,  or  some  other 
officer  authorized  to  act  in  its  behalf;  arid,  where  a  wrong  committed 
against  the  public  also  includes  a  private  injury,  that  the  latter  may  be 
prosecuted  for  at  the  suit  of  the  party  injured  ;  yet  where  there  is  no  di- 
rect individual  injury,  no  action  can  be  maintained  by  a  citizen  on  the 
ground  that  his  interests  as  a  member  of  the  body  politic  have  been  dis- 
turbed. 

An  injunction  will  not  issue  at  the  suit  of  an  individual  to  prohibit  the 
comptroller  of  the  city  of  New  York  from  paying  funds  which  the  board 

*  We  arc  informed  that  on  appeal  the  order  was  affirmed  by  the  court 
at  general  term,  in  November,  no  opinion  being  rendered. 
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of  supervisors  are  by  law  required  to  authorize  him  to  pay,  on  the  ground 
that  the  meeting  at  which  such  authority  was  attempted  to  be  given 
was  an  illegal  one,  especially  if  it  be  not  shown  that  he  is  in  funds  to  pay. 
A  supervisor,  who,  by  the  wrongful  act  of  his  associates  is  excluded  from 
being  present  at  a  meeting  of  the  board,  cannot  on  that  ground  maintain 
an  action  to  enjoin  other  officers  from  proceeding  to  fulfill  authority  con- 
ferred upon  them  by  the  proceedings  of  the  board  at  such  meeting.  His 
remedy  should  be  directly  against  the  offending  supervisors. 

Motion  for  an  injunction. 

This  action  was  brought  by  Smith  Ely,  Jr.,  one  of  the 
supervisors  of  the  county  of  New  York,  against  Richard 
B.  Connolly,  comptroller  of  the  city  of  New  York.  The 
object  of  the  action  was  to  restrain  the  defendant  from 
paying  certain  appropriations  from  the  funds  of  the  cor- 
poration, on  the  ground  that  the  board  of  supervisors 
whose  direction  to  the  comptroller  was  required  by  law 
for  making  such  payments  were  not,  when  they  met  and 
gave  such  directions,  legally  constituted  as  a  board,  the 
plaintiff  not  having  been  present,  by  reason  of  not  hav- 
ing received  the  proper  notice. 

Moses  Ely,  for  the  plaintiff. — I.  This  action  is  not 
brought  by  the  plaintiff  in  his  naked  capacity  of  a  tax- 
payer. He  is  also  one  of  the  supervisors,  entitled  to  a 
salary  for  his  services,  and  has  a  private  interest  in  the 
right  to  exercise  the  functions  of  his  office  ;  and  the  only 
way  to  enforce  that  right,  as  against  the  action  com- 
plained of  in  this  suit,  is  by  interposing  to  prevent  the 
consummation  of  acts  illegally  set  in  motion. 

II.  It  is  no  objection  to  this  action  that  it  attacks  col- 
laterally the  decision  of  the  supervisors, — for  that  decis- 
ion is  void  for  want  of  jurisdiction. 

III.  Plaintiff,  as  ajnember  of  the  board  of  supervisors, 
and  within  reach  of  a  notice  of  the  proposed  special 
meeting  (had  one  been  given),  was  entitled  to  such  no- 
tice, and  the  action  of  supervisors  on  that  day  assembled 
without  such  notice  having  been  given  was  utterly  illegal 
and    void  (Angell  &  Ames   on  Corp.,  14 ;   People    ex 
rel.  Loew  v.  Batchelor,   22  N.  Y.,   134 ;    State  ex  rel. 
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Reeves  V.  Ferguson,  31  N.  J.  L.  (2  Vroom),  107 ;  Stow 
V.  "Wyse,  7  Conn.,  214  ;  Wiggins  v.  Freewill,  &c.  Church, 
8  Mete.,  301  ;  Jackson  v.  Hampden,  20  Me.,  37 ;  Smyth  v. 
Barley,  2  Ho.  of  L.  Gas.,  789). 

IV.  Aside  from  considerations  of  private  interests,  it 
is  due  to  the  tax-payers  that  when  their  money  is  to  be 
appropriated,  all  the  parties  intrusted  by  them  with  the 
making  the  appropriation  should  at  least  have  an  op- 
portunity to  participate  in  the  councils.  The  board  of 
supervisors  of  the  county  of  New  York  is  composed  of 
twelve  members.  In  the  absence  of  the  twelfth,  eleven 
of  them  might  meet  and  agree  upon  a  course  of  action 
which  the  other,  if  present,  might  be  able  to  convince 
them  would  be  disastrous  to  their  constituents.  The 
public  have  a  right  to  the  united  wisdom,  experience  and 
judgment  of  the  whole. 

Richard  0"  Gorman,  in  opposition  to  the  motion. — 
I.  As  to  the  facts  of  the  case,  it  appeared  that  effort  was 
made  to  serve  the  plaintiff  with  notice.  There  is  nothing 
in  the  law  which  requires  that  notice  shall  be  served  in 
a  particular  way  or  by  a  specified  hour,  nor  is  there 
any  provision  requiring  the  board  to  convene  at  a  certain 
hour. 

IT.  Plaintiff  has  suffered  no  such  wrong  as  gives  him 
a  right  to  the  relief  here  sought.  If  it  is  the  public  which 
is  to  be  injured  by  the  payment  of  public  money,  no  pri- 
vate individual  has  the  right  to  appear  as  its  especial 
champion.  The  action  should  be  in  the  name  of  the 
people  (Doolittle  v.  Board  of  Supervisors,  IS  TV.  Y., 
1C1).  If  Mr.  Ely  has  been  injured  by  reason  of  not  be- 
ing allowed  a  seat  in  the  board,  his  action  should  be 
against  the  members  of  that  board  for  damages,  or,  to 
guard  against  a  recurrence  of  the  wrong,  he  may  main- 
tain a  writ  of  mandamus,  or  a  writ  of  prohibition. 

FITIIIAN,  J.— Formerly,  when  writs  of  injunction  were 
not  so  easily  obtained  as  at  present,  courts  of  equity  in 
England  and  this  country  were  accustomed  to  adhere  to 
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certain  well-established  rules  and  principles  in  granting 
or  refusing  the  writ,  to  some  of  which  I  will  briefly  refer. 

In  the  first  place,  a  suit  in  equity  is  in  theory  an  ex- 
ceptional and  extraordinary  proceeding,  and  maintaina- 
ble only  in  cases  where  there  is  no  other  remedy.  If  a 
complainant  has  at  common  law  or  by  statute  a  clear 
right,  or  is  threatened  with  manifest  wrong  and  injury 
in  a  case  where  that  right  cannot  be  fully  enforced,  or 
such  wrong  and  injury  completely  and  fully  redressed  in 
an  ordinary  action  at  law,  then  the  party  may  invoke 
the  aid  of  a  court  of  equity.  The  writ  of  injunction  is  the 
instrumentality  by  which  the  power  and  authority  of 
courts  of  equity  are  enforced.  It  is  of  a  two-fold  char- 
acter, "preventive"  and  "remedial" — the  one  to  re- 
strain and  prevent  a  threatened  wrong  and  injury,  and 
the  other  to  command  and  enforce  what  equity  shall 
finally  determine  and  decree  in  the  action.  And  where 
the  object  of  a  suit  in  equity  is  to  obtain  the  aid  of  this 
writ,  it  must  appear  : 

First.  That  it  is  a  case  where  a  suit  in  equity  is 
maintainable,  that  it  is  one  in  which  no  adequate  remedy 
can  be  had  in  an  action  at  law.  This  must  clearly  ap- 
pear from  the  facts  stated  in  the  complaint,  and  formerly 
it  was  necessary  expressly  to  allege  it  in  the  pleading. 

Second.  It  must  appear  from  the  facts  stated  in  the 
complaint,  assuming  them  to  be  true,  that  the  complain- 
ant has  a  clear  right  to  the  judgment  or  relief  demanded 
in  the  suit.  If  the  statements  be  obscure,  or  the  right 
left  in  doubt  or  uncertainty,  the  writ  cannot  issue. 

Third.  If  an  injunction  be  sought  pending  the  litiga- 
tion, before  final  decree  or  judgment,  it  must  further  ap- 
pear that  the  whole  or  part  of  the  relief  sought  in  the  ac- 
tion is  to  restrain  some  act,  the  commission  or  continu- 
ance of  which,  pending  the  litigation,  will  injure  the 
plaintiff  (irreparably,  it  was  formerly  held),  or  that  the1 
defendant  is  doing  or  about  to  do  some  act  which  would 
render  the  final  decree  of  the  court  ineffectual. 

These  are  established  and  elementary  principles  of 
the  law  of  injunctions,  incorporated  into  the  Code  of  Pro- 
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cedure  and  affirmed  by  a  uniform  series  of  judicial  de- 
cision for  many  years. 

Assuming  then  that  this  action  is  in  its  nature  one  of 
equitable  cognizance,  do  the  facts  set  forth  in  the  com- 
plaint show  a  clear  right  in  the  plaintiff  to  the  relief  or 
judgment  sought  ?  It  is  claimed  they  do  not,  but  that 
upon  the  facts  stated  in  the  complaint,  the  only  right 
which  the  plaintiff  alleges  to  be  withheld  from  him,  is 
the  right  to  have  due  notice  of  and  participate  in  the 
meetings  of  the  board  of  supervisors ;  and  with  this 
right  it  is  not  pretended  the  defendant  Connolly  has  in 
any  way  or  manner  interfered,  or  threatened  to  interfere. 
And  that  the  only  damages  or  injury  plaintiff  could  or 
would  sustain,  by  reason  of  the  doing  of  the  acts  threat- 
ened by  the  defendant  (signing  warrants),  supposing  all 
the  allegations  of  the  complaint  to  be  true,  would  be 
such  damages  only  as  he  might,  in  common  with  all  the 
other  tax-payers  of  the  city,  indirectly  and  incidentally 
sustain  in  consequence  of  public  moneys  being  illegally 
paid  out  of  the  treasury.  That  this  is  not  such  personal 
damage  or  injury  as  will  authorize  the  plaintiff  to  main- 
tain his  action  is  settled  by  the  case  of  Doolittle  v.  Su- 
pervisors of  Broome  County  (18  N.  Y.,  155).  In  this 
case,  the  court  of  appeals  held,  upon  a  careful  examina- 
tion and  review  of  all  the  decisions,  that  in  respect  to 
wrongs  and  injuries  affecting  the  public  at  large,  whether 
actually  committed  or  apprehended,  the  remedy,  whether 
civil  or  criminal,  is  by  a  prosecution  instituted  by  the 
State  in  its  political  character,  by  the  attorney-general 
or  some  other  officer  authorized  to  act  in  its  behalf.  That 
where  a  wrong  committed  against  the  public  also  in- 
cludes a  private  injury,  the  latter  may  be  prosecuted  at 
the  >uit  of  the  party  injured.  But  where  there  is  no 
direct  individual  injury,  no  action  can  be  maintained  by 
a  citizen  on  the  ground  that  his  interests  as  a  member  of 
the  body  politic  have  been  interfered  with  or  disturbed. 
And  this  because  (say  the  court),  if  a  citizen  may  main- 
tain an  action  for  such  a  purpose  in  respect  to  his  rights 
as  a  voter  or  tax-payer,  the  courts  may  regularly  be 
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called  upon  to  revise  all  laws  that  may  be  passed.  They 
may,  at  the  instance  of  any  tax-payer,  "be  required  to 
enjoin  the  comptroller  from  drawing  warrants  on  the 
treasurer,  and  that  officer  from  paying  them,  &c.  And 
this  at  the  suit  of  any,  and  as  many  tax-payers  as  may 
choose  to  litigate.  The  law  does  not  afford  such  an  op- 
portunity for  excessive  litigation,  and  to  the  same  effect 
is  the  case  of  Roosevelt  v.  Draper  (23  N.  Y.,  318). 

The  complaint  in  this  case,  however,  does  not  contain 
facts  sufficient  in  my  opinion  to  show  even  a  public 
wrong  threatened  by  the  comptroller.  It  refers  to  the 
act  of  the  legislature  passed  May  32, 1869,  entitled  "An 
Act  to  make  provision  for  the  government  of  the  county 
of  New  York,"  and  alleges  that  by  the  provisions  of 
that  act  the  board  of  supervisors  were  ordered  and  re- 
quired, as  soon  as  convenient  after  its  passage,  to  "order 
and  cause  to  be  raised"  by  tax,  on  the  taxable  estates 
of  the  city,  according  to  law,  and  "to  be  collected  ac- 
cording to  law,"  large  sums  of  money  in  said  act  partic- 
ulaiiy  specified  and  for  the  purposes  therein  specified. 
The  complaint  then  charges  that  at  this  alleged  illegal 
and  unauthorized  assemblage  of  supervisors,  those  pres- 
ent assuming  and  pretending  to  act  by  authority  of  that 
statute,  "voted  appropriations  to  a  very  large  amount 
for  the  several  purposes  mentioned  in  the  enactment," 
thereby  pretending  to  create  a  liability  against  the 
county,  which  fictitious  pretended  liability  the  comp- 
troller was  about  to  acknowledge  and  liquidate. 

By  reference  to  the  statute  cited,  it  will  be  seen  that 
it  is  an  act  authorizing  and  requiring  the  board  of  super- 
visors to  do  what  they  are  prohibited  by  law  from  other- 
wise doing,  viz  :  To  raise  by  tax  in  the  usual  mode  and 
manner  money  for  county  expenditures  in  the  amounts, 
and  to  be  expended  when  raised  for  the  particular  pur- 
poses specified  in  the  act.  The  pleading  alleges  that,  at 
the  meeting  complained  of,  the  supervisors,  assuming  to 
act  by  the  authority  of  this  statute,  voted  "appropria- 
tions" for  the  several  purposes  therein  mentioned.  By 
the  term  "appropriations"  I  understand  the  pleading  to 
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mean  that  the  supervisors  voted  to  raise  by  tax  the  sums 
of  money  authorized  by  the  statute  for  the  "  several  pur- 
poses mentioned  therein."  If  the  pleading  does  not 
mean  that,  it  is  wholly  unintelligible. 

Now  it  is  well  known,  and  the  court  must  take  judi- 
cial notice,  that,  by  the  law  of  the  State,  it  is  impossible 
to  levy  and  collect  a  tax  "  according  to  law"  so  as  to 
have  the  money  in  the  treasury  between  the  17th  of  Sep- 
tember and  the  making  of  this  motion.  It  follows, 
therefore,  from  the  allegations  ;'in  the  complaint,  that 
there  is  not.  and  cannot  be,  any  moneys  in  the  hands  of 
the  comptroller  subject  to  the  orders  of  the  board  of 
supervisors  under  the  statute  referred  to.  And  what  the 
defendant  has  not  got  he  cannot  very  well  wrongfully  or 
rightfully  disburse.  It  was  well  known,  however,  that 
the  practice  is  for  the  comptroller  to  anticipate  by  tem- 
porary loans  the  amount  directed  to  be  raised  by  tax  in 
order  to  meet  current  expenses  while  the  tax  is  being  as- 
sessed, levied  and  collected.  But  even  if  the  complaint 
had  alleged  this  fact,  and  that  the  money  was  in  the 
hands  of  the  comptroller,  and  that  he  was  about  to  pay 
as  stated  in  the  complaint,  it  would  be  merely  an  intent 
on  the  part  of  the  defendant  to  pay  in  anticipation  or  ad- 
vance moneys  which  the  legislature  had  declared  should 
be  raised  and  paid  and  for  the  purposes  provided  by 
law,  and  the  authority  to  do,  which  the  board  of  super- 
visors are  peremptorily,  and  without  any  discretion 
whatever,  ordered  to  confer.  If  the  board  of  supervis- 
ors willfully  omit  or  neglect,  or  from  informality  or  ir- 
regularity of  meeting,  or  other  cause,  fail  to  perform  the 
duty  expressly  devolved  upon  them  by  the  statute,  and 
the  comptroller  assumes,  without  the  authority  [of  the 
board,  to  do  that  which  the  legislature,  in  the  constitu- 
tional exercise  of  its  sovereign  power,  had  commanded 
the  board  of  supervisors  to  authorize  him  to  do,  a  court 
of  equity  will  not  interfere  to  restrain  the  act ;  because 
such  an  act,  although  technically  without  authority,  by 
reason  of  the  omission  of  some  intermediate  link  in  the 
chain,  could  not  from  its  very  nature  be  a  wrongful  or 
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injurious  act  in  respect  to  the  public  or  any  indi- 
vidual. 

Assuming  the  comptroller  to  be  in  funds  properly 
applicable  to  the  purposes  specifically  provided  for  by 
the  statute,  it  becomes  the  imperative  duty  of  the  board 
of  supervisors  to  authorize  that  application  ;  and,  if  they 
omit  to  do  so,  courts  of  law  and  equity,  instead  of  re- 
straining the  comptroller,  -would  compel  the  supervisors 
at  once  to  authorize  or  ratify  such  acts,  as  the  case  may 
be.  If  this  complaint  had  charged  that  the  comptroller 
threatened  or  was  about  to  expend  moneys  from  the  treas- 
ury in  excess  of  the  amount  authorized  by  law  to  be 
raised  and  disbursed,  or  for  purposes  other  than  those 
specified  in  the  act,  or  was  about  to  pay  any  particular 
claim  or  demand  against  the  county  the  amount  of  which 
was  required  by  law  to  be  first  audited  and  allowed  by 
some  other  person  or  board,  without  such  audit  or  al- 
lowance, it  would  present  an  entirely  different  ques- 
tion. 

It  suffices  to  say,  however,  there  are  no.  such  allega- 
tions in  the  complaint,  and  the  case  as  made  does  not,  in 
my  opinion,  call  for  or  warrant  the  interference  of  a  couit 
of  equity.  Or  in  technical  language,  the  injunction 
should  be  refused  for  "want  of  equity  in  the  complaint." 

It  is  apparent  that  the  real  grievance  for  which  the 
plaintiff  seeks  redress  here  is  not  any  wrong  or  injury  to 
the  public  at  large,  or  to  himself  as  a  citizen  or  tax- 
payer, but  to  the  wrong  and  injury  which  he  has  and 
may  sustain  by  the  alleged  wrongful  act  of  his  associ- 
ates in  surreptitiously  and  indirectly  attempting  to  ex- 
clude him  from  his  clear  right  of  being  present  at  the 
meetings  and  participating  in  the  proceedings  of  the 
"board"  of  which  he  is  a  member.  In  this  respect, 
however,  the  plaintiff  has  mistaken  his  remedy.  His 
proceeding  should  be  directly  against  tl-e  offending  su- 
pervisors themselves,  collectively  or  individually,  or 
both.  And  then  the  question  as  to  the  respective  rights, 
privileges,  duties  and  powers  of  the  supervisors,  in  re- 
gard to  the  manner  and  time  of  meeting,  the  notice  re- 
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quired,  if  any,  and  the  authority  to  act  when  met,  would 
be  directly  up,  and  could  be  examined  and  fully  deter- 
mined by  the  court.  On  this  application  I  have  not 
deemed  it  necessary  to  examine  or  express  any  opinion 
upon  these  questions  ;  but  I  have  assumed  in  favor  of  the 
plaintiff  that  the  meeting  of  the  supervisors  of  which  he 
complains  was  without  authority. 

The  motion  must  be  denied,  but  without  costs. 


BISSELL  against  BISSELL. 

Supreme  Court,  First  District;  Special  Term,  Nov.,  1869. 
MARRIAGE. — DIVORCE. 

The  parties  being  under  engagement  of  marriage,  the  man  objected  to  any 
ceremony,  insisting  that  marriage  without  it  was  valid ;  and  the  wo- 
man acceded  to  his  wish.  While  riding  in  a  carriage,  on  the  day  fixed  for  the 
marriage,  he  put  upon  her  finger  a  wedding  ring,  which  she  received  as 
such,  he  saying,  "  This  is  your  wedding  ring ;  we  are  married  just  as 
much  as  Charles  is  to  his  wife  (referring  to  his  brother  and  his  sister-in- 
law).  I  will  live  with  you  and  take  care  of  you  all  the  days  of  our 
life."  He  thereupon  took  her  to  a  house  where  he  had  previously  en- 
gaged board  for  himself  and  wife,  and  for  some  weeks  they  resided  to- 
gether there  as  such. — Held,  that  this  was  a  valid  marriage. 

Such  a  marriage  may  be  established  by  the  testimony  of  the  wife,  if  en- 
titled to  credit,  and  corroborated  by  other  evidence. 

Application  for  judgment. 

This  action  was  brought  by  Beatrice  Bissell  against 
John  B.  Bissell,  for  a  separation  from  bed  and  board, 
under  2  72eo.  S£at.t  146,  §  50,  &c. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  A.  Rapallo  and  A.  C.  Brown,  for  the  plain- 
tiff. 
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T.  F.  Donovan  and  Henry  Slanton,  for  the  defend- 
ant. 

BAKNARD,  J.— This  is  an  action  for  limited  divorce 
on  the  ground  of  abandonment,  under  subdivision  3, 
section  51,  article  4,  title  1,  chapter  8  of  part  2  of  the 
Revised  Statutes,  The  allegation  of  abandonment  is  not 
contested,  but  the  defense  rests  upon  a  denial  of  the 
marriage. 

The  plaintiff  was  examined  as  a  witness  in  her  own 
behalf,  and  the  substance  of  her  testimony  is  that  she 
made  the  acquaintance  of  the  defendant  in  January, 
1867,  while  she  was  residing  in  Brooklyn  with  the  de- 
fendant's brother  and  his  wife,  in  the  capacity  of  nurse. 
The  defendant  resided  at  the  same  place,  and  there  com- 
menced paying  attentions  to  her,  which  continued  for 
several  months,  and  resulted  in  an  offer  of  marriage  in 
the  'latter  part  of  June,  1867,  which,  after  some  hesita- 
tion on  the  part  of  the  plaintiff,  by  reason  of  the  differ- 
ence in  social  station  between  her  and  defendant,  was 
finally  accepted  by  plaintiff.  Very  soon  after  the  en- 
gagement the  defendant  stated  to  the  plaintiff  that  he 
did  not  believe  in  marriage  ceremonies  ;  that  they  might 
be  legally  married  without  any  ceremony  ;  that  there 
were  many  such  marriages,  and  he  wished  her  to  waive 
the  ceremony.  This  at  first  she  refused  to  do,  but  a 
series  of  conversations  followed,  during  which  the  sub- 
ject was  discussed,  the  defendant  urging  his  views  and 
contending  that  the  marriage  he  proposed  would  be  per- 
fectly valid  under  the  laws  of  the  State  of  New  York, 
and  that  they  would  be  as  validly  married  as  if  three 
clergymen  should  marry  them,  and  as  much  man  and 
wife  as  his  brother  and  his  wife  were. 

The  defendant's  arguments  finally  prevailed,  and 
about  the  first  of  July  the  marriage  day  was  appointed. 
The  time  fixed  was  the  fifteenth  of  July.  The  defendant 
furnished  plaintiff  with  means  to  procure  her  marriage 
outfit,  and,  with  the  assistance  of  her  married  sister, 
Mrs.  Stiesi,  the  plaintiff  made  her  preparations  for  the 

N.S.— VOL.VII.—  2. 
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marriage.  On  the  fifteenth  of  July,  the  day  appointed, 
the  plaintiff  left  her  sister's  house,  stating  to  her  that  she 
was  going  to  be  married.  She  met  the  defendant  in  New 
York,  and  they  proceeded  to  Central  Park,  where  they 
took  an  open  carriage,  and  while  in  the  carriage  the  de- 
fendant produced  a  plain  gold  wedding  ring,  which  had 
been  made  from  another  ring  which  she  had  given  him 
for  the  purpose  about  a  fortnight  previous.  He  placed 
the  ring  upon  her  finger,  stating,  "  This  is  your  wedding 
ring  ;  we  are  married."  She  received  the  ring  as  a  wed- 
ding ring.  He  then  said,  "  We  are  married  just  as  much 
as  Charles  is  to  his  wife  (referring  to  his  brother  and  his 
sister-in-law).  I  will  live  with  you  and  take  care  of  you 
all  the  days  of  my  life  as  my  wife."  To  this  she  as- 
sented, and  they  thereupon  went  to  No.  110  Waverley- 
place,  where  he  had  previously  engaged  board  for  him- 
self and  wife.  They  were  met  at  the  door  by  the  sister 
of  Mrs.  St.  Clair — the  lady  of  the  house — who  asked  if 
they  were  Mr.  and  Mrs.  Bissell,  and  the  defendant  an- 
swered in  the  affirmative.  They  lived  there  together  as 
man  and  wife  for  about  five  weeks  ;  during  all  the  time 
the  defendant  treated  her  as  his  wife,  addressed  her  and 
spoke  of  her  as  such. 

Sometime  in  August  the  defendant,  on  the  pretense 
of  having  met  with  pecuniary  losses,  induced  the  plain- 
tiff to  go  to  live  with  her  aunt  until  his  circumstances 
should  improve.  Since  then  he  has  abandoned  and  re- 
pudiated her,  and  entirely  neglected  to  provide  for 
either  her  or  his  child,  which  was  born  about  May, 
1868.  Shortly  before  abandoning  her,  he  induced  her 
to  sign  a  paper  drawn  by  himself,  stating  that  no  mar- 
riage ceremony  had  been  performed  between  them. 

The  defendant  was  also  examined  as  a  witness,  and 
testified  that  he  never  agreed  to  take  the  plaintiff  as  his 
wife,  but  alleged  that  it  was  agreed  that  she  should  live 
with  him  as  his  mistress,  and  that  he  should  pass  her 
off  as  his  wife.  And  he  alleged  that  he  gave  her  the 
wedding  ring  so  as  to  deceive  other  people,  and  not  ex- 
cite the  suspicion  that  she  was  not  his  wife,  as  he  i'eared 
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that  if  they  found  out  in  the  boarding-house  that  they 
were  not  married,  they  would  turn  them  out. 

There  is  no  pretense  that  up  to  the  time  of  the  alleged 
marriage  there  had  been  any  illicit  intercourse  between 
the  parties. 

The  testimony  of  the  plaintiff  is  corroborated  by  Mrs. 
St.  Clair,  who  kept  the  boarding-house,  by  her  sister 
and  her  niece,  who  live  there,  and  who  prove  that  before 
coming  there  to  reside  the  defendant  engaged  board  for 
himself  and  wife.  That  while  there  they  lived  together 
as  man  and  wife,  treating  and  speaking  of  each  other  as 
such.  Also,  by  the  testimony  of  Mr.  and  Mrs.  Stiesi, 
who  testify  that  the  defendant  assured  them  that  al- 
though no  ceremony  had  been  performed,  he  had  mar- 
ried the  plaintiff,  and  she  was  his  wife  and  entitled  to 
bear  his  name,  and  that  if  they  had  children  they  should 
be  entitled  to  bear  his  name,  and  that  they  were  as 
much  man  and  wife  as  Mr.  and  Mrs.  Stiesi,  whose  mar- 
riage had  been  solemnized  in  the  usual  form. 

There  can  be  no  doubt  that  the  testimony  of  the 
plaintiff  proves  an  actual  and  valid  marriage  relation 
between  the  plaintiff  and  defendant.  The  Revised  Stat- 
utes declare  that  "  marriage,  so  far  as  its  validity  in  law 
is  concerned,  shall  continue  in  this  State  a  civil  contract, 
to  which  the  consent  of  parties  capable  of  contracting 
shall  be  essential ;"  and  it  is  well  settled  that  no  relig- 
ious ceremony  or  form  of  any  description  is  essential  to 
the  validity  of  a  marriage.  All  that  is  requisite  is  that 
the  parties  should  be  capable  of  contracting,  and  that 
they  should  actually  contract  to  be  man  and  wife.  A 
mere  agreement  to  marry  at  some  future  time,  followed 
by  cohabitation,  will  not  constitute  a  marriage  ;  but  an 
agreement  made  in  the  present  tense,  whereby  the  par- 
ties assume  toward  each  other  the  marital  relation,  is  an 
actual  «marriage.  This  agreement  may  be  written  or 
verbal,  with  or  without  witnesses,  and  may  be  proved 
like  any  other  contract ;  when  proved  to  the  satisfaction 
of  a  court  of  justice,  it  constitutes  a  lawful  marriage. 
The  cases  cited  by  the  plaintiff's  counsel  abundantly  es- 
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tablisli  these  propositions  (Bish.  on  M.  &  D.,  §§  78, 162  ; 
Penton  v.  Reed,  4  Johns.,  52;  Clayton  v.  Wardell,  4  N. 
Y.  [4  Comst.],  230;  Ferrie  v.  Public  Administrator,  3 
Brad/.,  151  ;  Tummatty  v.  Tummatty,  Id.,  369  ;  Grotgen 
e>.  Grotgen,  Id.,  373  ;  Rose  v.  Clarke,  8  Paige,  574 ; 
Matter  of  Taylor,  9  Id.,  611  ;  Cheney  v.  Arnold,  15  N. 
Y.,  345  ;  Hayes  v.  People,  25  Id.,  390). 

In  cases  affecting  the  legitimacy  of  issue,  rights  of 
succession  to  property,  and  many  other  cases,  such  a 
contract  of  marriage  may  be  proved  by  circumstantial 
evidence,  by  admission  of  the  parties,  by  their  living  to- 
gether as  man  and  wife,  &c.  But  there  is  another,  class 
of  cases,  such  as  prosecutions  for  bigamy,  crim.  con., 
&c.,  in  which  there  must  be  direct  evidence  of  the  actual 
marriage.  By  actual  marriage  is  meant,  not  the  solem- 
nization before  a  minister  or  magistrate — for,  as  has  al- 
ready been  shown,  no  such  solemnization  is  requisite — 
but  what  is  intended  is  that  the  actual  making  of  the 
marriage  contract  between  the  parties  must  be  proved 
by  direct  evidence,  and  not  left  to  be  inferred  from  cir- 
cumstances, admissions,  and  the  like. 

Until  by  recent  legislation  the  wife  was  made  a  com- 
petent witness  in  actions  in  which  her  husband  is  a 
party,  it  is  evident  that  where  a  marriage  of  this  descrip- 
tion was  contracted  in  the  absence  of  any  witness,  there 
was  no  means  of  furnishing  the  direct  proof  required  in 
this  class  of  cases,  and  offenses  of  this  description  might 
be  committed  with  comparative  impunity.  But  now, 
the  wife  being  made  a  competent  witness,  her  testimony, 
if  corroborated  and  entitled,  to  credit,  is  sufficient  to  es- 
tablish the  marriage. 

The  only  question  in  this  case,  it  seems  to  me,  is  as 
to  the  credibility  to  be  attached  to  the  testimony  of  the 
plaintiff  and  defendant,  respectively. 

The  plaintiff  stands  unimpeached  and  un contradicted, 
except  by  the  defendant,  while  she  is  corroborated  by 
the  testimony  of  Mrs.  St.  Clair,  Miss  Birch,  Miss  Knight, 
and  Mr.  and  Mrs.  Stiesi.  The  elaborate  cross-examina- 
tion to  which  she  was  subjected  failed  to  disclose  any 


NEW  SERIES:  VOL.  VII.  21 

Bissell  v.  Bissell. 

material  discrepancy  in  her  evidence,  and  nothing  was 
shown  to  cast  suspicion  upon  her  truth f  ulness. 

Opposed  to  her  evidence  are  the  denials  of  the  de- 
fendant. His  testimony  is  in  direct  conflict,  not  only 
with  that  of  the  plaintiff,  but  also  with  that  of  Mr.  and 
Mrs.  Stiesi. 

Independent  of  this  direct  contradiction  by  two  ap- 
parently respectable  witnesses,  not  parties  to  the  litiga- 
tion, the  position  assumed  by  the  defendant,  in  his  own 
testimony,  is  not  one  which  commends  him  to  considera- 
tion. According  to  his  own  story  he  was  endeavoring 
to  seduce  the  plaintiff.  The  circumstances  of  the  case — 
even  those  detailed  by  him — indicate  that  she  was  a  vir- 
tuous girl,  and  he  himself  testifies  that  at  first  the 
shameful  proposals  which  he  asserts  lie  made  were  re- 
jected by  her  in  such  a  manner  as  to  lead  him  to  sup- 
pose that  they  would  never  meet  again.  The  defend- 
ant .now  comes  into  court,  stating  that,  notwithstanding 
this  rebuff,  he  persisted  in  his  infamous  attempt,  and 
finally  succeeded  in  accomplishing  her  ruin  ;  and  he  ad- 
mits that  without  cause  he  subsequently  abandoned 
her  and  contracted  a  marriage  with  another  party, 
who,  it  is  proved,  was  fully  cognizant  of  the  pendency 
of  this  action,  having  been  a -witness  in  the  defendant's 
behalf  in  one  of  its  preliminary  stages.  And  now  the 
defendant,  confessing  himself  capable  of  the  depravity 
with  Avhich  he  thus  charges  himself,  asks  to  be  credited 
as  a  reliable  and  candid  witness  in  his  own  behalf. 

Considering  the  impeachment  of  his  moral  character 
which  is  furnished  by  the  defendant's  own  testimony, 
the  direct  contradiction  of  his  statements  by  at  least  two 
credible  witnesses  beside  the  plaintiff,  in  a  very  mate- 
rial point, — namely,  as  to  his  declaration  to  them  that  he 
was  lawfully  married  to  the  plaintiff, — and  his  admis- 
sions and  conduct  toward  the  plaintiff,  the  court  feels 
warranted  in  discrediting  and  rejecting  the  defendant's 
version  of  the  transaction,  and  is  satisfied  and  decides 
that  an  actual  marriage  was  contracted  between  the 
parties,  as  testified  to  by  the  plaintiff. 
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If  this  be  so,  there  is  no  reason  why  the  defendant 
should  not  be  held  to  the  consequences  of  his  acts,  and 
if,  while  endeavoring  to  accomplish  a  seduction,  he  has 
blundered  into  matrimony,  he  has  no  one  but  himself  to 
blame.  If  the  practice  is  as  common  as  the  defendant 
alleges  of  men  passing  off  their  mistresses  as  their  wives, 
and  allowing  them  to  bear  their  names  without  any 
marriage  contract,  it  is  time  that  they  should  learn  the 
risks  to  which  they  expose  themselves  in  thus  trifling 
with  the  marriage  institution,  and  that  a  check  should 
be  put  upon  practices  so  dangerous  to  the  good  order  of 
society.  There  should  be  a  decree  declaring  the  plain- 
tiff to  be  the  lawful  wife  of  the  defendant,  and  their 
child  to  be  legitimate,  and  adjudging  a  limited  divorce 
and  alimony,  with  costs  and  reasonable  expenses  of  the 
litigation,  and  the  temporary  alimony  allowed  by  Judge 
INGRAIIAM  should  be  increased. 


SHERLOCK  against  SHERLOCK.* 
New  YorJc  Superior  Court  ;  Special  Term,  Nov.,  1869. 

ARREST.  —  FORM  OF  ORDER.  —  SUFFICIENCY  OF  AFFIDA- 

VIT. —  ACTION  TO  RECOVER  POSSESSION  OF 

SPECIFJC-  PERSONAL  PROPERTY. 

In  an  action  to  recover  the  possession  of  specific  personal  property,  an  or- 
der to  hold  the  defendant  to  bail,  on  the  ground  that  the  property  has 
been  concealed,  &c.,  to  prevent  its  being  taken  (Code  of  Pro.,  §  179 
subd.  3),  need  not  specify  any  sum,  but  may  require  an  undertaking  for 
a  delivery  of  the  property,  and  payment  of  the  amount  to  be  recovered, 
as  prescribed  by  section  211.f 

*  At  the  December  general  term  the  court  reversed  the  above  decision, 
so  far  as  it  holds  that  the  order  of  arrest  may  be  granted  before  proceedings 
of  claim  and  delivery  have  been  taken. 

t  This  is  in  harmony  with  Elston  v.  Potter  (9  Eosw.,  G36),  where  it  was 
held  that  an  order  holding  to  bail  in  such  a  case  in  a  specified  sum  was  er- 
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An  arrest  should  not  be  granted  in  such  an  action,  if  the  affidavit  shows 
that  before  the  commencement  of  the  action  the  defendant  had  so  dis- 
posed of  the  property  that  it  was  out  of  his  power  to  deliver  it. 

But  the  deposit  of  the  property  with  a  bailee  is  not  necessarily  a  parting 
with  the  possession  within  this  rule. 

Motion  to  vacate  arrest. 

In  this  action,  which  was  brought  to  recover  from 
defendant  the  possession  of  United  States  bonds,  claimed 
to  be  the  property  of  the  plaintiff,  the  plaintiff  obtained 
an  order  for  the  arrest  of  the  defendant,  on  the  ground 
that  the  property  was  concealed  or  disposed  of  so  that 
it  could  not  be  found  or  taken  by  the  sheriff,  and  with 
the  intent  that  it  should  not  be. 

The  defendant  now  moved  to  vacate  the  order,  on 
grounds  which  appear  in  the  opinion  of  the  court. 

FITHIAN,  J. — The  order  of  arrest  in  this  case  was 
based  upon  subdivision  3  of  section  179  of  the  Code. 

roneous ;  although,  if  the  affidavit  alleged  the  cause  of  action  to  be  for 
wrongfully  detaining  or  converting,  instead  of  to  recover  possession,  such 
an  order  would  be  necessary. 

In  Tracy  v.  Veeder  (which  is  partly  reported  in  50  Barb.,  70,  and 
partly  in  35  How.  Pr.t  209),  an  order  to  hold  to  bail  in  a  specified  sum 
was  sustained,  and  the  ruling  in  Elston  v.  Potter,  disapproved. 

We  understand  the  proper  practice  to  be  as  follows : 

If  the  relief  sought  for  the  wrongful  detention  of  personal  property  is 
simply  damages,  the  right  to  arrest  depends  on  the  cause  of  action  ;  unless 
defendant  has  been  guilty  of  fraud  in  concealing  or  disposing  of  the  prop- 
erty (§  179,  subd.  4).  In  either  case  the  order  to  hold  to  bail  may  be 
in  a  specific  sum. 

If  the  relief  sought  for  such  detention  is  the  recovery  of  possession,  the 
right  to  arrest  depends  on  the  fact  that  the  provisional  remedy  primarily 
appropriate  for  that  purpose, — viz  :  claim  and  delivery, — is  prevented  or  de- 
feated, by  defendant's  intentionally  concealing,  removing  or  disposing  of 
the  property,  so  that  the  sheriff  cannot  take  it;  and  in  this  case  the  defen- 
dant is  to  be  held  to  bail  upon  an  undertaking  similar  to  that  which  he 
would  have  had  to  give  for  the  return  of  the  property,  &c.,  under  section 
211,  if  he  had  not  defeated  plaintiff's  primary  remedy. 

Motions  to  vacate  arrests  merely  for  irregularity  in  not  regarding  the 
distinction,  are  not  to  be  favored,  if  a  clear  variance  is  not  shown,  or  if  a 
proper  case  for  amendment  is  presented. 
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It  is  objected  by  defendant's  counsel  that  in  the 
cases  specified  in  that  subdivision  an  order  of  arrest  can- 
not issue  until  after  the  plaintiff  shall  have  made  and 
delivered  to  the  sheriff  the  affidavit  and  indorsement 
thereon  required  by  sections  207  and  208  of  the  Code,  and 
the  sheriff  shall  after  due  search  be  unable  to  find  the 
property. 

This  objection  is  not  well  taken.  In  an  action  to 
"recover  the  possession  of  personal  property  "  it  is  op- 
tional with  the  plaintiff  whether  he  will  avail  himself  of 
the  provisions  of  sections  207  and  203  or  not.  And  if  he 
elect  so  to  do,  he  may  do  it  at  any  time  before  answer  in 
the  action.  The  order  of  arrest,  however,  is  wholly  in- 
dependent of  those  sections.  It  is  granted,  if  at  all,  un- 
der the  provisions  of  section  179,  and  upon  an  affidavit 
stating  facts  sufficient  to  bring  the  case  within  some  one 
of  the  subdivisions  of  that  section.  The  facts  upon 
which  this  objection  is  founded  are  not  required  to  be 
stated  or  to  exist  as  a  preliminary  to  the  order.  The  or- 
der may  accompany  the  summons,  or  be  issued  at  any 
time  afterward  before  judgment  (Code,  §  183). 

Objection  is  taken  to  the  form  of  the  order,  that  it  does 
not  direct  the  defendant  to  be  held  to  bail  in  any  speci- 
fic sum,  but  requires  defendant  to  give  the  undertaking 
provided  by  section  211  of  the  Code.  Section  183  of  the 
Code,  prescribing  generally  what  shall  be  required  by 
or  stated  in  an  order  of  arrest,  must  be  construed  and 
read  together,  or  in  connection  with  subdivision  3  of 
section  179,  and  the  whole  of  sections  187  and  211.  Sec- 
tion 187  expressly  provides  that  if  the  arrest  be  for  a 
cause  mentioned  in  the  third  subdivision  of  section  179, 
the  only  bail  defendant  can  give  is  such  as  is  required 
by  section  211,  which  is  altogether  a  different  undertak- 
ing from  the  one  required  by  the  form  of  the  order  pre- 
scribed in  subdivision  1,  of  section  183.  It  must  neces- 
sarily follow,  therefore,  and  must  be  held  that  this  sub- 
division, so  far  as  it  prescribes  the  form  of  the  order, 
does  not  and  cannot  apply  to  arrests  for  the  cause  spec- 
ified in  subdivision  three  of  section  179.  The  form  of 
the  order  in  this  case  is  substantially  correct. 
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The  principal  ground,  however,  upon  which  the  mo- 
tion to  vacate  is  based,  is  the  alleged  insufficiency  of  the 
affidavit  upon  which  the  order  was  granted. 

The  order  is  based  upon  the  assumption  that  the  affi- 
davit shows  a  good  cause  of  action  to  recover  the  pos- 
session of  personal  property  unjustly  detained  by  the 
defendant, — what,  under  the  old  system,  would  be  an 
action  of  replevin  "in  the  detinet"  The  objection  is 
hat  the  affidavit  shows  that  before  the  commencement 
of  the  action  the  defendant  ha£  so  disposed  of  the  prop- 
erty that  it  was  out  of  his  custody  or  power  to  deliver  ; 
or,  in  other  words,  that  the  defendant  did  not  detain  the 
property.  If  that  fact  appears  by  the  affidavit,  the  ac- 
tion for  wrongfully  detaining  property  cannot  be  main- 
tained, nor  can  an  order  of  arrest  issue  under  the  third 
subdivision  of  the  section. 

I  am.  of  opinion  that  the  affidavit  does  not  show  any 
such  disposition  of  the  property.  The  affidavit  shows 
that  the  defendant  obtained  from  the  agent  of  plaintiff 
United  States  seven-thirty  bonds  to  the  par  value  of 
$17,600,  the  property  of  the  plaintiff,  and  to  be  held  by 
defendant  for  and  subject  to  the  order  of  plaintiff;  that 
plaintiff  had  demanded  the  bonds,  and  defendant  has  re- 
fused to  deliver  or  account  for  the  same,  "and  has 
wrongfully  and  unlawfully  converted  the  same  to  his 
own  use,  and  unjustly  detains  the  same,  and  has  con- 
verted, removed  and  disposed  of  the  same  so  that  it  can- 
not be  found  or  taken  by  the  sheriff,  and  with  the  intent 
that  it  should  not  be  so  found  or  taken."  Further,  that 
the  defendant  stated  on  the  bonds  being  demanded  of 
him  "  that  he  had  the  bonds  deposited  in  a  bank  in  the 
city,  and  that  he  intended  to  keep  all  he  had  got,  and 
would  not  deliver  either  the  bonds  or  their  value."  And 
further,  that  defendant  has  "collected  the  interest  on 
said  bonds  and  appropriated  the  same  to  his  own  use." 
These  allegations,  taken  together,  in  my  opinion,  are 
clear  and  positive  assertions  that  the  defendant  has  this 
property  under  his  control  in  a  place  of  concealment, 
with  the  intent  that  it  shall  not  be  reached  by  the  plain- 
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tiff  on  process  of  immediate  claim  and  delivery.  The 
"wrongful  conversion"  in  the  affidavit  stated,  must  be 
held  to  mean  a  conversion  by  the  acts  and  in  the  manner 
therein  stated.  Undoubtedly  such  acts  would  amount 
to  a  conversion  in  law  if  plaintiff  choose  so  to  treat  them. 
But  they  do  not  show  such  a  parting  with  the  possession 
and  control  of  the  property  as  put  it  out  of  the  defen- 
dant's power  to  deliver.  The  plaintiff,  therefore,  may 
at  her  election  bring  her  action  to  recover  the  posses- 
sion, and  upon  the  facts  above  stated  have  an  order  of 
arrest. 

Motion  denied  with  $10  costs. 


MATTER  OF  REAL. 

Supreme  Court,  First  District  /  At  Chambers^  March, 

1869. 

WRIT  OF  ERROR. — WITNESS. — EVIDENCE. 

Where  the  court,  upon  the  trial  of  an  indictment,  to  permitted,  after 
objection  by  the  prisoner's  counsel,  a  witness  whose  testimony  on  be- 
half of  the  prisoner  was  material,  to  answer  a  question  in  effect  asking 
him  if  he  had  been  convicted  of  a  criminal  ofTense  and  sentenced  to  the 
penitentiary,  for  the  purpose  of  impeaching  his  testimony. — Held,  that  a 
writ  of  error  should  be  granted. 

Motion  for  writ  of  error. 

The  prisoner,  John  Real,  having  been  indicted  for 
homicide,  was  found  guilty,  and  now  moved  for  the  al- 
lowance of  a  writ  of  error. 

The  facts  sufficiently  appear  in  the  opinion  of  the 
court. 
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SUTHERLAND,  J. — The  evidence  of  Henry  Real,  a 
witness  called  and  sworn  on  behalf  of  the  piisoner,  was 
certainly  material.  On  his  cross-examination  he  was 
asked  by  the  district-attorney  this  question :  "  Have 
you  ever  been  arrested  in  New  York?"  His  answer 
was,  "I  have,  sir."  He  was  then  asked,  "Do  you 
remember  what  for?"  This  question  was  objected  to  by 
the  counsel  for  the  prisoner,  and  appears  not  to  have 
been  answered.  The  district-attorney  then  asked  this 
question:  "Have  you  ever  been  in  the  penitentiary?" 
This  question  was  objected  to  by  the  counsels  for  the 
prisoner.  The  court  then  told  the  witness  that  he  need 
not  answer  the  question  if  he  did  not  want  to.  The 
witness  then  answered  :  "  I  will  tell  the  truth  ;  I  was  in 
the  penitentiary."  The  district-attorney  asked :  "How 
long  there  ?"  The  witness  answered:  "Four  months; 
innocent  of  the  crime,  too." 

Asking  the  witness  whether  he  had  been  in  the  pen- 
itentiary was  substantially  in  effect  asking  him  if  he  had 
been  convicted  of  a  criminal  offense,  and  sentenced  to 
the  penitentiary.  An  answer  to  the  question  involved 
an  admission  or  denial  by  the  witness  of  such  conviction 
and  sentence.  Newcornb  v.  Griswold  (24  N.  Y.,  298), 
People  v.  Herrick  (13  Johns.,  82),  King  v.  Inhabitants 
of  Castle  Careinion  (8  East,  77),  and  other  cases  which 
might  be  referred  to,  tend  to  show  that  the  prisoner  had 
a  right  to  insist  that  the  conviction  of  the  witness  of 
the  penitentiary  offense,  if  proved  at  all,  be  proved  by 
the  record  of  conviction  ;  that  the  witness  could  not  be 
asked  whether  he  had  been  convicted  and  sentenced  to 
the  penitentiary,  although  he  did  not  object ;  that  even 
on  the  cross-examination  of  the  witness  the  conviction 
of  the  witness  of  the  crime  could  not  be  proved  by  way 
of  impeachment,  by  his  own  admission  and  consent,  ifj 
the  prisoner  objected  to  such  proof.'" 

I  cannot  say,  therefore,  that  there  are  not  reasonable 


*  See  Peck  v.  Yorks,  47  Barb.,  131 ;  Rathbun  v.  Ross,  4G  Id.,  127. 
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grounds  for  thinking  that  the  court  may  have  erred  in 
permitting,  after  objection  by  the  prisoner's  counsel, 
the  witness  to  answer  the  question  whether  he  had  been 
in  the  penitentiary,  although  the  witness  was  willing  to 
answer  it.  I  cannot  say  that  this  question  is  so  free 
from  doubt  that  it  is  not  reasonable  that  the  prisoner 
should  have  an  opportunity  of  presenting  it  to  the  gen- 
eral term  for  decision. 

Again,  considering  the  evidence  of  the  witness,  Real, 
on  his  direct  examination,  which  tended  to  show,  if 
credited,  that  there  was  a  clinch  and  a  struggle  between 
the  prisoner  and  the  deceased,  before  any  shot  was  fired 
or  any  report  of  a  pistol  heard,  I  cannot  say  that  the 
court  was  so  clearly  right  in  overruling  the  offer  of  the 
prisoner's  counsel  to  show  that  the  deceased  had  on  sev- 
eral occasions,  prior  to  the  killing,  beaten  and  bruised 
the  prisoner  to  the  peril  of  his  life,  and  had  made  threats 
of  violence  against  him,  and  that  those  threats  had  come 
to  the  knowledge  of  the  prisoner,  that  it  is  unreasonable 
that  the  prisoner  should  have  the  opportunity  of  pre- 
senting also  the  question  as  to  the  admissibility  of  this 
evidence  for  the  decision  of  the  general  term. 

Without  adverting  to  other  points  or  grounds  of 
error  urged  by  the  prisoner's  counsel,  I  think  that  it  is 
my  duty,  under  the  circumstances,  to  allow  the  writ  of 
error,  and  direct  that  the  same  shall  operate  as  a  stay  of 
proceedings  until  the  opinion  and  judgment  of  the  gen- 
eral term  can  be  had  upon  the  case.  I  need  not  say  that 
I  have  not  come  to  this  conclusion  without  a  most  care- 
ful examination  of  the  bill  of  exceptions,  and  of  the 
questions  presented  by  it.  But  perhaps  I  should  say 
that  this  conclusion  has  not  been  arrived  at  without  con- 
sulting with  the  learned  judges  who  so  kindly  sat  with 
me  when  the  application  was  argued. 

Writ  allowed. 
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AUSTIN  against  FIELD. 
Buffalo  Superior  Court ;  General  Term,  October,  1869. 

LANDLORD  AND  TENANT. — DESTRUCTION  OF  PREMISES 

BY  FIRE. — REMEDY  FOR  RENT  AFTER  INJURY. 

MEASURE  OF  RECOVERY. 

By  the  common  law  of  England  and  of  this  State,  upon  a  lease  of  lands  for 
a  term  of  years,  with  an  express  agreement  to  pay  a  certain  yearly  rent, 
the  rent  is  payable  by  the  lessee  to  the  end  of  the  term,  though  the 
buildings  upon  the  lands  are  destroyed,  or  the  lands  themselves  aro 
swept  away  by  the  elements. 

But  if  such  lease  be  of  certain  rooms,  parcel  of  a  building,  the  lease  is  ter- 
minated by  the  destruction  of  the  building,  or  .by  its  injury  to  such  an 
extent  that  it  cannot,  by  repairs,  be  restored  to  answer  the  purposes  for 
which  it  was  erected,  and  to  render  rebuilding  necessary. 

The  distinction  arises  upon  the  construction  of  the  leases  affected  by  their 
subject-matters. 

In  a  lease  of  lands,  the  destruction  of  the  buildings  or  of  the  lands  does 
not  re-invest  the  lessor  with  the  right  or  interest  demised. 

A  demise  of  rooms,  parcel  of  a  building,  is  of  a  particular  right  in  the 
land,  but  not  of  the  land  itself;  and  when  the  building  is  destroyed,  the 
particular  right  of  the  lessee  is  thereby  vested  in  the  lessor. 

The  act  of  1860  was  passed  for  the  benefit  of  lessees,  and  confers  upon 
them  a  right  of  election.  It  embraces  only  those  cases  in  which  by  the 
common  law  the  lessee  would  continue  liable  for  the  rent  after  the  de- 
struction of  the  buildings  upon  the  demised  lands. 

Upon  these  principles, — Held,  in  this  case,  that  the  injury  to  the  building 
ended  the  lease,  and  that  the  lessor  could  recover  on  the  lease  only  to  the 
time  of  the  fire ;  and  for  rent  subsequent  thereto,  while  the  lessee  con- 
tinued to  occupy  the  premises  to  sell  off  his  damaged  goods,  the  remedy 
was  for  use  and  occupation^  or  on  a  special  agreement. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Stephen  G.  Austin 
against  Thomas  C.  Field. 

The  plaintiff,  being  the  owner  of  the  three-story  brick 
store  No.  240  Main-street,  Buffalo,  entered  into  a  lease 
with  the  defendant,  in  writing,  by  which  the  plaintiff  let 
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to  the  defendant  the  main  or  first  story,  and  the  rear 
room  in  the  second  story  of  said  building,  for  the  term 
of  three  years  from  the  first  day  of  May,  1864  ;  and  the 
defendant  agreed  to  pay  to  the  plaintiff  the  annual  rent 
of  one  thousand  dollars  in  quarter-yearly  payments  in 
eacJi  and  every  year,  and  to  keep  the  said  premises  in 
good  repair,  and  at  the  end  of  said  term  to  leave  them  in 
as  good  state  and  condition  a.s  reasonable  use  and  una- 
voidable casualties  will  permit.  The  lease  also  con- 
tained this  clause  :  "The  party  of  the  first  part  (plain- 
tiff) does  not  agree  to  make  any  improvements  or 
repairs  on  the  building  in  which  said  store  is  situate." 
The  defendant,  on  May  1,  1864,  entered  into  the  posses- 
sion of  the  said  parts  of  said  building  let  to  him  by  said 
lease.  On  August  23,  1864,  without  the  fault  of  either 
party,  the  said  building  took  fire.  The  second  and  third 
stories  burned  down.  The  main  story,  up  to  and  includ- 
ing the  ceiling  or  floor  over  it,  stood — there  being  some 
holes  burnt  through  the  ceiling.  The  defendant  put 
boards  over  these  holes,  and  thus,  partially  sheltered  his 
goods  from  the  storms,  and  continued  the  sale  of  his 
damaged  goods,  until  the  last  day  of  December,  1864. 

Upon  the  trial  the  defendant  claimed  that  he  contin- 
ned  in  the  possession  of  the  store  selling  his  damaged 
goods,  under  a  verbal  agreement  with  the  plaintiff  that 
the  lease  should  be  considered  at  an  end,  and  that  he 
should  pay  what  the  use  of  the  store  in  its  then  condi- 
tion was  reasonably  worth.  This  the  plaintiff  denied, 
and  the  evidence  was  conflicting.  The  action  is  upon  the 
lease,  for  the  quarter's  rent  falling  due  November  1, 
1864.  The  court  ruled  that  the  verbal  agreement,  being 
unaccompanied  by  any  act,  was  void  under  the  statute 
of  frauds.  The  defendant  excepted,  and  the  plaintiff 
had  a  verdict  for  the  quarter's  rent. 

The  defendant  appealed. 

/.  Sheldon,  for  the  plaintiff. 

J.  E.  Cornwell,  for  the  defendant. 
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BY  THE  COURT. — HASTEN,  J. — The  counsel  for  the 
defendant  contends : 

First.  That  this  case  falls  within  and  is  governed  by 
the  provisions  of  chapter  345  of  the  Laws  of  I860.* 

Second.  That  the  lease,  being  of  certain  rooms,  par- 
cel of  a  building,  was  terminated  by  the  fire. 

I  think  the  act  of  1860  embraces  those  cases  only  in 
which  the  lessee,  by  the  law  as  it  stood  at  the  time  of  its 
enactment,  would  continue  liable  upon  his  agreement  to 
pay  rent,  notwithstanding  the  fortuitous  injury  or  de- 
struction of  buildings  embraced  within  the  demise.  The 
act  was  passed  for  the  benefit  of  lessees,  and  not  for  the 
benefit  of  lessors.  It  confers  upon  lessees  a  right  of  elec- 
tion, in  the  cases  within  it,  to  terminate  the  lease  by 
quitting  and  surrendering  up  the  possession  of  the  de- 
mised premises.  It  does  not  affect  the  statute  of  frauds. 
An  agreement  void  under  the  statute  of  frauds  at  the 
time  of  the  passage  of  the  act  of  1869  is  void  now .  And 
any  matter  which  then  would  terminate  a  lease  will  do 
so  still. 

It  has  always  been  the  law  of  England  and  of  this  State, 
prior  to  the  act  of  1860,  that  upon  a  lease  of  lands  for  a  term 
of  years,  with  an  express  agreement  to  pay  a  certain  yearly 
rent,  the  rent  is  payable  by  the  lessee  to  the  end  of  his 
term,  though  the  property  be  destroyed  by  inevitable 
accident.  I  do  not  believe  a  case  can  be  found  to  the 
contrary. 

The  principle  is  thus  stated  in  Paradine  v.  Jane 
(Aleyn,  26),  decided  in  1648:  '*When  a  party  by  his 
own  contract  creates  a  duty  or  charge  upon  himself,  he 

*  The  act  of  1860  (Laws  of  18GO,  592,  ch.  345),  is  as  follows : 
"The  lessees  or  occupants  of  any  building  which  shall,  without  any 
fault  or  neglect  on  their  part,  be  destroyed,  or  be  so  injured  by  the  ele- 
ments, or  any  other  cause,  as  to  be  untenantable  and  unfit  for  occupancy, 
shall  not  be  liable  or  bound  to  pay  rent  to  the  lessors  or  owners  thereof, 
after  such  destruction  or  injury,  unless  otherwise  expressly  provided  by 
written  agreement  or  covenant,  and  the  lessees  or  occupants  may  there- 
upon quit  and  surrender  possession  of  the  leasehold  premises,  and  of  the 
land  so  leased  or  occupied." 
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is  bound  to  make  it  good,  if  he  may,  notwithstanding 
any  accident  by  inevitable  necessity,  because  he  might 
have  provided  against  it  by  his  contract"  (3  Keni  Com., 
465. 

It  is  established  in  this  State  that  a  lease  of  certain 
apartments  in  a  building,  not  comprising  the  whole 
building,  is  terminated  by  the  destruction  of  the  build- 
ing by  casualty,  and  the  lessee  discharged  from  his  ex- 
press contract  to  pay  the  rent  (Graves  v.  Berdan,  26  N. 
r.,  498). 

Upon  what  is  this  distinction  made  ?  In  delivering 
the  opinion  of  the  supreme  court  in  Graves  v.  Berdan, 
after  stating  that  a  demise  of  a  room  in  a  building  is  not 
a  demise  of  the  soil,  or  land  itself,  and  after  stating  the 
rule  of  law  as  I  have  above  stated  it,  E.UOTT,  J.,  said : 
"  But  when  the  estate  is  gone,  and  the  thing  demised  no 
longer  exists,  a  different  principle  applies.  The  peculiar 
character  of  the  payment  which  the  defendant  under- 
takes to  make  in  the  present  and  similar  cases,  occasions 
a  distinction  between  these  and  ordinary  contracts.  This 
is  a  covenant  to  pay  rent,  which  is  deiined  to  be  a  certain 
profit  issuing  yearly  out  of  lands  and  tenements  corpo- 
real in  retribution  for  them.  When,  therefore,  the  estate 
out  of  which  the  rent  issued  is  gone,  and  the  tenement 
has  absolutely  ceased  to  exist,  the  rent  must  terminate 
(29  Barb.,  100). 

WIUGIIT,  J.,  when  the  case  was  before  the  court  of 
appeals,  reviewed  this  reasoning  of  EMOTT,  J.,  and  dis- 
sented from  it. 

The  learned  judge  who  delivered  the  prevailing  opin- 
ion in  the  court  of  appeals  in  the  case  said  :  "At  com- 
mon law,  where  the  interest  of  the  lessee  in  a  part  of  the 
demised  premises  was  destroyed  by  the  act  of  God,  so 
that  it  was  incapable  of  any  beneficial  enjoyment,  the 
rent  might  be  apportioned.  In  Itolle's  Abridgment, 
236,  it  is  said  that  if  the  sea  break  in  and  overflow  a 
part  of  the  demised  premises,  the  rent  shall  be  appor- 
tioned ;  for  though  the  soil  remains  to  the  tenant,  yet,  as 
the  sea  is  open  to  every  one,  he  has  no  exclusive  right 
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to  fish  there The  effect  of  the  destruction  of  the 

building  in  such  a  case"  (demise  of  rooms  in  a  building) 
is  analogous  to  the  effect  of  the  destruction  of  the  de- 
mised premises  by  the  encroachment  of  the  sea,  men- 
tioned in  Holies  Abridgment ;  and  the  established  rule 
for  the  abatement  or  apportionment  of  the  rent  should  be 
applied  in  the  former  as  well  as  in  the  latter  case.  The 
same  reason  exists  for  its  application  in  both  cases." 

Now  with  all  due  respect  I  must  be  permitted  to  ex- 
press the  opinion  that  the  learned  judge  did  not  cor- 
rectly state  the  common  law  as  applied  to  leases  with 
covenant  to  pay  the  rent.  It  had  been  correctly  stated 
by  EMOTT,  J.,  in  the  supreme  court/ and  was  correctly 
stated  by  WRIGHT,  J. ,  in  his  dissenting  opinion  in  the 
court  of  appeals. 

Nor  do  I  understand  that  the  law  is  laid  down  in 
Rollers  Abridgment  to  be  as  the  learned  judge  states  it. 
For  at  the  end  of  the  sentence  quoted  by  him  are,  "  Con- 
tra, 35  Hen.  VIII.,  Dyer,  56."  In  the  report  of  Paradine 
0.  Jane,  both  in  Aleyn,  and  in  Styles,  47,  ROLLE,  J.,  is 
made  to  say  that  rent  would  not  be  apportioned  by  rea- 
son of  an  encroachment  of  the  sea,  and  to  cite  Dyer,  56. 
In  Dyer,  at  56#,  I  find  Richards  le  Taverner's  Case,  in 
which  the  question  was  mooted,  but  I  do  not  see  that  it 
was  decided.  I  am  therefore  unable  to  recognize  the 
analogy  drawn  by  the  learned  judge. 

The  leading  case  of  Wintoii  v.  Cornish  (5  Oliio 
{Hammond^,  477,  decided  in  1832),  was  ejectment  by 
lessor  against  lessee. 

The  lease  was  of  "  the  store  room  and  cellar  thereun- 
der in  the  northeast  corner  of  Sycamore  and  Front- 
streets,  Cincinnati,"  for  the  term  of  three  years.  The 
building,  which  was  of  several  stories,  was  destroyed  by 
lire  during  the  first  year  ;  but  the  lessee  made  such  re- 
pairs by  closing  in  and  covering  over  the  space  occupied 
by  the  store  room  and  cellar,  and  no  more,  as  to  con- 
tinue his  occupation.  The  court  held  that  the  land  was 
not  demised  by  the  lease,  and  that  the  lease  was  termi- 
nated. 

N.  S.— VOL. VII.— 3. 
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The  ground  of  the  decision  was  that  construed  ac- 
cording to  tlie  intention  of  the  part'es,  such  was  the  le- 
gal import  of  the  lease. 

Ken:  v.  Merchants'  Exchange  Co.  (3  Edio.  Ch.,  315), 
was  the  case  of  a  lease  of  certain  rooms  in  a  "building, 
which  was  subsequently  destroyed  by  lire.  Vice-Chan- 
cellor McCoUN,  after  citing  Winton  v.  Cornish  with  ap- 
probation, said  : 

"So  in  the  present  case,  ttie  leases  are  not  to  be  con- 
sidered leases  of  land,  but  of  apartments  in  the  building, 
distinct  from  the  land  on  which  it  was  erected.  Leases 
must  be  construed  according  to  the  intention  of  the  par- 
ties, and  with  reference  to  the  subject-matter,  which  in 
this  instance  were  rooms  or  apartments  in  the  building, 
designated  by  certain  numbers.  I  think  it  follows,  that 
with  the  destruction  of  the  premises  which  were  de- 
mised,— namely,  the  apartments  in  tli3  building, — the 
lease  itself,  and  the  rights  and  interests  under  it,  ter- 
minated." 

Stockwell  v.  Hunter  (11  Mete.  [Mass.~\,  448),  was 
ejectment.  The  lease  was  of  "the  basement  or  cellar"  of 
a  brick  building  three  stories  in  height,  which  was 
burned  down,  "  except  some  portion  of  the  outer  walls 
which  were  not  suitable  to  repair  so  as  to  make  a  good 
building." 

The  court  said,  "  The  proper  construction  of  such  a 
lease  as  the  present,  as  seems  to  us,  is,  that  the  lessee's 
right  of  occupation  of  the  land  is  an  interest  for  the 
time  being,  defeasible  by  the  destruction  of  the  building 
by  fire  " 

"  We  see  no  other  practicable  rule  that  can  be  reason- 
ably applied  in  cases  like  this,  and  where  there  is  no 
stipulation  to  rebuild,  either  on  the  part  of  the  landlord 
or  tenant,  but  to  hold  that  the  casualty  which  lias  de- 
stroyed the  building,  has  also  left  the  lessor  free  to  re- 
build upon  the  ruins  of  the  former  edifice." 

In  Doe  v.  Burt  (1  Term  R.,  701)  ASHIIURST,  J.,  said  : 
"The  only  question  is,  whether  the  court  are  abso- 
lutely bound  by  the  terms  of  this  lease,  to  put  the  con- 
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struction  on  it,  for  which  the  defendant  contends.  Now 
it  seems  to  me,  that  the  construction  of  all  deeds  must  be 
made  with  a  reference  to.  their  subject-matter.  And  it 
may  be  necessary  to  put  a  different  construction  on 
leases  made  in  populous  cities  from  that  on  those  made 
in  the  country." 

The  subject  of  the  demise,  in  the  case  before  us,  was 
an  interest  in  lands.  But  it  was  not  a  demise  of  the  soil, 
of  the  land,  itself.  It  was  a  demise  of  a  particular  right 
in  the  land.  It  was  not  intended  by  the  parties  as  a 
demise  of  a  certain  space  of  air,  but  of  a  certain  portion 
of  a  visible  and  tangible  building.  "If  a  man,"  says 
Lord  COKE,  "  be  seized  of  a  river,  and  by  deed  do  grant 
several  fishery  in  the  same,  and  maketh  the  livery  of 
seizin  according  to  the  form  of  the  deed,  the  soil  doth 
not  pass,  nor  the  water  ;  and  if  the  river  become  dry,  he 
may  take  the  benefit  of  the  soil ;  for  there  passed  to  the 
grantee  but  the  particular  right,  and  the  livery  being 
made  according  to  the  form  of  the  deed,  cannot  enlarge 
the  grant.  For  the  same  reason,  if  a  man  grant  aquam 
suam,  the  soil  shall  not  pass,  but  the  piscary  within  the 
water  passeth"  (Co.  Litt.,  4,  b). 

When  the  demise  is  of  rooms  parcel  of  a  building, 
and  the  building  is  destroyed,  the  particular  right  of  the 
lessee  is  gone,  and  the  land  of  the  lessor  is  freed  from 
the  burthen  of  the  particular  right. 

The  lessor  has  his  land  without  incumbrance  from 
nadir  to  zenith. 

When  the  lease  is  of  lands,  and  the  buildings  are  de- 
stroyed, or  the  lands  themselves  are  swept  away  by  the 
elements,  the  term  of  years  which  the  lessor  carved  out 
of  his  estate  are  not  thereby  returned  to  him. 

I  conclude,  then,  that  the  distinction  which  I  have 
been  considering  between  a  demise  of  lands  and  a  de- 
mise of  certain  apartments  in  a  building  is  made  upon 
the  construction  of  the  leases  as  affected  by  their  sub- 
ject-matters. 

The  considerations  suggested  satisfy  my  mind,  that  it 
was  the  intention  of  the  parties,  gathered  from  the  lease 
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and  its  subject-matter,  that  the  lease,  and  the  relation 
between  the  parties  created  by  it,  should  end  with  the 
destruction  of  the  building. 

But  it  is  said  that  the  building  was  not  entirely  de- 
stroyed, and  that  the  main  story  could  be,  and  was,  oc- 
cupied. It  must  be  added  that  the  rear  room  in  the 
second  story  was  entirely  destroyed. 

This  case  is  within  Winton  v.  Cornish  (supra). 

In  Stockwell  v.  Hunter  (supra)  it  was  said  by  the 
court  that  Winton  v.  Cornish  went  very  far,  perhaps  it 
may  be  thought  too  far  by  some,  inasmuch  as  the  lessee 
had  made  such  repairs  as  enabled  him  to  occupy  the 
premises  leased  to  him. 

In  Izon  v.  Gorton  (5  Sing.  N.  <7.,  501 ;  35  Eng.  Com. 
L.,  198),  the  plaintiff  being  the  lessee  of  a  warehouse  in 
London,  for  a  term  of  years,  occupied  the  ground  floor 
and  cellar  himself,  and  let  to  the  defendants  for  a  term 
of  years  all  of  the  building  above,  consisting  of  two 
floors.  These  floors  were  consumed  by  fire,  but  not  the 
roof.  The  plaintiff,  in  the  space  of  seven  months,  re- 
paired them  and  tendered  the  rooms  to  the  defendants,  who 
had  necessarily  quit  them,  but  they  refused  to  resume 
the  possession  of  them.  The  defendants  were  held  liable 
for  the  rent  subsequent  to  the  fire. 

The  liability  of  the  defendant,  in  the  case  before  us, 
turns  upon  the  construction  of  the  lease,  which  is  to  be 
construed  according  to  the  intent  of  the  parties  and  with 
reference  to  the  subject-matter.  In  getting  at  the  inten- 
tion of  the  parties,  it  must  be  considered  that  while  the 
lessee  has  the  right  to  make  repairs,  he  has  no  right  to 
rebuild  ;  that  the  right  to  rebuild,  when  it  exists,  is  the 
lessor's. 

When  the  building  is  destroyed  to  such  an  extent 
that  it  cannot  by  repairs  ba  made  to  answer  the  pur- 
poses for  which  it  was  rented,  and  to  which  it  was  ap- 
plied at  the  time  of  the  letting,  but  a  rebuilding  is  ren- 
dered necessary,  I  think  the  intention  of  the  parties  to  a 
lease  like  the  one  under  consideration,  is  that  the  de- 
mised term  shall  end. 
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I  am  of  the  opinion  that  the  injury  to  the  building  in 
the  case  before  us  ended  the  lease.  The  plaintiff  can 
only  recover  on  the  lease  the  rent  reserved  in  the  lease 
to  the  time  of  the  fire.  Subsequent  to  the  fire  the  plain- 
tiff's remedy  is  for  use  and  occupation,  or  upon  the 
special  agreement. 

There  should  be  a  new  trial. 

New  trial  ordered. 


PACIFIC  MAIL  STEAMSHIP  COMPANY  against 
LEULING. 

New  York  Common  Pleas;  Special  Term,  September,  \  869. 

DISCONTINUANCE. — EFFECT   OF   COUNTER-CLAIM.—  . 
REFERENCE  AS  TO  DAMAGE  SUSTAINED  BY 
INJUNCTION. 

The  court  will  not  refuse  leave  to  the  plaintiff  to  discontinue  his  action, 
although  a  counter-claim  has  been  interposed  by  the  defendant,  unless 
it  appear  that  the  counter-claim  would  be  jeopardized  by  the  discontinu- 
ance, or  that  the  defendants  have  secured  by  the  proceedings  some 
rights  in  reference  to  the  subject-matter  of  the  action  or  their  counter- 
claim, of  which  they  would  be  deprived  by  the  discontinuance. 

The  dissolution  of  an  injunction,  by  consent  of  plaintiffs,  upon  a  motion 
being  made  to  increase  the  security,  and  a  subsequent  discontinuance  of 
the  action  by  them,  amounts  to  a  final  decision  that  the  plaintiffs 
were  not  entitled  to  an  injunction,  within  the  meaning  of  the  usual  un- 
dertaking given  on  granting  injunctions. 

In  such  a  case  the  defendants  may,  if  they  choose,  enter  judgment  for  dis- 
continuance and  for  costs;  but  such  judgment  is  not  necessary  in  order 
to  entitle  the  defendants  to  an  order  of  reference  to  ascertain  the  dam- 
ages sustained  by  them  in  consequence  of  the  issue  of  the  injunction. 

Motion  to  set  aside  discontinuance. 

This  action  was  brought  by  the  plaintiffs  against 
Charles  Leuling  and  others  for  equitable  relief  to  permit 
the  plaintiffs  to  redeem  steamships  belonging  to  them 
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from  a  lien  under  which  the  defendants  were  about  to  sell 
them,  and,  as  was  alleged,  threatened  to  sell  them  together. 
The  plaintiffs  obtained  an  injunction,  the  effect  of  which 
was  to  require  the  defendants  to  sell  the  steamships  sep- 
arately ;  and  the  sale  was  delayed  some  weeks  by  the 
injunction. 

After  a  motion  by  the  defendants  to  increase  the  secu- 
rity originally  given  by  the  plaintiffs  upon  the  issue  of 
the  injunction,  the  plaintiffs  entered  an  order  dissolving 
*  the  injunction  upon  their  own  consent  and  their  own  mo- 
tion. The  defendants  subsequently  put  in  an  answer  to 
the  complaint  setting  up  a  claim  to  the  delivery  of  cer- 
tain bonds,  which  they  relied  upon  as  a  counter-claim. 

The  cause,  being  at  issue,  was  put  upon  the  calen- 
dar, and  subsequently,  and  before  trial,  plaintiffs  en. 
tered  an  ex-parte  order  discontinuing  the  action,  and  at 
the  same  time  tendering  to  the  defendants  the  costs. 

The  defendants  now  moved  to  set  aside  the  discontin- 
uance, on  the  ground  that  their  counter-claim  was  preju- 
diced thereby,  and  that  the  defendants  were  entitled  to 
have  the  action  prosecuted  to  a  final  judgment  in  order 
to  determine  the  counter-claim,  and  to  have  a  reference 
to  ascertain  the  damages  sustained  by  them  in  conse- 
quence of  the  inj  unction. 

Darnel  Dudley  Field,  for  the  motion. 
Charles  O*  Conor,  opposed. 

BRADY,  J. — I  have  not  been  able  to  arrive  definitely 
at  the  conclusion  that  the  defendants  have  interposed  a 
counter-claim  in  this  action  which  can  be  enforced 
against  the  plaintiffs.  The  plaintiffs'  relations  to  the 
North  American  Lloyd  Steamship  Company,  and  those 
of  the  defendants  to  that  company,  and  the  rigjits  and 
liabilities  of  the  parties  hereto,  acquired  by  the  agree- 
ment in  reference  to  the  organization  of  a  new  companj'-, 
will  be  necessarily  involved  in  any  investigation  of  the 
counter-claim ;  and  it  seems  to  me,  although  I  think  I 
am  not  called  upon  to  decide  the  question  upon  this  mo- 
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tion,  that  the  parties  necessary  to  such  an  investigation 
are  not  before  the  court. 

It  may  be  proper  upon  this  subject  to  say  in  addition 
that  the  plaintiffs  seem  to  have  invited  an  examination 
and  settlement  of  their  accounts  with  the  defendants,  and 
to  have  in  that  way  called  upon  this  court  to  exercise  its 
jurisdiction  over  them  both  ;  but  that  proceeding  was 
predicated  on  the  alleged  contemplated  sale  of  the 
steamers  named,  in  an  improper,  and  consequently  dis- 
advantageous manner — the  result  of  which  would  be,  as 
they  allege,  that,  selling  for  far  less  than  their  value,  the 
plaintiffs  would  suffer  pecuniarily,  inasmuch  as  they 
would  be  entitled  to  a  credit  of  the  amount  realized  upon 
such  sale.  The  chief  design  of  the  plaintiffs  seems  to 
have  been  to  have  the  vessels  sold  separately. 

Assuming,  however,  without  further  comment,  that  a 
valid  counter-claim  has  been  set  up,  it  appears  to  be  de- 
nied by  the  plaintiffs,  and  put  in  issue  ;  and  it  does  not 
appear  that  it  would  be  jeopardized  by  a  discontinuance 
of  this  action,  or  that  the  defendants  have  acquired  by 
any  order  or  decree  in  this  action,  or  by  the  pleadings, 
any  right  in  reference  to  the  subject-matter  of  the  action 
or  their  counter-claim  of  which  they  would  be  deprived 
by  its  discontinuance.  Under  such  circumstances  the 
right  to  discontinue  will  not  be  controlled,  although  a 
counter-claim  has  been  interposed.  The  cases  are  uni- 
form on  this  subject  (Oaksmith  v.  Sutherland,  I  Hilt., 
265  ;  Van  Alen  v.  Schermerhorn,  14  Sow.  Pr.,  287  ;  Rees 
v.  Van  Patten,  13  Id.,  258  ;  Cooke  v.  Beach,  25  Id.,  356  ; 
Cummins  v.  Bennett,  8  Paige,  79  ;  Young  V.  Bush,  36 
How.  Pr.,  240  ;  Seaboard  &  Roanoke  R.  R.  Co.  -c.Ward, 
1  Abb.  Pr.,  46  ;  S.  C.,  less  fully  reported,  IS  Barb.,  595). 

It  is  claimed  by  the  defendants  that  they  are  preju- 
diced by  the  discontinuance  of  the  action,  inasmuch  as 
they  have  no  remedy  on  the  undertaking  for  the  dama- 
ges sustained  in  consequence  of  its  existence  —  that  by 
the  discontinuance  of  the  action  the  court  does  not,  in 
the  language  of  the  undertaking  with  reference  to  the 
injunction,  "  finally  decide  that  the  plaintiff  was  not  en- 


40  ABBOTTS'  PRACTICE  REPORTS. 

j. — 

Pacific  Mail  Steamship  Co.  v.  Leuling. 

titled  thereto."  This  question  has  been  substantially 
decided  by  the  superior  court  at  general  term,  in  the 
case  of  Carpenter  v.  Wright  (4  Bosw.,  655).  The  injunc- 
tion having  been  dissolved  on  motion,  the  plaintiff  dis- 
continued, and  the  court  held  that  it  had  been  finally 
determined  in  the  action  that  the  plaintiff  was  not  enti- 
tled to  the  injunction. 

In  this  case  the  plaintiffs  entered  an  order  dissolving 
the  injunction  on  their  consent  thereto,  and  on  their  own 
motion,  and  when  the  cause  was  peremptorily  set  down 
for  trial,  discontinued  it.  The  order  dissolving  the  in- 
junction was  entered  after  a  motion  made  to  increase  the 
security  originally  given  by  the  plaintiff,  and,  it  is  a  fair 
conclusion,  in  consequence  of  such  motion  having  been 
made.  The  plaintiffs,  having  obtained  an  order  dissolv- 
ing the  injunction,  are  concluded  by  it,  and  having  en- 
tered an  order  of  discontinuance,  are  concluded  by  that 
also.  No  conclusion  is  to  be  drawn  from  the  first  order 
other  than  that  the  injunction  could  not  finally  be  main- 
tained ;  and  the  second  order,  taken  in  connection  with 
the  first,  is  a  final  decision  that  the  plaintiffs  were  not 
entitled  to  the  injunction. 

I  entertain  no  doubt  about  these  views.  If,  at  the  con- 
clusion of  the  action,  the  injunction  is  not  in  esse,  the 
final  determination  as  to  it  is  against  the  plaintiffs,  and  it 
matters  not,  in  relation  to  the  defendant's  remedy  on  the 
undertaking,  whether  the  case  is  ended  by  the  act  of  the 
plaintiffs  or  not.  He  does  not  maintain  the  case  he  has 
made,  and  bears  the  burden  of  his  failure  to  do  so. 

In  the  case  of  Methodist  Churches  of  New  York  v. 
Barker  (18  N.  J".,  463),  an  order  of  reference  was  made 
where  the  complaint  had  been  dismissed.  It  does  not 
appear  by  the  report  whether  the  dismissal  was  upon  a 
trial  or  otherwise. 

In  legal  effect,  at  least  in  reference  to  the  defendant's 
rights  upon  an  undertaking  given  in  a  case  like  this, 
there  can  be  no  distinction  between  a  dismissal  of  the 
complaint  for  failure  to  prosecute  and  a  discontinuance. 
In  both  the  plaintiff  refuses  to  proceed  upon  the  merits— 
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to  submit  his  claim  to  the  tribunal  he  has  selected,  after 
the  issues  made,  and  his  refusal  is  a  quasi  admission 
that  he  cannot  maintain  the  action  then  existing.  Such 
admission  involves  the  concessions  that  the  injunction 
could  not  be  sustained,  and  that  the  plaintiffs  were  not 
entitled  to  it.  When  the  plaintiffs'  right  to  discontinue 
is  to  be  employed,  it  would  be  unjust  to  uphold  a  con- 
trary doctrine. 

The  Code  does  not,  in  my  view  of  it,  require  that  a 
judgment  should  be  entered  to  make  the  defendant's 
remedy  on  the  undertaking  perfect.  It  is  only  required 
that  the  court  should  finally  decide  that  the  plaintiffs 
were  not  entitled  to  the  injunction  which,  as  already 
suggested,  has  been  done  in  this  case  ;  but  all  question 
upon  that  subject  can  be  set  at  rest  by  the  entry  of  a 
judgment  of  discontinuance.  It  is  true  that  a  rule  for 
the  discontinuance  of  an  action,  without  payment  of 
costs,  is  a  nullity  (McKenster  ads.  Van  Zandt,  1  Wend., 
13  ;  James  v.  Delavan,  7  Id.,  511),  if  the  defendants 
choose  so  to  regard  it ;  but  there  is  nothing  to  prevent 
their  entering  up  a  judgment  for  costs  if  they  prefer  that 
mode  (see  1  Burr.  Fr.,  179). 

My  conclusions,  for  these  reasons,  are  : 

1.  That  the  plaintiffs  had  the  right  to  discontinue, 
subject  to  the  power  of  the  court  to  review  and  to  re- 
strict the  exercise  of  such  authority  (Young  v.  Bush,  36 
How.  Pr.,  240). 

2.  That  in  this  case  the  counter-claim  having  been  de- 
nied, and  no  interlocutory  decree  or  order  having  been 
made  in  the  defendants'  favor,  and  it  not  appearing  that 
any  right  of  theirs  in  relation  to  the  subject-matter  of 
the  action  or  their  counter-claim  will  be  jeopardized 
thereby,  the  discontinuance  should  not  be  vacated. 

3.  That  the  defendants  have  the  power  to  enter  judg- 
ment of  discontinuance  and  for  costs. 

4.  That  whether  such  judgment  be  entered  or  not, 
this  court  has,  by  the  orders  entered  in  this  action,  and 
referred  to  in  the  preceding  opinion,   finally  determined 
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in  this  action  that  the  plaintiffs  are  not  entitled  to  the  in- 
junction obtained ;  and, 

5.  That  the  defendants  are  entitled  to  an  order  of  ref- 
erence to  ascertain  the  damages  sustained  by  them  in 
consequence  of  said  injunction  having  been  issued. 

Ordered  accordingly. 


CARNES  against  PLATT. 
New  TorJc  Superior  Court ;  General  Term,  March,  1869. 

DELIVERY  OF  DEED. — ACCEPT ANCE  BY  ATTORNEY. — 
AUTHORITY  OF  ATTORNEY  EXAMINING  TITLE. 

Although  delivery  of  a  deed  to  an  agent  may  be  effectual  if  it  be  absolutely 
accepted  by  the  agent,  delivery  to  an  attorney,  who  is  employed  by  the 
grantee  to  examine  the  title,  and  for  no  other  purpose,  and  who  does 
not  in  fact  assume  to  accept  the  deed,  but  holds  it  for  the  consideration 
of  his  client,  is  not  an  effective  delivery,  if  the  client  subsequently  de- 
clines to  accept  it. 

After  the  grantee  in  a  conveyance  has  refused  his  consent  to  the  delivery 
of  it  under  such  circumstances,  neither  he  nor  those  claiming  under  him 
can  assert  the  validity  of  the  deed  as  so  delivered,  to  cut  off  the  hen  of 
an  intermediate  judgment. 

The  office  of  a  jury  is  to  find  facts  upon  conflicting  evidence.  If  there  is 
no  dispute,  and  the  proof  is  clear,  it  is  the  duty  of  the  court  to  apply  the 
law  and  pronounce  judgment  And  even  where  the  evidence  is  not 
wholly  on  one  side,  yet  if  a  verdict  would  be  set  aside  as  being  against 
the  clear  weight  of  the  evidence,  the  court  should  direct  the  verdict. 

Although  the  question  whether  there  had  been  a  delivery  of  a  deed,  is  to 
some  extent  a  question  of  "  intent,"  it  need  not  necessarily  be  submitted 
to  a  jury;  and  where  the  proof  is  such  as  to  repel  a  presumption  of  any 
intention  to  deliver,  it  is  proper  for  the  court  to  withdraw  the  question 
from  the  jury. 

A  question  of  "  intent"  is  not  so  exclusively  a  question  for  the  jury  that 
the  court  cannot  take  it  from  them. 

Title  made  under  a  judgment  which  had  been  assigned  is  not  affected  by 
evidence  that  the  assignment  was  for  a  small  or  inadequate  considera- 
tion. 
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Appeal  from  a  judgment. 

This  action  was  brought  by  William  B.  Games 
against  George  W.  Platt,  to  recover  the  possession  of 
land  in  the  city  of  New  York  ;  and  the  chief  question 
raised  by  the  appeal  was,  whether  a  conveyance  of  land 
by  one  Charles  W.  Houghton  to  one  Charles  L.  An- 
thony was  effectual  to  transfer  the  title  so  as  to  defeat 
the  lien  of  a  judgment  recovered  by  the  Merchants'  Bank 
of  Boston  against  Houghton. 

Under  an  agreement  between  Anthony  and  Houghton 
for  the  conveyance  of  the  land,  Mr.  Wetmore  was  em- 
ployed by  Anthony  to  examine  the  title  ;  and  for  a  de- 
livery of  Houghton' s  deed,  under  which  lie  claimed,  the 
defendant  relied  upon  a  delivery,  to  Mr.  Wetmore,  of  the 
deed,  before  the  docketing  of  the  judgment.  It  ap- 
peared by  the  evidence  that  Mr.  Wetmore  did  not  in 
fact  assume  to  accept  the  deed  as  delivered,  although  he 
held  it  until  the  return  of  Mr.  Anthony,  who  at  the  time 
of  its  delivery  to  Wetmore  was  absent  from  the  city. 
And  the  judgment  having  been  meanwhile  recovered 
and  docketed  against  the  grantor  Houghton,  the  grantee 
Anthony  then  declined  to  accept  the  deed. 

Upon  a  former  trial  the  jury  found  a  verdict  for  the 
defendants,  which  upon  appeal  was  set  aside  and  a  new 
trial  ordered. 

On  the  new  trial,  at  the  close  of  the  evidence,  the  de- 
fendants' counsel  made  the  following  requests  : 

First.  To  direct  a  verdict  for  the  defendant  on  the 
ground  that  it  was  clear  upon  the  uncontradicted  evi- 
dence in  the  case  that  the  deed  of  Charles  W.  Hou  ghton 
to  Charles  L.  Anthony,  covering  the  premises  in  question, 
was  delivered,  and  thereby  passed  from  said  Houghton 
to  said  Anthony,  before  the  recovery  of  the  judgment  in 
favor  of  the  Merchants'  Bank. 

Second.  If  the  foregoing  request  should  be  denied, 
then,  to  submit  to  the  jury  the  question  whether  Charles 
W.  Houghton  handed  the  deed  aforesaid  to  Wetmore 
with  intent  to  deliver  the  same  as  his  deed  for  the  use  of 
Anthony. 
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Third.  Whether  Wetmore  had  authority  as  agent 
for  Anthony  to  accept  a  delivery  of  the  deed  at  the  time 
it  was  left  with  him. 

Fourth.  Whether  the  assignment  of  the  judgment 
was  procured  from  the  Merchants'  Bank  for  the  benefit 
and  on  behalf  of  the  said  Charles  W.  Houghton,  or  in 
collusionVith  him  for  the  purpose  of  enforcing  the  same 
as  a  lien  upon  the  premises  in  question. 

The  justice  refused  each  of  such  requests,  and  refused 
to  submit  any  question  to  the  jury  ;  to  which  refusals, 
and  to  each  of  them,  the  defendant's  counsel  excepted. 

The  justice  thereupon  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  for  an  estate  for  his  life  in  the  prem- 
ises described  in  the  complaint,  with  a  right  to  the  pres- 
ent possession  ;  to  which  direction  the  defendants'  coun- 
sel duly  excepted. 

The  jury  thereupon  found  a  verdict  for  the  plaintiff, 
in  accordance  with  the  above  direction. 

The  defendant  appealed  from  the  judgment. 

James  C.  Carter,  for  the  appellant  (defendant). 
Daniel  T.  Walden,  for  the  respondent  (plaintiff). 

McCuNisr,  J. — The  appeal  presents  but  a  single  issue 
for  decision  in  this  court ;  and  that  is,  was  the  convey- 
ance from  Houghton  to  Anthony  of  the  premises  in  con- 
troversy delivered  before  the  10th  of  August,  1854,  the 
date  of  record  of  the  judgment  of  the  Merchants'  Bank 
of  Boston  v.  Charles  W.  Houghton  ?  If  the  docketing 
of  the  judgment  be  prior  to  the  delivery  of  the  deed,  then 
the  title  of  the  respondent  is  indefeasable.  If  the  deliv- 
ery of  the  deed  were  prior  to  the  record  of  the  judgment, 
then  the  appellant  is  entitled  to  a  new  trial. 

The  delivery  is  essential  to  the  effect  of  a  deed  ;  and 
that  effect  is  determined,  not  by  the  nominal  date,  but 
by  the  legal  delivery  of  the  conveyance.' 

And,  when  the  circumstances  are  undisputed,  delivery 
or  no  delivery  is  a  question  for  the  court. 
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On  the  uncontroverted  facts  of  this  case,  I  infer,  as 
matter  of  law,  there  was  no  delivery  of  the  deed  from 
Houghton  to  Anthony  previous  to  the  docketing  of  the 
judgment  in  favor  of  the  bank. 

Acceptance  by  the  grantee  is  indispensable  to  an 
effective  delivery.  An  absolute  acceptance  by  an  agent 
may  operate  a  good  delivery  to  the  grantee.  But,  in  the 
first  place,  it  is  apparent,  on  the  face  of  the  transaction, 
that  Wet  more  was  the  agent  of  Anthony  to  examine  the 
title,  and  for  no  other  purpose  ;  and,  secondly,  that  he 
did  not  in  fact  assume  to  accept  the  conveyance.  He 
held  it  until  the  return  of  Anthony  to  the  city  ;  and  the 
judgment  having  been  meanwhile  recovered  and  dock- 
eted against  the  grantor,  Mr.  Anthony,  the  grantee,  then 
declined  to  accept  the  deed.  Acceptance  of  a  beneficial 
conveyance  may  be  presumed  ;  but  the  presumption  in 
this  case  is  repelled  by  the  positive  refusal  of  Anthony. 

By  reason  of  the  cloud  on  Hough  ton's  title,  arising 
from  the  judgment,  Anthony  refused  to  consummate  the 
arrangement  of  which  the  delivery  and  acceptance  of  the 
deed  were  essential  conditions ;  and  by  the  abandon- 
ment of  the  whole  arrangement  by  Anthony,  the  convey- 
ance necessarily  became  a  nullity.  The  consideration 
of  the  conveyance  was  the  release  by  Anthony  of  an  at- 
tachment on  Hougliton's  property  ;  but  on  discovery  of 
the  cloud  upon  Hougliton's  title,  Anthony  proceeded  to 
enforce  his  attachment.  Here  is  the  strongest  possible 
evidence  of  rejection  of  the  deed  by  Anthony,  and 
neither  he  nor  his  privies  can  now  be  heard  in  a  court  of 
justice  to  assert  the  operative  effect  of  the  repudiated 
conveyance. 

It  is  an  elementary  rule,  which  forbids  a  man  to  blow 
hot  and  cold  with  reference  to  the  same  transaction — to 
insist  at  different  times  on  the  truth  of  each  of  two  con- 
flicting allegations,  according  to  the  promptings  of  his 
private  interest  (Broom' s  Legal  Maxims,  4th  ed.,  169). 

The  judgment  of  the  court  below  finds  support  as 
well  in  technical  law  as  in  substantial  justice. 
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MOXELL,  J. — The  new  trial  of  this  action  was  upon 
substantially  the  same  evidence  as  was  given  upon  the 
first  trial.  The  only  difference  claimed  by  the  appel- 
lant's counsel  is  in  respect  to  the  consideration  of  the 
deed  from  Anthony  to  E.I  win  and  Elijah  Houghton,  and 
the  consideration  of  the  mortgage  to  the  defendant. 

Upon  the  first  trial,  it  seems  to  me,  the  charge  to  the 
jury  must  be  deemed  to  have  assumed  that  there  was 
sufficient  proof  of  a  delivery  of  a  deed  to  the  defendant, 
and  the  jury  were  instructed  that  if  they  found  either 
that  it  was  agreed  between  Anthony  and  Charles  Hough- 
ton  to  take  the  property  in  question  and  release  the 
Rhode  Island  piopeity,  or  that  the  purchase  of  the  judg- 
ment in  Boston  was  really  made  for  the  benefit  of 
Houghton,  they  should  find  for  the  defendant. 

Upon  the  appeal,  the  charge  was  held  to  be  errone- 
neous,  not  for  assuming  that  there  had  been  a  delivery 
of  the  deed  to  Anthony  prior  to  the  title  acquired  by  the 
plaintiff  (which  the  learned  justice  who  delivered  the 
opinion  of  the  court  would  not  admit  had  been  assumed), 
but  for  assuming  that  the  mere  making  of  the  agreement 
between  Anthony  and  Charles  Hougbton  transferred  the 
legal  title  to  Anthon}r.  Nevertheless,  I  think  the  ques- 
tion of  the  delivery  of  the  deed  to  Anthony  was  involved, 
and  it  required,  as  it  certainly  did  receive,  an  examina- 
tion of  all  the  evidence  touching  such  alleged  delivery ; 
and,  as  the  court  then  distinctly  decided  that  point,  it  is 
res  judicata. 

The  questions  then  examined  were,  whether  the  leav- 
ing the  deed  with  Wetmore  was  a  delivery  thereof  by 
Houghton,  as  his  deed  to  Wetmore  for  the  use  of  An- 
thony, with  intent  to  pass  the  title  to  Anthony  ;  whether 
such  deed  was  then  accepted  by  Wetmore,  he  being  au- 
thorized by  Anthony  to  accept  it  for  him  ;  and  whether 
there  was  any  such  acceptance  by  Anthony  in  Septem- 
ber as  would  relate  back  to  the  day  of  leaving  the  deed 
with  Wetmore,  and  cut  off  intervening  rights  ? 

Upon  these  several  questions  the  court  examined  all 
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the  evidence,  and  decided  that  they  must  be  answered 
in  the  negative. 

There  was  nothing,  therefore,  on  the  second  trial,  for 
the  jury  to  pass  upon,  so  far  as  related  to  the  delivery 
of  the  deed  to  the  defendant,  unless,  as  is  now  claimed 
by  the  appellant's  counsel,  the  question  of  delivery  was 
so  entirely  a  question  of  fact,  that  it  could  not  correctly 
be  taken  from  the  jury. 

The  office  of  a  jury  is  to  find  facts  upon  conflicting 
evidence.  If  there  is  no  dispute  and  the  proof  is  clear, 
then  it  is  the  duty  of  the  court  to  apply  the  law  and  pro- 
nounce judgment.  And  even  where  the  evidence  is  not 
wholly  on  one  side,  yet  if  a  verdict  would  be  set  aside  as 
being  against  the  clear  weight  of  the  evidence,  the  court 
should  direct  the  verdict. 

In  this  case  there  was  not  any  dispute  or  conflict  in 
the  evidence  establishing  the  facts  constituting  what  was 
claimed  to  be  a  delivery  of  the  deed  to  Anthony  ;  and 
the  court  had  the  right,  and  it  was  their  duty,  to  say 
which  of  the  parties,  upon  such  undisputed  facts,  was 
entitled  to  a  verdict  from  the  jury.  And  the  learned 
justice,  following,  as  he  was  bound  to  do,  the  decision  of 
the  general  term,  held  the  facts  insufficient  to  constitute 
a  legal  delivery. 

I  do  not  find  anything  in«this  case  which  takes  it  out 
of  the  ordinary  rule  regulating  trials  by  jury  ;  and  the 
only  distinction  which  was  attempted  to  be  taken,  was 
that  the  alleged  delivery  and  acceptance  of  the  deed, 
was  a  question  of  "intent"  and  therefore  should  have 
been  determined  by  the  jury.  But  I  cannot  admit  there 
is  any  such  distinction.  If  the  facts  and  circumstances 
are  such  as  to  repel  a  presumption  of  an  intention  to  de- 
liver and  accept,  and  the  only  conclusion  which  could 
legitimately  be  reached  is,  that  there  could  not  have 
been  an  intention  to  deliver  or  accept,  then  it  cannot  be 
said  there  was  any  conflict^  or  that  the  jury  should  pass 
upon  the  question. 

Under  the  statute  relating  to  fraudulent  conveyances, 
where  fraud  is  made  a  question  of  "fact,"  it  has  been 
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decided  (Griswold  v.  Sheldon,  4  TV.  Y.  [4  Comst.],  581) 
that  it  was  the  duty  of  the  court  to  nonsuit,  where  the 
conveyance,  under  which  the  plaintiff  claimed,  appeared 
upon  its  face  to  be  fraudulent.  To  the  same  effect  is 
Edgell  v.  Hart  (9  N.  Y.  [5  Seld.],  213),  in  which  a  chat- 
tel mortgage  was  attacked  on  the  ground  of  fraud,  and 
it  was  there  said  if  the  facts  are  undisputed  the  court 
should  direct  the  judgment ;  and  a  nonsuit  was  sus- 
tained. And  in  Brotherson  v.  Jones  (Hill  &  D.  Supp., 
172),  it  was  said  that  although  the  inference  was  one  to 
be  drawn  by  the  jury,  yet,  where  the  weight  of  proof  is 
so  decisive,  that,  if  the  jury  had  found  against  it,  a  new 
trial  would  be  granted,  it  need  not  be  left  to  them.  That 
case  involved  a  question  of  delivery  of  a  deed. 

None  of  the  cases  cited  by  the  appellant's  counsel 
reach  the  point  I  am  considering  ;  nor  am  I  aware  of  any 
case  or  principle  which  renders  a  question  of  intent  so 
purely  and  exclusively  a  question  for  the  jury,  that  the 
court  cannot  take  it  from  them. 

In  this  case,  therefore,  as  this  court  has  held  upon 
the  same  facts  that  there  had  not  been  a  delivery  of  the 
deed  to  Anthony  prior  to  the  recovery  of  the  judgment 
against  Houghton,  it  would  have  been  error  to  have  left 
the  question  of  delivery  to  the  jury. 

The  appellant's  counsel  requested  the  judge  below  to 
submit  to  the  jury  whether  the  assignment  of  the  judg- 
ment was  procured  from  the  Merchants'  Bank  for  the 
benefit  and  in  behalf  of  Houghton,  or  in  collusion  with 
him,  for  the  purpose  of  enforcing  it  as  a  lien  upon  the 
premises. 

There  was  no  attack  made  upon  the  judgment.  That 
must  have  been  conceded  to  have  been  valid  ;  and  I  do 
not,  therefore,  see  in  what  manner  the  allegation  of  ob- 
taining the  assignment  of  a  good  judgment  for  a  small  or 
inadequate  consideration,  can  very  well  affect  the  title 
made  under  it.  It  was  so  held  when  this  case  was  upon 
the  first  appeal,  and  the  evidence  is  no  stronger  now 
than  it  was  then. 

I  have  not  found  any  evidence  showing  that  the  pur- 
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chase  of  the  judgment  was  made  for  Houghton,  or  that 
he  had  any  "beneficial  interest  in  the  purchase.  Mrs. 
Carnes  paid  the  consideration,  whatever  it  was,  and 
however  much  her  husband  may  have  desired  to  be- 
friend or  assist  Houghton,  there  was  nothing  shown  in 
the  transaction  of  any  collusion  or  fraud  between  them, 
which  could  in  any  way  affect  or  impair  the  rights  of  the 
assignee.  If  the  bank  was  imposed  upon  or  over- 
reached, it  alone  can  complain.  It  would  not,  most  cer- 
tainly, invalidate  a  title  obtained  under  the  assigned 
judgment ;  nor  would  it  authorize  a  preference  to  be 
given  to  either  subsequent  grantees  or  creditors.  At  any 
rate,  the  evidence  fell  much  short  of  showing  that  the 
judgment  was  assigned  only  nominally  to  Mrs.  Carnes, 
and  really  to  Houghton,  so  as  to  authorize  a  finding  that 
the  latter  was  the  real  owner  of  the  judgment.  Any- 
thing short  of  such  evidence  would  not  support  the  alle- 
gations in  the  answer  to  which  the  proof  was  directed. 

I  have  noticed  all  the  requests  to  submit  questions  to 
the  jury,  and  no  claim  can  now  be  made  that  there  were 
others  Avhich  ought  to  have  been  submitted. 

I  am  satisfied  that  there  was  no  error  committed  at 
the  trial,  and  that  we  should  affirm  the  judgment. 

Judgment  affirmed. 


THE    CLEVELAND    FIRE    ALARM   COMPANY 
against,  THE  METROPOLITAN  FIRE  COM- 
MISSIONERS. 

Supreme  Court,  First  District;  At  Chambers,  Oct.,  1869. 

INJUNCTION. — PUBLIC   CONTRACTS. — ADVERTISEMENTS 
FOR  PROPOSALS. — LOWEST  BIDDER. 

The  provisions  of  chapter  308  of  the  Laivs  o/lSGl, — requiring  all  contracts 
made  by  or  on  behalf  of  the  Mayor,  &c.  of  New  York  to  be  awarded  to 
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the  lowest  bidder, — do  not  apply  to  contracts  made  by  the  Commission- 
ers of  the  Metropolitan  Fire  Department,  who  are  authorized  by  chap- 
ter 249  of  the  Laws  0/1865,  to  make  contracts  for  the  city  of  New  York 
in  reference  to  providing  the  instrumentalities  for  extinguishing  fires. 

A  statute  declaring  that  public  contracts  shall  be  given  to  the  lowest  bid- 
der, should  be  construed  in  reference  to  the  proper  exercise  of  discretion 
on  the  part  of  the  officers  in  whom  the -power  to  make  it  is  vested,  and 
in  determining  which  of  several  bids  is  the  lowest,  the  adaptability  of 
the  thing  offered  for  the  purposes  for  which  it  is  required  must  be  con- 
sidered. 

An  injunction  does  not  lie,  at  the  suit  of  one  who  is  literally  the  lowest 
bidder,  to  prevent  the  carrying  out  of  a  contract  with  one  who  offers,  at 
a  higher  price,  a  thing  which  is  by  such  officers,  in  the  exercise  of  a 
sound  discretion,  deemed  better  for  the  purpose. 

The  Fire  Commissioners  of  the  Metropolitan  District  of  New  York  adver- 
tised for  proposals  for  a  contract  for  furnishing  a  fire  alarm  telegraph  in 
the  city,  and  the  plaintiffs  offered  to  establish  one  upon  their  plan  for 
$275,000.  Other  bidders  offered  to  establish  one  upon  a  different  plan 
for  $426,450. — Held,  that  the  advertisement  having  reserved  to  the  com- 
missioners the  right  to  reject  any  proposals  which  did  not  embrace  a 
perfect  and  reliable  system,  and  there  being  evidence  to  sustain  them  in 
the  opinion  that  the  more  expensive  system  offered  was  more  desirable, 
even  at  its  price,  than  the  other,  the  court  would  not  interfere  by  injunc- 
tion to  restrain  the  carrying  out  of  a  contract  for  the  latter. 

Motion  for  an  injunction, 

This  action  was  brought  by  the  Cleveland  Fire  Alarm 
Company  against  the  Board  of  Metropolitan  Fire  Com- 
missioners of  the  Metropolitan  Fire  Department,  Charles 
T.  Chester  and  John  N.  Chester,  to  restrain  the  execu- 
tion and  performance  of  a  contract  about  to  be  made 
by  the  Fire  Commissioners  with  the  Messrs.  Chester 
t)  supply  a  fire  alarm  telegraph  apparatus  for 
§426,450,  when  the  plaintiffs  had  offered  to  supply  such 
apparatus  for  $275,000,  being  $151,450  less.  On  July 
12,  1869,  the  Fire  Commissioners  advertised  for  pro- 
posals for  "a  new  and  perfected  system  of  telegraph  for 
lire  alarm  purposes  in  the  city  of  New  York."  The  no- 
tice specified  the  nature  of  the  machinery — a  central 
office,  radiating  metallic  circuits,  four  hundred  automatic 
street  boxes,  alarm  machinery  for  eighty  stations,  not 
more  than  ten  stations  on  each  circuit.  All  the  ma- 
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ckineiy,  &c.,  to  be  of  the  best,  quality  and  improved 
style.  Notice  was  given  that  specifications  could  be  ob- 
tained at  the  office.  Accordingly,  application  was  made 
for  their  further  specifications.  Upon  examining  them 
it  was  found  that  they  described  a  patented  system 
which  Gamewell  &  Company  held,  and  which  no  one 
else  could  use.  The  plaintiffs  thereupon  sent  the  com- 
missioners a  protest  against  this  mode  of  excluding  all 
competition.  They  offered  Gamewell  &  Company  to 
allow  them  to  use  a  patent  which  the  plaintiffs  hold  for 
certain  contrivances  in  fire  alarm  telegraphs,  if  Gamewell 
&  Company  would  also  allow  the  plaintiffs  to  use  their 
patent,  and  then  that  both  should  bid  for  furnishing 
either  or  any  style  or  apparatus  including  the  patented 
features  of  either.  They  informed  the  commissioners  of 
this  proposition.  The  time  for  receiving  proposals,  by 
the  original  advertisement,  was  limited  to  July  26,  1869. 
The  commissioners,  in  reply  to  the  plaintiffs'  request 
and  objections,  stated  that  they  would  receive,  and  the 
plaintiffs  might  put  in  proposals  based  upon  the  adver- 
tisement alone,  without  reference  to  the  specifications, 
and  extended  the  time  to  put  in  proposals  to  August  9. 
The  plaintiffs  then  put  in  proposals  to  do  and  furnish 
what,  the  advertisement  required  for  $275,000. 

The  commissioners,  on  August  11,  awarded  the  con- 
tract to  the  Chesters,  who  were  averred  to  be  merely  rep- 
resentatives of  Gamewell  &  Company,  for  $426,450. 

The  plaintiffs  alleged  that  their  system  had  received 
the  approval  of  the  commissioners,  or  a  committee  ap- 
pointed by  them,  and  that  the  system  of  the  Gamewell 
&  Chesters  was  condemned  by  said  commissioners  for 
its  cost ;  that  the  defendants  Chesters  were  mere  repre- 
sentatives of  Gamewell  &  Company,  and  that  there  was 
reason  to  suspect  collusion  and  fraud  in  giving  the  job  to 
Gamewell  &  Company.' 

A    public  test  or  examination  of  the  two  systems  was 
invited. 

The  plaintiffs  claimed  that  according  to  the  law  con- 
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trolling  the  action  of  these  officers,  they  were  entitled  to 
the  contract  for  erecting  the  telegraph. 

The  provision  of  the  act  [of  1861  relied  on  by  the 
plaintiffs  is  as  follows  : — 

"  All  contracts  by  or  on  behalf  of  the  mayor,  alder- 
men and  commonalty  of  the  city  of  New  York  shall  be 
awarded  to  the  lowest  bidder  for  the  same  respectively 
with  adequate  security,  and  every  such  contract  shall  be 
deemed  confirmed  in  and  to  such  lowest  bidder,  at  the 
time  of  the  opening  of  the  bids,  estimates  or  proposals 
therefor,  and  such  contract  shall  be  forthwith  duly  exe- 
cuted in  the  name  of  said  mayor,  aldermen  and  com- 
monalty, by  the  head  of  the  department  having  cogni- 
zance thereof,  with  such  lowest  bidder."  Laws  Q/'ISGl, 
702,  ch.  308. 

The  provision  of  the  Fire  Department  Act  under  which 
the  commissioners  acted  in  making  these  contracts  is  as 
follows : — 

"  The  board  of  commissioners  shall  have  full  power 
to  provide,  in  and  for  the  city  of  New  York,  supplies, 
horses,  tools,  implements,  and  apparatus  of  any  and  all 
kinds,  (to  be  used  in  the  extinguishing  of  fires,)  and  fire 
telegraphs,  to  provide  suitable  locations  for  the  same, 
and  to  buy,  sell,  construct,  repair  and  have  the  care  of 
the  same  and  take  any  and  all  such  action  in  the  prem- 
ises as  may  be  reasonably  necessary  and  proper." 
Laws  of  1865,  397,  ch.  249,  §  6. 

James  Emott,  and  Daly,  Henry  &  Olin,  for  the 
plaintiffs. — I.  The  affidavits  show  that  proposals  were 
intended  to  be  received  by  the  commissioners,  and  were 
received,  without  requiring  any  specific  features  of  de- 
tail, or  peculiarities  of  any  patented  system,  except  in 
the  particulars  pointed  out  in  the  original  advertisement. 

II.  Under  the  facts  shown  as  to  the  advertisements  of 
the  proposals,  the  peculiarities  of  the  two  systems,  and 
the  conduct  of  the  parties  (reviewed  in  detail),  the  plain- 
tiffs are  entitled  to  the  contract. 
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III.  The  right  of  public  officers  and  of  cities  to  con- 
tract for  a  patented  article  is  sustained  on  the  ground 
that  even  though  one  person  may  own  exclusively  the 
right  to  sell  it,  that  does  not  prevent  any  one  from  bid- 
ding— taking  the  right  of  paying  for  its  use  by  royalty 
or  otherwise  (Hebart  v.  Detroit,  7  Am.  Law  Rep.,  741, 
745).     A  competitor  may  make  the  most  preposterous 
claims  as  to  patents.     But  this  court  cannot  decide  those 
claims.     It  has  no  such  jurisdiction. 

IV.  The  Fire  Commissioners,  admitting  that  we  have 
duly  proposed  for  this  work,  conformably  to  the  require- 
ments set  by  them,  claim  the  right  to  reject  our  bid,  al- 
though the  lowest,  in  the  exercise  of  discretion,   or  ca- 
price, or  worse,  because,  as  they  say,  the  Chesters'  plan 
would  work  better,  and  because  the}''  thought  contract- 
ing with  them  would  prevent  litigation.     But  we  say 
these  commissioners  have  no  power  and  no  right  to  do 
so.     They  are  bound  to  advertise — as  they  did  ;  and  to 
receive  bids — as  they  did,   under  their  advertisement, 
waiving  anything  in  the  specifications  in  the  way  of 
competition,  and  they  are  bound  to  give  a  contract  to 
the  lowest  bidder.     Indeed  the  law  gives  it  to  us. 

V.  The  Metropolitan  Fire  Commissioners  are  merely 
city  officers.     They  are  not,  like  the  Police  Commission- 
ers, officers  of  a  new  district.    Every  contract  which  they 
make  is  therefore  a  contract  by  and  in  behalf  of  the  city. 
All  their  acts  and  contracts  are,  therefore,  subject  to  and 
regulated  by  the  act  of  1861  (Laws  of  1861,  702,  ch.  308, 
§  1).   The  act  of  1865,  and  its  sixth  section,  must  be  read 
in  connection  with  and  construed  by  the  previously  ex- 
isting act  of  1861.     The  act  of  1865  is  constitutional}  be- 
cause it  takes  powers  belonging  then  to  the  common 
council,  or  delegated  by  them  to  a  department,  or  to  of- 
ficers or  other  persons,  viz :  the  power  of  purchasing  ap- 
paratus, and  of  using  and  directing  it,  and  confers  that 
power  upon  a  new  set  of  officers  or  agents.     These  pow- 
ers were  not  an  office,  or  the  duties  of  an  office.     The 
power  now  in  question  is  part  of  the  general  contracting 
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power  of  the  common  council.  That  is  precisely  the 
power  which  the  act  of  1861  was  intended  to  and  did  re- 
strict and  regulate.  It  is  no  less  restricted  in  the  hands 
of  these  special  agents  than  in  the  common  council. 
These  commissioners  are  only  special  agents,  though  ap- 
pointed for  and  not  by  their  principal  (Roosevelt  fl. 
Draper,  23  N.  Y.,  318). 

VI.  The  commissioners  succeeded  to  all  the  powers 
and  duties  of  the  common  council  in  regard  to  contracts 
for  supplies  and  machinery,  to  be  exercised  as  the  com- 
mon council,  or  the  boards  or  officers  possessing  it,  were 
bound  to  exercise  it.     They  succeed  to  the  restrictions, 
as  well  as  to  the  power  ;  and  the  whole  system  of  checks 
and   regulations  which  surrounded   the  administration 
of  this  business  by  the  former  authorities  attach  to  it 
now. 

VII.  We  do  not  contend  that  the  ordinances  of  the 
common  council  (1  Hoffm.  L.,  141),  or  section  38  of  the 
Charter  of  1857  (1  Hoffm.  .Z/.,  137),  in  terms  or  expressly 
apply  to  this  contract.     But  the  act  of  1861  does  cover 
the  case,  and  the  whole  legislation  and  system  of  ordi- 
nance referred  to,  indicate  the  policy  of  the  legislature 
and  of  the  city  authorities.    The  law  requires  these  com- 
missioners, in  making  such  a  contract,  to  advertise  for 
proposals  and  receive  bids — then  to  open  the  bids — and 
the    lowest    bidder  becomes  the  contractor,   provided 
within  fifteen  days  he  signs  the  contract  and  furnishes 
satisfactory  security.     The  contract  relates  back,  and  is 
in  force  from  the  time  of  the  bids.     This  is  the  law  of 
1861,  and  these  restrictions  and  requirements  are  bind- 
ing on  the  defendants.     The  commissioners  have  no  dis- 
cretion.    They  are  acting  under  a  system  of  contracting 
by  proposals  and  letting,  and  they  cannot  introduce 
features  of  an  inconsistent  and  hostile  system  of  absolute 
and  discretionary  power. 

CLERKE,  J. — Only  two  questions  are  really  presented 
in  this  motion :  1.  Does  the  charter  or  the  act  relative  to 
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contracts  "by  the  mayor,  aldermen  and  commonalty  of 
the  city  of  New  York,  passed  April  17,  1861,  control  the 
Board  of  Metropolitan  Fire  Commissioners  ;  and,  if  it 
does,  2.  Are  the  words  "  lowest  bidder"  to  be  construed 
literally,  and  to  be  accepted  in  an  absolute  sense. 

First.  The  title  of  the  act,  in  terms,  declares  it  to  ap- 
ply to  contracts  made  by  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  and  so  does  the  text 
of  the  act  itself.  It  declares  expressly,  also,  that  the 
contracts  referred  to  in  it  shall  be  executed  in  the  name 
of  the  mayor,  aldermen  and  commonalty.  When  we 
consider  that  the  act  of  1865  invests  the  Metropolitan 
Fire  Department  with  sole  and  exclusive  authority  to 
extinguish  fires,  and  to  provide  all  the  instrumentalities 
essential  for  this  purpose,  it  would  be  indulging  in  a 
very  wide  latitude  of  interpretation  to  say  that  the  restric- 
tions of  the  act  of  1861,  or  of  the  charter,  apply  to  it. 
The  truth  is,  the  department  are  necessarily  invested  with 
unlimited  discretion  in  negotiating  and  executing  con- 
tracts, and  are  not  even  obliged  to  advertise  for  proposals. 
The  act  of  1865  creates  a  lire  district,  consisting  of  the 
cities  of  New.  York  and  Brooklyn,  not  responsible  to 
and  not  identical  with  any  local  authority.  The  officers 
and  agents  of  the  department  are  appointed  by  the  gov. 
ernor  with  the  consent  of  the  senate  ;  they  are  required 
to  report  to  the  governor ;  and  although  the  funds  ne- 
cessary for  the  support  and  other  expenditure  of  the  de- 
partment are  levied  and  collected  by  the  board  of  super- 
visors of  the  county  of  New  York,  those  funds  are  de- 
posited and  kept  in  the  State  treasury. 

Second.  Even  where  a  statute  declares  that  contracts 
shall  be  given  to  the  "  lowest  bidder,"  it  cannot  be  held 
that  these  words  should  be  construed  literally,  and  ac- 
cepted as  an  absolute  restriction.  In  such  case,  un- 
doubtedly, the  bids  should  be  bonafide,  and  should  con- 
form strictly  to  the  prescribed  specifications ;  but,  in  deter- 
mining whether  a  bid  is  the  lowest  among  several  others, 
the  quality  and  utility  of  the  thing  offered, — in  other 
words,  its  adaptability  to  the  purpose  for  which  it  is  re- 
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quired, — must  be  first  considered.  The  offer,  in  nominal 
amount,  may  "be  exceedingly  low,  while  the  thing  of- 
fered may  be  exceedingly  worthless.  It  may  be  appar- 
ently cheap,  while  really  dear,  and  much  dearer  and 
much  less  adapted  to  the  required  purpose  than  other 
offers,  in  which  a  much  larger  amount  of  money  was  re- 
quired. If  the  commissioners  were  restricted  to  the  lowest 
bid  they  would  be  bound  to  consider  which  of  the  tele- 
graphic systems  submitted  to  their  consideration  would 
ultimately  cost  the  city  the  smallest  amount  of  money, 
and  which  would  be  the  most  effectual  and  most  desira- 
ble. In  the  exercise  of  their  judgment  in  this  matter, 
they  have  decided  that  the  system  which  they  have 
adopted  is  cheaper  at  $426,150  than  that  of  the  plaintiffs 
at  $275,000.  In  fact,  they  are  sustained  by  the  sworn 
opinion  of  several  experts — among  the  rest,  by  that  of 
the  renowned  inventor  of  the  telegraph.  This  right  of 
independent  judgment  they  observed  in  their  advertise- 
ment, expressly  notifying  all  that  "they  would  reserve 
the  right  to  reject  any  or  all  proposals  which,  in  their 
judgment,  do  not  embrace  a  perfect  and  reliable  sys- 
tem." 

The  motion  is  denied  with  costs. 


POPPER  against  SCHEIDER. 
New  York  Superior  Court;,  Special  Term,  September,  I860. 

* 

RECEIVER. — ACTION  TO  SETTLE  PARTNERSHIP  AFFAIRS. 

In  an  action  for  the  settlement  of  partnership  aflairs,  it  is  proper  for  the 
court,  upon  a  positive  denial  of  the  partnership,  and  upon  its  being  made 
to  appear  that  a  very  small  proportion,  if  any,  of  the  capital  was  contrib- 
uted by  the  plaintiff,  and  that  by  the  injunction  and  receivership  a  large 
and  flourishing  business  will  be  arrested  and  perhaps  ruined,  to  rescind 
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the  injunction  and  receivership  granted  in  the  first  instance,  upon  the 
defendants  giving  adequate  security  to  pay  the  plaintiff  any  sum  that  may 
be  found  due  him  on  final  settlement. 

Motion  to  discharge  receiver  and  dissolve  injunction. 

This  action  was  brought  "by  Isidor  Popper  against 
Joseph  Scheider  and  Samuel  Strieker. 

The  facts  are  sufficiently  stated  in  the  opinion  of  the 
court. 

William  M.  Tweed,  Jr.,  and  J.  II.  V.  Arnold,  for  the 
motion. 

D.  M.  Porter,  opposed. 

McCuNisr,  J. — Several  days  since,  on  affidavits  made 
by  the  plaintiff  that  he  was  a  partner  in  the  firm  of 
which  the  defendants  were  also  partners,  that  the  de- 
fendants had  altered  the  style  of  the  firm  without  his 
(plaintiff's)  consent,  so  as  to  exclude  any  appearance  of 
his  having  an  interest  therein  ;  that  he  was  informed  by 
them  that  he  could  go  about  his  business,  and  that  his 
interests  in  the  business  were  endangered,  applied  for  an 
order  dissolving  the  copartnership  and  appointing  a  re- 
ceiver. On  the  facts  set  forth  the  order  was  granted, 
and  Mr.  Thomas  J.  Barr,  on  filing  the  proper  bonds, 
took  possession  of  the  copartnership  property  as  re- 
ceiver. 

Application  is  now  made  by  defendants  to  set  aside 
the  injunction  order,  and  also  the  order  appointing  a  re- 
ceiver. The  motion  was  made  on  affidavits  setting  forth 
that  the  plaintiff  was  not  a  general  partner  ;  that  the 
copartnership  property  amounts  to  $60,000  or  $70,000  ; 
that  all  the  cash  capital  the  plaintiff  had  therein  was 
$1,800,  and  an  interest  in  the  profits  to  the  extent  of 
seven  and  a  half  per  cent.,  all  the  balance  belonging  to 
the  defendants.  The  defendants  also  set  forth  that  if  the 
receiver  be  continued,  and  the  order  appointing  him  is 
carried  out,  the  result  will  be  that  their  profitable  busi- 
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ness, — a  business  which  lias  been  the  result  of  years  of 
industry,  and  which  they  (the  defendants)  have  estab- 
lished at  great  expense  and  trouble, — will  be  ruined, 
and  their  prospects  in  life  blighted.  They  also  allege 
that  the  plaintiff  has  not  instituted  these  proceedings  so 
much  to  secure  his  interest  or  the  moneys  due  him  from 
the  concern,  as  through  malice,  they  having  already  of- 
fered to  pay  him  his  $1,800,  and  also  agreed  to  secure  to 
him  the  farther  payment  of  any  amount  found  to  be  due 
him  on  account  of  his  share  in  the  profits. 

Under  these  circumstances  the  defendants  have  ap- 
plied to  the  court  to  modify  the  order  appointing  the  re- 
ceiver, so  as  to  allow  them  to  give  security  in  any  sum 
the  court  may  name,  to  the  effect  that  they  will  pay 
plaintiff  any  sum  found  to  be  due  him  on  a  proper  ac- 
counting ;  and  that  the  order  appointing  such  receiver 
be  discharged,  and  dhey  allowed  to  conduct  and  take 
care  of  their  business  as  usual. 

This  action  is  in  the  nature  of  a  suit  in  equity,  in 
which  the  relief  demanded  is  the  dissolution  of  an  al- 
leged copartnership,  and  an  adjustment  of  the  partner- 
ship accounts,  and  in  which  provisional  relief  is  sought 
by  an  injunction  and  the  appointment  of  a  receiver.  I 
allowed  an  interlocutory  order  for  an  injunction  and  the 
appointment  of  a  receiver.  The  motion  now  is,  to  modify 
the  order  of  injunction  and  appointing  a  receiver  ;  and 
instead,  to  permit  the  defendants  to  file  security  to  pay 
the  plaintiff  any  sum  that  may  be  found  due  him  on  a 
final  settlement  of  the  partnership  accounts.  In  view  of 
the  facts  that  a  partnership  between  the  plaintiff  and  de- 
fendants is  positively  denied,  that  a  very  small  propor- 
tion of  the  partnership  capital  was  contributed  by  the 
plaintiff,  if,  indeed,  any  were  contributed  by  him  in  the 
character  of  partner ;  that  by  the  allowance  of  an  in- 
junction and  the  appointment  of  a  receiver,  the  partner- 
ship business,  which  is  very  large  and  flourishing,  will 
be  arrested,  and,  perhaps,  ruined ;  and  that,  by  the 
modification  proposed,  the  plaintiff  will  be  abundantly 
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secured  in  all  his  rights,  absolute  or  contingent,  I  can- 
not doubt  but  the  equity  of  the  case  requires  a  rescission 
of  the  order  of  injunction  and  receivership,  and  the  sub- 
stitution of  an  order  to  the  effect  suggested.  It  is  thus 
that  a  court  of  equity  molds  and  adapts  the  remedial  re- 
lief it  accords,  so  as  to  reach  the  ends  of  substantial  jus- 
tice without  compromising  the  rights  or  interest  of  any 
party  to  the  litigation.  A  provisional  remedy  is  only 
auxiliary  to  ultimate  relief,  and  should  never  usurp  or 
anticipate  the  office  and  effects  of  a  trial  on  the  merits. 
If,  on  the  final  hearing,  it  appears  that  the  plaintiff  was 
in  fact  a  partner,  and,  as  such,  entitled  to  a  share  of  the 
profits,  he  will,  on  final  judgment,  have  a  decree  for  his 
proportion,  and,  in  the  meanwhile,  the  security  exacted 
and  given  will  guarantee  him  the  full  measure  of  relief 
to  which  he  may  show  himself  entitled. 

Order  granted. 


TOWNSEND  against  GILSEY. 
New  York  Superior  Court ;  General  Term,  MarcJi,  18G9. 

DEFENSES. — EVICTION. — EVIDENCE  OF  INTENT  TO  LET 
FOK  ILLEGAL  PURPOSES. 

The  defendant,  a  lessee  of  a  part  of  a  building,  surrendered  possession,  in- 
forming the  landlord  that  he  did  so  because  the  basement  was  occupied 
for  purposes  of  prostitution,  to  which  the  landlord  replied,  "If. I 
could  let  the  basement  for  anything  else,  for  a  respectable  business,  I 
would  have  done  so ;  but  I  had  to  take  what  I  can  get,  they  are  so  far 
up." — Held,  that  this  was  not  of  itself  sufficient  evidence  that  the  land- 
lord let  the  premises  knowing  that  they  were  to  be  <ised  for  such  pur- 1 
poses,  within  the  rule  requiring  such  knowledge  to  be  shown  ia  order 
to  excuse  the  payment  of  rent  on  the  ground  of  an  eviction. 

Appeal  from  a  judgment. 
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This  action  was  brought  by  Henry  D.  Townsend 
against  John  Gilsey,  to  recover  a  quarter's  rent  (from 
May  1  to  August  1,  1862),  under  a  written  lease,  for  six 
years,  from  May  1,  I860,  of  the  first  floor  of  the  building 
on  the  southeast  corner  of  Broadway  and  Twenty-third- 
street.  The  defense  was  that  after  the  defendant  took 
possession,  and  before  the  rent  sued  for  had  accrued, 
the  landlord  let  the  lower  part  of  the  building  and  base- 
ment under  the  store  occupied  by  the  defendant,  to  ten- 
ants, to  be  used  and  occupied,  and  it  was  thereafter  oc- 
cupied and  used,  as  a  house  of  prostitution  and  ill  fame  ; 
by  reason  whereof  the  premises  occupied  by  the  defend- 
ant were  unfit  for  occupation,  and  he  was  thereby  evicted 
therefrom. 

The  action  was  tried  before  Mr.  Justice  McCuNN",  and 
a  jury. 

At  the  close  of  the  evidence  the  plaintiff's  counsel  re- 
quested the  court  to  direct  a  verdict  for  the  plaintiff. 
The  defendant's  counsel  requested  the  questions  of  fact 
to  be  submitted  to  the  .jury.  The  justice  refused  to  sub- 
mit any  question  of  fact  to  the  jury,  and  directed  a  ver- 
dict for  the  plaintiff.  The  defendant  excepted,  and  ap- 
pealed from  the  judgment. 

F.  Byrne,  for  the  defendant,  appellant. 
J.  J.  Marrin,  for  the  plaintiff,  respondent. 

MONELL,  J. — In  the  case  of  Gilhooley  v.  Washington 
(3  Sandf.,  330)  the  law  applicable  to  this  case  is  stated 
to  be,  that  a-  letting  in  good  faith  of  the  portion  of  the 
premises  complained  of,  without  any  reason  to  suspect 
the  purposes  for  which  they  are  to  be  used,  will  not  ex- 
cuse the  payment  of  rent  by  other  tenants.  This  case 
was  affirmed  by  the  court  of  appeals,  without  disturbing 
any  of  the  reasons  upon  which  the  judgment  below  was 
founded  (4  N.  Y.  [4  Comst.l  217). 

To  operate  as  an  eviction,  and  determine  the  lease,  it 
was  necessary  for  the  defendant  to  show  in  this  case  that 
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the  letting  of  the  lower  part  of  the  building  was  for  the 
purpose  of  being  put  to  an  improper  use,  or,  at  least, 
with  the  knowledge  of  the  landlord  that  it  was  to  be  oc- 
cupied for  such  improper  purpose. 

The  court  directed  a  verdict  for  the  plaintiff,  for  the 
reason,  as  stated  by  the  learned  justice,  that  a  verdict  for 
the  defendant  would  be  set  aside,  as  being  against  the 
clear  weight  of  the  evidence. 

I  have  carefully  read  all  the  evidence  given  on  the 
trial,  and  I  have  not  found  any  which  would  have  justi- 
fied a  verdict  for  the  defendant. 

The  only  piece  of  evidence  which  can  be  or  is  claimed 
to  have  some  tendency  towards  supporting  the  defense 
and  bringing  the  case  within  the  rule  of  law  above 
stated,  is  in  the  testimony  of  the  defendant. 

After  stating  the  character  of  the  occupancy  of  the 
basement,  and  of  giving  notice  thereof  to  the  plaintiff's 
assignor,  Wetmore,  the  defendant  testified  that  he  took 
the  keys  to  Wetmore,  and  told  him  he  abandoned  the 
premises  on  account  of  the  prostitution  in  the  basement ; 
to  which  Wetmore  replied,  "If  I  could  let  the  basement 
for  anything  else,  for  a  respectable  business,  I  would 
have  done  so  ;  but  I  had  to  take  what  I  can  get,  they  are 
so  far  up."  And  this  is  the  only  evidence  upon  which 
the  defendant  relies  as  showing  a  letting  by  Wetmore 
for  purposes  of  prostitution,  or  a  knowledge  in  him  that 
the  premises  were  to  be  used  for  such  purpose. 

To  give  the  effect  to  this  piece  of  evidence  which  the 
defendant  claims  should  be  given  to  it,  it  must  of  itself 
(for  there  is  no  other  evidence  to  support  or  corroborate 
it)  be  sufficient  to  fairly  establish  that  Wetmore,  when 
lie  let  the  premises  to  Brooks,  knew  that  Brooks  hired 
them  for,  and  intended  to  use  them  in,  the  exceptionable 
manner  complained  of.  It  is  not  enough  that  Wetmore 
afterwards  became  aware  of  the  objectionable  use  to 
which  Brooks  had  put  the  premises. 

This  declaration  of  Wetmore  was  made  some  eighteen 
months  after  the  letting  to  Brooks,  and  at  the  time  the 
defendant  was  about  to  abandon  the  premises  on  ac- 
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count  of  the  misconduct  of  Brooks  ;  and  the  defendant 
was  testifying  to  a  conversation  with  Wetmore  in  respect 
to  sucli  misconduct,  and  its  effect  upon  the  defendant's 
business. 

A  literal  construction  of  a  part  of  the  language  em- 
ployed by  Wetmore  might  possibly  be,  that  he  was 
aware  of  the  use  to  which  Brooks  designed  to  put  the 
premises.  He  said  if  he  could  let  them  for  a  respectable 
business,  "7ie  would  7tave  done  so"  But,  taking  the 
whole  declaration  together,  it  is  ent  rely  evident  that  he 
means,  that  if  he  could  then  let  the  premises  for  any- 
thing else  he  would  do  so  ;  for  he  said,  "if  I  could  let, 
&c.,"  referring  of  course  to  the  present,  and  not  to  the 
past. 

r  At  the  time  Brooks  fitted  up  the  basement,  there  was 
nothing  to  awaken  a  suspicion  that  it  was  to  be  used  for 
an  improper  purpose.  It  was  fitted  up  as  a  bar  and  res- 
taurant ;  and  neither  Wetmore  nor  the  defendant  could 
suppose  that  Brooks  intended  to  allow  the  premises  to 
be  used  for  purposes  of  prostitution.  Nor  was  there  any 
fact  or  circumstance  shown  which  was  calculated  to  ap- 
prise Wetmore,  or  from  which  it  could  be  inferred  that 
lie  knew  at  the  time  of  letting  to  Brooks  that  tliey  would 
be  used  for  an  improper  and  injurious  purpose.  There- 
fore, to  justify  a  verdict  for  the  defendant,  the  declara- 
tion- testified  to  must  be  taken  to  be  of  itself  sufficint 
evidence  of  such  knowledge  in  Wetmore.  I  am  not  wil- 
ling to  give  it  such  weight.  It  is,  in  my  judgment,  too 
loose,  and  too  uncertain  as  to  its  meaning,  to  justify, 
without  corroboration  or  support,  a  conviction  of  Wet- 
more  of  being  a  party  to  the  designs  of  Brooks. 

I  am,  therefore,  of  the  opinion  that  there  was  not  suf- 
ficient evidence  to  sustain  the  defense,  and  that  the  di- 
rection to  find  a  verdict  for  the  plaintiff  was  correct. 

The  judgment  should  be  affirmed. 

McCuNN,  J. — In  effect,  this  is  an  action  of  covenant 
for  a  quarter's  rent,  alleged  to  be  due  August  1,  1862. 
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The  defense  interposed  is,  that  by  consent  and  conniv- 
ance of  the  landlord  the  basement  of  the  house  in  ques- 
tion was  converted  into  a  place  of  prostitution,  and  that, 
by  reason  thereof,  the  appellant  (lessee)  was  obstructed 
and  defeated  in  his  business  ;  and  that,  in  consequence, 
and  before  the  rent  in  controversy,  or  any  portion  of  it, 
accrued  due,  he  abandoned  the  premises.  In  other 
words,  the  answer  sets  up  a  plea  of  eviction. 

Apart  from  any  special  covenant,  a  demise  imports, 
ex  m  termini,  a  warranty  of  peaceable  possession,  and  a 
proper  plea  of  eviction  is  always  a  sufficient  answer  to 
an  action  for  rent,  even  on  a  lease  under  seal.  The 
question  is,  was  there,  in  the  present  instance,  an  evic- 
tion, in  the  legal  sense  of  the  word  ?  Anciently,  nothing 
short  of  an  actual  expulsion  operated  an  eviction  ;  but, 
in  modern  times  the  rule  has  been  liberalized  in  favor  of 
the  tenant ;  and  now  any  intentional  and  injurious  inter- 
ference by  the  landlord  with  the  beneficial  enjoyment  of 
the  premises  will  discharge  the  tenant  from  his  obliga- 
tion for  the  rent.  The  interruption,  however,  must  be 
the  work  of  the  landlord,  and  he  is  not  responsible  for 
the  misconduct  of  third  parties. 

The  defense,  in  this  case,  turns  on  the  point,  whether 
the  landlord  be  implicated  in  the  establishment  or  con- 
tinuance of  a  bawdy-house  in  the  basement  of  the  de- 
mised premises.  If  he  is  not  instrumental  either  in  the 
creation  or  continuance  of  the  nuisance,  the  plea  of  evic- 
tion is  without  support  (Gilhooley  v.  Washington,  4  N. 
Y.  [4  Comst.\  217).  A  mere  omission  on  his  part  to 
abate  the  nuisance  has  never  been  held  an  answer  to  an 
action  for  rent  (Gilhooley  v.  Washington,  supra ;  Mor- 
timer v.  Brunner,  6  Bosw..  653 ;  Ogilvie  v.  Hull,  5 
Hill,  52). 

An  eviction,  whether  physical  or  moral,  necessarily 
implies  some  affirmative  misconduct  on  the  part  of  the 
landlord  (Cohen  v.  Dupont,  1  Sandf.,  260  ;  Cram  v.  Dres- 
ser, 2  Id.,  120) ;  and  such  is  the  doctrine  even  in  Pendle- 
ton  v.  Dyett  (8  Cow.,  727). 

Now,  in  the  present  case,  we  see  no  evidence  what- 
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ever  of  such  misconduct.  The  utmost  urged  against  the 
plaintiff's  testimony,  is  that,  informed  of  the  nuisance, 
he  neglected  to  abate  it. 

Of  evidence  of  assent  to  the  nuisance,  if  any,  there  is 
not  enough  to  raise  a  reasonable  presumption  of  the 
fact. 

Hence,  the  case  exhibits  nothing  that  should  have 
been  submitted  to  the  jury  ;  and  the  court  did  not  err  in 
directing  a  verdict  for  the  plaintiff  for  the  above  reason. 

I  concur  in  sustaining  the  judgment  below. 

Judgment  affirmed. 


MATTER   OF   LELAND. 

New  York  Superior  Court;  Special  Term,  September ,  1869. 

EXTRADITION. — FUGITIVE  FROM  OTHER  STATES. — 
HABEAS  CORPUS. 

.Before  a  magistrate  of  this  State  should  remand  a  prisoner  brought  before 
him.  on  habeas  corpus,  who  was  arrested  under  a  warrant  for  his  extra- 
dition to  another  State,  on  charges  of  an  offense  committed  there,  it 
should  satisfactorily  appear  that  a  crime  has  been  perpetrated  in  such 
other  State,  and  that  the  committing  magistrate  had  jurisdiction  of  the 
subject-matter  before  him ;  and  the  warrant  must  be  sufficient  on  its 
face. 

A  commitment  in  which  the  only  reference  to  the  crime  is  a  statement 

that  the  prisoner  is  "charged  with  forgery  on  oath  of ,"  is  not 

sufficient.  It  ought  to  state  the  facts  charged  or  found  to  constitute  the 
offense,  with  sufficient  certainty  to  enable  the  court  to  determine  what 
particular  crime  is  charged. 

An  affidavit  merely  embodying  a  hearsay  statement  that  the  prisoner  is 
charged  with  crime  in  such  other  State,  and  is  a  fugitive  from  justice, 
without  presenting  an  authenticated  copy  of  the  charge  or  indictment  in 
such  State,  is  insufficient. 

In  such  a  case,  the  court  will  not  ordinarily  remand  the  prisoner  for  deten- 
tion until  the  proper  documents  can  be  procured.* 

*  See,  also,  Matter  of  Rutter,  post,  p.  67. 
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Habeas  corpus  to  inquire  into  the  imprisonment  of 
Martin  Leland. 

McCuNN",  J. — This  matter  comes  before  me  on  a 
habeas  corpus  and  cerliorari.  Some  days  since,  a  writ 
was  granted,  directed  to  the  keeper  of  the  city  prison, 
made  returnable  before  this  court,  requiring  the  said 
keeper  to  bring  the  prisoner,  together  with  the  cause  of 
his  detention,  before  me,  at  chambers,  at  twelve  o'clock 
to-day.  The  prisoner  was  produced  by  the  jailer,  who 
said  he  held  him  by  virtue  of  the  following  commitment : 

"The  Warden  of  the  City  Prison  and  Bridewell  of 
the  City  of  New  York  will  receive  and  safely  keep  for 
examination  the  body  of  Martin  Leland,  charged  with 

forgery  on  oath  of . 

"  First  District  Police  Court,  New  York,  Sept.  4, 1869. 

"  J.  BOWLING,  Police  Justice. 
"  EUSTACE  and  FARLEY,  Officers" 

The  district-attorney  also  produced  an  affidavit  of 
one  Carlisle  K.  Willits,  who  does  not  state  where  he 
(said  Willits)  resides,  or  where  he  can  'be  found,  and 
who  says  that  Leland  came  to  No.  57  South-street,  Phil- 
adelphia, and  bought  a  city  warrant  of  the  city  of  Phil- 
adelphia, of  the  value  of  t\vo  hundred  and  thirty-three 
dollars  and  ninety -five  cents.  He  then  testifies,  on  in- 
formation and  belief,  that  two  warrants,  exact  counter- 
parts of  the  one  so  bought  by  Leland,  each  for  one  thou- 
sand dollars,  were  sold  to  brokers  in  Philadelphia,  and 
that  said  warrants  were  forged.  Now,  this  is  all  the  tes- 
timony in  the  case  \  and  upon  this  commitment  and  this 
proof  I  am  asked  to  remand  a  citizen  of  this  State,  one 
who  has  formerly  borne  an  unblemished  character,  so 
that  he  may  be  sent  to  the  State  of  Pennsylvania,  to  be 
there  tried  for  this  alleged  crime. 

Before  I  can  remand  this  prisoner,  in  order  that  he 

may  be  sent  back,  I  must  be  satisfied  of  three  things : 

First,  that  a  crime  has  been  committed  in  Pennsylvania  ; 

second,  that  the  committing  magistrate  has  jurisdiction 

N.S.— VOL..YIL—  5, 
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of  the  subject-matter  before  him  ;  and  third,  is  the  com- 
mitment, explicit  enough  on  its  face, — is  it  sufficient  to 
inform  this  court  as  to  whether  a  crime  has  been  com- 
mitted ?  I  certainly  think  it  is  not. 

The  rule  is  that  the  offense  must  be  stated  in  the 
commitment  with  reasonable  certainty,  so  that  the  court 
can  determine  whether  the  cause  of  commitment  is  suf- 
ficient in  law  or  not ;  and  such  certainty  should  appear 
in  the  commitment  as  will  enable  the  court  to  determine 
the  question.  For  if  the  commitment  be  against  law,  as, 
if  made  by  a  magistrate  who  had  no  jurisdiction,  or  for 
a  matter  for  which  by  law  a  person  cannot  be  punished, 
the  court  must  discharge.  Hence  the  certainty  of  the 
commitment  ought  to  appear  ;  and  a  commitment  is 
liable  to  the  same  objection  where  the  case  is  so 
loosely  stated  that  the  court  cannot  adjudge  whether 
there  was  a  reasonable  ground  of  commitment  or  not.  A 
•commitment  does  not  sufficiently  state  the  offense  by 
simply  designating  it  by  the  species  or  class  of  crimes  to 
which  the  committing  magistrate  may  consider  it  to  be- 
long, but  it  ought  to  state  the  facts  charged  or  found  to 
constitute  the 'offense,  with  sufficient  particularity  to  en- 
able the  court,  on  a  return  to  the  habeas  corpus,  to  de- 
termine what  particular  crime  is  charged  against  the 
prisoner. 

This  commitment  fails  to  do  this,  and  upon  this 
ground  alone  the  prisoner  should,  therefore,  be  dis- 
charged. 

The  affidavit  of  Mr.  Willits  does  not  remedy  in  any 
particular  the  defects  contained  in  the  commitment.  It 
4s  made  by  a  person  residing  in  this  city,  and  merely 
vmbodies  a  hearsay  statement  that  the  prisoner  Leland 
is  charged  with  crime  in  Pennsylvania,  and  is  a  fugitive 
from  justice.  This  document  is  merely  the  repetition  of 
*i  rumor,  and  is  fatally  defective  in  this  respect.  More- 
over, it  should  have  incorporated  an  authenticated  copy 
of  the  charge  or  indictment  against  the  prisoner  in  Phil- 
adelphia. 

To  enable  a  magistrate  to  arrest  and  examine  an  al- 
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leged  fugitive  from  justice  from  another  State,  it  must 
"be  shown  by  a  complaint  in  writing  on  oath  that  a  crime 
has  been  committed,  that  the  accused  has  been  charged 
in  that  other  State  with  the  commission  of  such  a  crime, 
and  that  he  has  fled  therefrom  and  is  found  here. 

This  affidavit  is  defective  in  all  these  particulars.  It 
does  not  show  positively  that  a  crime  has  been  commit- 
ted in  Pennsylvania.  It  does  not  show  that  any  pro- 
ceedings have  been  taken  in  law  against  him  in  that 
State,  and  only  says  that  he  is  a  fugitive  from  justice. 
It  might  be  inferred  from  the  affidavit  that  a  crime  had 
been  committed  in  Pennsylvania,  but  mere  inference  is 
not  sufficient  on  which  to  found  the  exercise  of  criminal 
jurisdiction. 

I  am  requested  by  the  district  -  attorney  to  hold 
on  to  the  person  until  the  proper  documents  come 
from  Pennsylvania,  or  until  they  are  procured  from  the 
governor  of  that  State.  This  I  cannot  do.  This  court, 
although  its  judges  possess  all  the  powers  of  committing 
magistrates,  has  always  refrained  from  doing  so,  unless 
in  very  rare  and  exceptional  cases,  and  I  do  not  deem 
this  as  falling  within  that  exceptional  rule. 

The  prisoner  must  be  discharged. 


MATTER  OF  RUTTER. 
New  YorJc  Superior  Court ;  Special  Term,  October,  1869. 

EXTRADITION. —  FUGITIVE  FROM  OTHER  STATES. — 
HABEAS  CORPUS. 

A  requisition  made  by  the  governor  of  another  State  upon  the  governor  of 
this  State  for  the  arrest  and  surrender  of  an  accused  person,  is  not  of  it- 
self sufficient  authority  for  such  arrest  and  imprisonment.  Nor  is  the 
affidavit  of  an  attorney,  communicating  information,  received  by  tele- 


68  ABBOTTS'  PRACTICE  REPORTS. 

Matter  of  Rtitter. 

graph,  that  the  accused  is  charged  in  such  other  State  with  the  commis- 
sion of  an  offense  against  its  laws.  An  authenticated  copy  of  the  charge 
or  indictment  should  be  presented. 

Where  the  person  arrested  in  such  case  is  brought  before  the  court  by  ha- 
beas corpus,  he  will  be  discharged  after  sufficient  time  has  been  allowed 
for  making  a  return  to  the  writ,  without  waiting  for  the  arrival  of  a 
proper  warrant  from  the  executive.* 


Habeas  corpus  to  inquire  into  the  imprisonment 
George  E.  Rutter. 


of 


McCuNN,  J. — The  return  to  the  writ  of  habeas 
corpus,  by  me  awarded  in  this  matter,  exhibits  that  the 
prisoner  was  arrested  and  is  detained  by  no  authority 
whatever.  The  requisition  produced  from  the  governor 
of  Tennessee  on  the  governor  of  New  York  might,  if  con- 
formable to  law,  be  made  the  basis  of  a  warrant  for  the 
arrest  and  detention  of  the  prisoner  ;  but  of  itself  and  with- 
out more,  affords  no  authority  or  justification  for  his  im- 
prisonment. So,  likewise,  the  affidavit  of  Mr.  Hyatt,  an 
attorney  in  New  York,  merely  embodies  a  hearsay  state- 
ment, communicated  by  telegraph,  that  the  prisoner  is 
charged  in  Tennessee  with  the  commission  of  an  offense 
against  the  laws  of  that  commonwealth.  Tiiis  paper, 
apart  from  being  nothing  more  than  the  repetition  of  a 
rumor,  is  fatally  defective  otherwise,  in  not  incorporating 
an  authenticated  copy  of  the  charge  or  indictment 
against  the  prisoner  in  the  State  of  Tennessee  (Matter  of 
Hey  ward,  I  Sandf.,  702;  Exp.  Smith,  3  McLean,  635; 
Exp.  Thornton,  9  Texas,  121  ;  People  v.  Wright,  2  Cai., 
213  ;  Clark's  Case,  9  Wend.,  219). 

Thus,  ns  apears  on  the  face  of  the  return,  the  prisoner 
is  held  without  any  warrant,  process,  or  other  authority 
of  law  ;  but,  on  the  contrary,  is  detained  by  mere  physi- 
cal force,  and  in  violation  of  all  the  sacred  safeguards 
of  the  liberty  of  the  citizens.  In  this  circumstance,  what 
is  my  duty  ?  The  law  of  New  York  plainly  prescribes 
it.  By  the  Habeas  corpus  Act  it  is  imposed  on  the-offi- 

*  Compare  Matter  of  Leland,  ante,  p.  G4. 
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cer  before  whom  a  writ  of  habeas  corpus  is  returned,  to 
examine  into  the  cause  of  the  prisoner's  detention,  and. 
if  it  appears  he  is  illegally  confined,  forthwith  to  dis- 
charge him  ;  not  to  remand  him,  nor  to  "bail  him,  but 
forthwith  to  discharge  him.  By  the  constitution  of  the 
United  States,  as  well  as  of  the  State  of  New  York,  "no 
person  shall  be  deprived  of  life,  liberty,  or  property  , 
without  due  process  of  law"  Nowhere  the  party  is 
held  without  any  process  ;  his  detention  is  illegal,  and  I 
have  no  discretion  but  to  discharge  him.  But  the  dis- 
trict-attorney, conceding  that  the  prisoner  is  held  with- 
out warrant  of  law,  asks  that  I  detain  him  until  a  man- 
date arrive  from  the  governor  of  New  York.  Anxious 
as  I  am  to  facilitate  the  administration  of  justice  in  a 
sister  State,  I  cannot  act  in  violation  of  my  official  obli- 
gations. The  statutes  of  New  York  make  it  my  impera- 
tive duty  to  discharge  the  prisoner  ;  and  if  I  should  de- 
tain him  a  single  moment,  I  would  not  only  contemptu- 
ously defy  the  constitution  of  the  United  States  and  of 
the  State  of  New  York,  but  would  disregard  my  official 
duty,  and  set  an  example  of  lawless  invasion  of  personal 
liberty,  which  would  justly  expose  me  to  public  ani- 
madversion and  punitive  chastisement.  Happily,  the 
people  of  New  York  do  not  live  under  the  arbitrary  sys- 
tem of  government  prevalent  in  other  countries  ;  but  in  a 
land  of  law,  where  the  rights  of  the  citizen,  and,  above 
all,  the  right  of  personal  liberty,  are  protected  from  in- 
vasion by  the  strongest  securities,  and  the  most  formida- 
ble sanctions. 

No  matter  how  humble  or  how  reprobate  the  man 
may  be,  he  is  exempt  from  arrest,  except  by  "due  pro- 
cess of  law."  Indeed,  I  am  conscious  of  having  dealt 
already  too  hardly  with  the  prisoner.  He  was  brought 
before  me  Tuesday,  and  at  the  instance  of  the  district- 
attorney,  I  remanded  him  until  Thursday,  that  the  dis- 
trict-attorney might  have  an  opportunity  of  preparing  a 
return  to  the  writ.  Probably  it  was  then  the  right  of  the 
prisoner  to  be  discharged,  nothing  being  shown  to  jus- 
tify his  detention.  Thursday  the  prisoner  was  again  be- 
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fore  me,  and  with  him  came  a  return  to  the  writ.  The 
return  was  confessedly  insufficient  to  authorize  his  im- 
prisonment ;  but,  solicitious,  it  may  be  unduly  solicitous, 
to  prevent  the  escape  of  a  possible  criminal,  I  again  ac- 
corded the  district-attorney  twenty-four  hours  within 
which  to  file  an  amended  return.  I  can  hardly  doubt 
but  my  duty  was  then  to  discharge  the  prisoner.  Con- 
sidering these  th^lgs,  and  that  he  has  already  been  im- 
prisoned a  week  without  the  least  pretense  of  justifica- 
tion, I  cannot  consent  to  detain  him  another  moment  in 
illegal  custody.  The  district-attorney  suggests  a  warrant 
from  the  executive  will  arrive  for  the  arrest  and  surren- 
der of  the  prisoner.  Very  well ;  under  that  let  him  be 
taken  and  detained,  and,  if  there  be  apprehension  of  his 
escape  meanwhile,  upon  a  proper-  affidavit,  process  for 
his  arrest  may  be  procured,  and  lie  may  be  held  for  ex- 
tradition to  Tennessee.  For  myself,  I  cannot  longer,  be 
a  party  to  his  illegal  imprisonment. 
Let  the  prisoner  be  discharged. 


POLLARD    affainst    THE    UNION    PACIFIC 
RAILROAD    COMPANY. 

Supreme  Court,  First  District;  At  Chambers,  Nov.,  1869. 
PRIVILEGE  OF  WITNESS. — SERVICE  OF  SUMMONS. 

The  mere  service  of  summons  upon  n  defendant,  without  arrest,  while  ho 
was  attending  court  as  a  party  or  witness  in  another  cause,  is  not  to  bo* 
set  aside  on  the  ground  that  he  is  privileged  from  such  service. 

A  motion  to  set  aside  the  service  of  process,  on  the  ground  that  it  was  a 
breach  of  privilege,  should  be  made  promptly. 

Motion  to  set  aside  summons,  &c. 

This  action  was  brought  by  Charles   W.    Pollard 
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against  the  Union  Pacific  Railroad  Company,  John  I. 
Blair,  and  others. 

The  defendant,  Blair,  a  resident  of  New  Jersey,  was 
served  with  summons  in  the  action,  while  lie  was  attend- 
ing a  court  of  this  State  as  a  witness  in  another  case. 
He  now  moved  to  have  the  service  set  aside  as  irregular. 

INGRAIIAM,  J.  —  The  defendant  vfcis  served  with  a 
summons,  while  attending  court  in  an  action  pending  in 
this  court,  in  which  he  was  a  party  and  a  witness  from 
another  State.  He  now  moves  to  be  discharged  from 
such  service,  and  to  have  the  same  set  aside  as  irreg- 
ular. 

There  is  no  distinction  between  the  rule  of  exemption 
from  arrest  while  attending  court,  whether  as  a  party  or 
a  witness.  In  such  a  case,  either  is  entitled  to  be  dis- 

.         V 

charged ;  if  a  citizen  or  resident  of  this  State,  on  entering 
his  appearance,  and  if  from  a  foreign  State,  absolutely 
(Arding  v.  Flower,  8  Term  {D.  &  E.\  534;  Norris  v. 
Beach,  2  Johns.,  294  ;  Bours  v.  Tuckerman,  7  Id.,  538). 
This  exemption  applies  not  only  to  his  actual  attend- 
ance, but  while  going  to  the  court  and  returning  home, 
eundo,  morando  et  redeundo,  and  applies  to  those  who 
attend  either  with  or  without  a  subpoena. 

A  defendant  who  was  a  resident  of  the  State  was  not 
privileged  from  having  process  served  on  him  if  not  ar- 
rested. When  discharged  from  arrest,  under  the  old 
system,  it  would  be  on  filing  common  bail,  and  after- 
wards on  entering  his  appearance  (Hopkins  v.  Coburn,  1 
Wend.,  392).  In  Norris  v.  Beach  (supra)  a  foreign  wit- 
ness, attending  court,  was  arrested,  and  discharged  ab- 
solutely, without  filing  common  bail,  on  entering  an  ap- 
pearance. In  Sanford  V.  Chase  (3  Cow.,  331)  it  was  held 
that  a  foreign  witness  was  entitled  to  be  absolutely  dis- 
charged. The  court  say  :  "The  privilege  of  a  witness 
should  be  absolute.  An  arrest  should  not  be  valid,  even 
for  the  purpose  of  giving  jurisdiction  to  the  court  out  of 
which  the  process  issues  ;  more  especially  where  the  wit- 
ness is  from  a  foreign  State." 
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The  privilege  of  a  witness  from  arrest  lias  been  incor- 
porated into  the  Revised  Statutes  (2  Rev.  Slat.,  402, 
marg.,  §  51),  and  requires  an  absolute  discharge  from 
arrest,  and  makes  such  arrest  a  contempt  of  court. 

In  all  these  cases,  however,  there  was  an  illegal  ar- 
rest, and  the  discharge  was  from  the  arrest,  and  not 
from  any  other  service.  No  case  has  been  cited,  nor  do 
I  know  of  any,  in  which  the  service  of  a  summons  has 
been  set  aside  on  this  ground  ;  and  since  the  Revised 
Statutes  the  privilege  from  arrest  has  been  confined  to 
witnesses  attending  court  after  being  subpoanaed  (Cole  v. 
McClellan,  4  Hill,  59). 

I  think,  also,  the  defendant  is  too  late  in  making  the 
motion,  even  if  it  were  an  arrest.  The  motion  must 
be  made  at  once.  By  a  delay  he  is  considered  as  waiv- 
ing his  privilege. 

Upon  both  grounds  I  think  the  motion  must  be  de- 
nied. 


CARROLL  against  CAUGHLIK 

NewYorJc  Common  Pleas ;  Special  Term,  Nove:riber,  1809. 

MECHANICS'   LIEN.— PARTIES. 

Under  the  Mechanics'  Lien  Law  relative  to  buildings  in  the  city  of  New 
York  (Laws  of  18G3,  S59,  ch.  500), — which  provides  that  an  owner  of 
property  against  which  liens  are  filed  may  commence  proceedings  to 
have  them  foreclosed, — an  owner  may  give  the  notice  provided  by  the 
statute,  and  if  a  lienor  served  with  such  notice  fails  to  file  a  statement  of 
his  claim  within  the  time  limited,  the  court  may,  upon  the  owner's  ap- 
plication, terminate  the  lien. 

Mechanics'  lien. 

Application  by  the  owner  of  premises  against  which 
liens  had  been  filed,  to  terminate  the  same. 
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BRADY,  J. — It  is  provided  by  section  4  of  the  act  of 
1863,  to  secure  the  payment  of  mechanics'  liens  (Laws 
oflSQS,  861),  that  "any  person  or  persons,  having  filed  a 
notice  of  lien,  may,  in  ten  days  thereafter,  institute  a 
proceeding  to  enforce  or  foreclose  the  lien,  and  any 
owner  or  other  person  interested  may  also  commence 
such  proceedings,"  &c.  "  The  proceedings  shall  be  com- . 
menced  (sections)  by  a  notice  stating  the  liens  and  times 
of  filing,  and  be  served  upon  all  persons  having  filed  no- 
tices of  lien  at  the  place  by  them  designated,  .  .  .  requiring 
them  to  appear  in  court  at  a  clay  and  hour  named,"  which 
notice  shall  be  served  ten  days  before  the  time  specified 
(except  those  acquiring  after  liens),  and  within  ten  days 
after  such  service,  each  party  shall  file  in  court,  or  with 
the  clerk,  a  brief  statement  of  his  claim  ;  and  any  party 
interested  may,  in  five  days,  state  his  objections  to  such 
claims,  &c. 

These  sections,  as  we  have  seen,  provide  that  the 
owner  may  ^initiate  the  proceeding  to  terminate  the  lien 
upon  his  property,  by  the  service  of  a  notice  upon  the 
lienors,  who  have  ten  days  after  service  thereof  to  file  in 
court  a  brief  statement  of  their  claims  ;  and  the  object  of 
the  section  is  to  restrict  the  right  of  the  lienors  to  com- 
mence an  action  within  one  year  after  the  filing  of  the 
lien,  which  they  may  do,  unless  the  owner  compel  them 
to  begin  at  an  earlier  period. 

The  latter  proposition  results  from  the  construction  to 
be  placed  upon  section  10,  which  provides  for  the  man- 
ner in  which  liens  may  be  discharged,  and  which,  by 
subdivision  3,  declares  that  it  may  be  accomplished  "by 
an  entry  of  an  order  to  discharge  the  same  by  any  judge 
of  a  court  of  record,  made  on  due  proof  that  one  year  has 
elapsed,  and  that  no  action  or  proceeding  has  been  had  on 
such  lien,  and  a  certificate  of  the  clerk  that  no  notice  of 
such  proceeding  has  been  filed  with  him."  By  section  7 
it  is  provided  that  "in  case  the  parties  notified  shall  ne. 
gleet  to  appear  and  object  or  insist  on  any  claim,  the 
court  may  lake  the  proofs  and  determine  the  equities  of 
the  parties,"  &c.  ;  and  by  section  10,  to  which  reference 
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lias  already  been  made,  it  is  provided  by  subdivision  4 
that  a  lien  may  be  discharged  "  by  a  judgment  or  docket 
of  a  judgment  exempting  such  property,  on  proof  of 
notice  of  such  judgment,  and  that  ten  days  have  elapsed, 
and  no  appeal  has  been  taken  therefrom." 

If  the  owner  can  initiate  the  proceedings,  and  cannot 
terminate  the  lien,  then  the  power  conferred  is  an  absur- 
dity, which  we  cannot  say  it  was  the  intention  of  the  leg- 
islature to  enact.  It  is  a  general  principle  that  where  a 
power  is  conferred  by  statute,  there  arises  by  implication, 
when  the  statute  is  silent  on  the'  subject,  the  necessary 
authority  to  make  it  effectual.  It  is  not  expressly  de- 
clared, by  the  act  under  consideration,  what  shall  be  the 
effect  of  a  failure  of  the  lienor  to  appear  on  the  day 
named  in  a  notice  from  the  owner,  and  to  file  a  state- 
ment of  his  claim ;  but  the  sections  to  which  reference 
has  been  made  develope  an  intention  by  the  legislature 
that  the  owner  should  possess  the  right  to  compel  a 
speedy  determination  of  the  validity  of  a  lien  filed 
against  his  property,  which  the  lienor  should  not  retard 
simply  because  he  chooses  for  any  reason  to  delay,  dur- 
ing the  greater  part  of  the  year  given  him,  to  enforce  his 
lien. 

The  reason  for  such  a  construction  of  the  statute 
is  obvious  ;  and  it  is  that  the  lien  being  an  incumbrance 
on  the  property,  affecting  its  value,  and  also  a  cloud 
upon  the  title,  it  should  not  be  permitted  to  remain,  if 
unauthorized  by  the  facts,  one  moment  beyond  the  time 
necessary  to  determine  in  a  legal  mode  its  truthfulness. 

It  is  my  opinion,  therefore,  under  sections  4,  5,  7  and 
10,  to  which  reference  has  been  made,  considered  to- 
gether in  regard  to  the  rights  of  the  owner  secured  by 
their  provisions,  that  he  may  serve  notice  on  the  lienors 
to  appear,  and  if  they  fail  to  appear  and  file  a  statement 
of  their  claims  within  the  time  prescribed,  that  the  court 
before  which  the  lienors  are  cited  to  appear  may,  on 
proof  of  service  of  the  notice,  and  the  failure  of  the  lien- 
ors as  stated,  direct  a  judgment  exempting  the  property 
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from  their  liens,  in  the  language  of  section  10,  heretofore 
cited. 

Upon  a  careful  consideration  of  this  subject,  I  am  un- 
able to  discover  any  reason  against  this  Construction  of 
the  sections  referred  to,  assuming  them,  for  the  sake  of 
the  argument,  to  be  of  extremely  doubtful  import  upon 
the  question  stated.  The  lienors  are  required,  after  per- 
sonal service  of  the  notice,  to  file  their  claims,  and  abun- 
dant time  is  given  for  1<]iat  purpose.  If  they  neglect  to 
do  what  is  required,  it  involves  no  more  serious  conse- 
quences than  the  failure  to  answer  a  summons  served,  in 
twenty  days,  and  thereby  permitting  judgment  to  be 
taken,  or  to  do  any  other  act  which  by  law  must  be  per- 
formed within  a  given  period.  It  is  also  eminently  just 
that  the  owner  who  denies  the  validity  of  a  lien  shall  not 
be  required  for  a  whole  year  to  await  the  action  of  the 
lienor,  and  keep  his  property  subject  -during  that  time 
to  the  caprice  of  the  latter.  It  is  true  that  the  owner 
may  relieve  his  property  of  the  lien  by  depositing  the 
amount  to  the  credit  of  the  lien  with  the  clerk  where  the 
lien  is  filed  (§  10) ;  but  the  owner  should  not  be  com- 
pelled to  do  that,  unless  the  statute  is  imperative  that 
he  cannot  in  any  other  mode  procure  the  discharge  of 
the  lien. 

My  views  are,  as  already  stated,  that  either  owner  or 
lienor  may  be  the  prosecuting  party,  and  that  in  either 
proceeding  a  judgment  may  be  rendered,  whether  the 
party  served  appear  or  not. 

Ordered  accordingly. 
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KEEFE  against  THE  PEOPLE. 
Court  of  Appeals ;  June   Term,   1869. 

INDICTMENT  FOR  MURDER.  —  CONVICTION  OF  SECOND 

DEGREF. 

Upon  an  indictment  containing  a  single  count  for  murder,  drawn  as  re- 
quired by  the  common  law,  a  verdict  convicting  the  accused  of  murder 
in  the  second  degree  is  legal,  and  authorizes  a  judgment  convicting  the 
accused,  and  inflicting  the  punishment  imposed  by  the  statute  for  that 
offense. 

fhe  true  construction  of  2  Rev.  Stat.,  702,  §  27, — which  allows  a  convic- 
tion of  an  inferior  degree  to  that  charged  in  the  indictment, — i.«,  that 
where  the  act  for  which  the  accused  is  indicted  is  the  same  act  for 
which  he  is  convicted,  a  conviction  of  a  lower  degree  is  proper,  although 
the  indictment  contain  averments  constituting  an  offense  of  the  highest 
degree  of  the  crime  in  question,  and  omits  to  state  the  particular  intent 
and  circumstances  characterizing  the  lower  degree  of  the  same  crime. 

In  the  absence  of  any  exceptions  to  the  evidence,  or  to  the  charge,  show- 
ing error,  the  appellate  court  will  not  presume,  in  such  a  case,  that  the 
accused  has  been  convicted  of  any  other  act  than  that  charged,  or  that 
there  was  any  material  variance,  in  respect  to  the  means  employed, 
from  those  charged  in  the  indictment. 

Writ  of  error. 

The  prisoner  was  tried  at  the  New  York  general  ses- 
sions, in  November,  1865,  upon  an  indictment  for  the 
murder  of  John  Abrahams,  in  the  city  of  New  York. 
The  indictment  was  in  the  common  law  form. 

The  jury  acquitted  the  prisoner  of  murder  in  the  first 
degree,  and  convicted  him  of  murder  in  the  second  de- 
gree, whereupon  he  was  sentenced  to  the  State  prison  for 
life. 

The  indictment,  which  was  in  the  common  law  form, 
was  as  follows : 
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"That  William  Keefe,  late  of  the  seventeenth  ward 
of  the  city  of  New  York,  in  the  county  of  New  York, 
aforesaid,  on  the  fifth  day  of  June,  in  the  year  of  our 
Lord  one  thousand  eight  hundred  and  sixty-five,  at  the 
ward,  city,  and  county  aforesaid,  with  force  and  arms 
in  and  upon  one  John  Abrahams,  in  the  peace  of  the 
people  of  the  State  then  and  there  being  willfully,  feloni- 
ously, and  of  his  malice  aforethought,  did  make  an  as- 
sault. 

"And  that  he,  the  said  William  Keefe,  with  a  cer- 
tain knife  which  he  the  said  William  Keefe  in  his  right 
himcl  then  and  there  had  and  held,  the  said  John  Abra- 
hams in  and  upon  the  abdomen  of  him  the  said  John 
Abrahams,  then  and  there  willfully,  feloniously,  and  of 
his  malice  aforethought,  dil  strike,  stab,  and  cut,  giving 
nnto  the  said  John  Abrahams  then  and  there  with  the 
knife  aforesaid,  in  and  upon  the  abdomen  of  him,  the 
said  John  Abrahams,  one  mortal  wound,  of  the  breadth 
of  one  inch,  and  of  the  depth  of  two  inches,  of  which 
said  mortal  wound  the  said  John  Abrahams  at  the 
ward,  city,  and  county  aforesaid,  from  the  said  fifth  day 
of  June  in  the  year  aforesaid,  until  the  sixth  day  of 
June  in  the  same  year  aforesaid,  did  languish,  and  lan- 
guishing did  live,  and  on  which  sixth  day  of  June,  in 
the  year  aforesaid,  the  said  John  Abrahams  at  the 
ward,  city,  and  county  aforesaid,  of  the  said  mortal 
wound  did  die. 

"And  so  the  jurors  aforesaid,  upon  their  oath  afore- 
said, do  say  that  he  the  said  William  Keefe,  the  said 
John  Abrahams  in  the  manner  and  form,  and  by  the 
means  aforesaid,  at  the  ward,  city,  and  county  afore- 
said, on  the  day  and  year  aforesaid,  willfully,  feloni- 
ously, and  of  his  malice  aforethought,  did  kill  and  mur- 
der against  the  form  of  the  statute  in  such  case  made 
and  provided,  and  against  the  peace  of  the  people  of  the 
State  of  New  York,  and  their  dignity." 

The  prisoner  pleaded  not  guilty,  and  after  trial  the 
jury  found  as  their  verdict,  "that  the  said  William 
Keefe  is  not  guilty  of  murder  in  the  first  degree,  but 
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guilty  of  murder  in  the  second  degree  above  charged  in 
the  form  aforesaid,  as  by  the  indictment  aforesaid,  is 
above  alleged  against  him." 

Thereupon  the  court  sentenced  the  prisoner  to  the 
State  prison  and  hard  labor,  for  life. 

The  supreme  court  having  affirmed  the  judgment  up- 
on a  writ  of  error,  the  cause  was  now  brought  before  the 
court  of  appeals,  by  a  writ  of  error  addressed  to  the  su- 
preme court 

William  F.  Kintzinfj,  for  th~eT~plaintiff  in  error. — I. 
The  jury  erred  in  convicting  the  plaintiff  in  error  of 
murder  in  the  second  degree,  under  the  indictment,  and 
the  judgment  must  be  set  aside,  because  the  indictment 
did  not  set  forth  that,  at  the  time  of  the  commission  of 
the  homicide,  the  prisoner  was  engaged  in  the  commis- 
sion of  a  felony,  which  is  the  statutory  definition  of  the 
crime  of  murder  in  the  second  degree  (Fitzgerrold  v.  Peo- 
ple, 37  N.  Y.,  413  ;  2  JKeo.  Stat.,  Edm.  ed.,  G77,  §  5  ; 
Dedieu  v.  People,  22  N.  Y.,  180). 

II.  The  judgment  should  be  reversed,  and  the  plain- 
tiff in  error  discharged  from  further  imprisonment,  on 
the  ground  that  he  has  been  once  in  jeopardy'under  the 
indictment,  and  cannot  be  subjected  to  another  trial 
(Shepherd  v.  People,  25  N.  Y.,  406  ;  Fitzgerrold  v.  Peo- 
ple, 37  Id.,  413,  685  ;  S.  C.,  4  Abb.  Pr.  N..S.,  68). 

Samuel  B.  Garuin,  district-attorney  ; — Cited  Mason  v. 
People,  26  N.  Y.,  202  ;  People  v.  Tredway,  3  Barb., 
470  ;  People  v.  Taylor,  3  Den.,  91 ;  Fitzgerrold  v.  People, 
and  Shepherd  v.  People,  supra. 

GROVEB,  J. — The  question  arising  upon  the  record  in 
this  case  is,  whether  a  verdict  convicting  the  accused  of 
murder  in  the  second  degree,  upon  an  indictment  con- 
taining a  single  count  for  murder,  drawn  as  required  by 
the  common  law,  is  legal,  and  whether  such  verdict  au- 
thorizes a  judgment  convicting  the  accused,  and  inflict- 
ing the  punishment  imposed  by  statute  for  that  offense. 
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In  Fitzgerrold  v.  People  (37  N.  Y.,  413)  it  was  held 
by  this  court  that  such  an  indictment  was  sufficient  to 
warrant  a  judgment  convicting  the  accused  of  the  crime 
of  murder  in  the  iirst  degree,  under  the  statute  of  1862 
(Laics  of  1862,  369).  In  the  same  case  it  was  further 
held  that  murder  in  the  second  degree  under  that  statute 
consisted  in  the  killing  of  a  human  being  without  a  de- 
sign to  effect  death,  by  a  person  engaged  in  the  commis- 
sion of  a  felony,  other  than  that  of  arson  in  the  Iirst  de- 
gree. 

It  is  insisted  by  the  counsel  for  the  plaintiff  in  error 
that  the  accused  cannot  be  convicted  of  murder  in  the 
second  degree,  unless  the  indictment  charges  that  the 
death  was  effected  while  the  accused  was  engaged  in  the 
commission  of  a  felony  as  specified  in  the  statute,  and 
that  the  absence  of  such  an  averment  in  the  present  in- 
dictment is  fatal  to  the  judgment. 

The  counsel  relies  upon  the  case  of  Dedieu  #.  People 
(22  N.  Y.,  178)  as  sustaining  this  position.  In  that  case 
it  was  held  that  the  accused,  upon  an  indictment  for  ar- 
son in  the  first  degree,  charging  him  with  having  in  the 
night  time  feloniously,  &c.,  set  fire  to  the  dwelling  house 
of  another,  there  being  at  the  time  some  human  being 
therein,  was  improperly  convicted  of  arson  in  the  third 
degree,  upon  proof  of  his  feloniously  having  set  fire  to 
goods  contained  in  such  house  with  intent  to  defraud  an 
insurance  company  which  had  issued  a  policy  upon 
such  goods,  the  building  not  having  been  at  all  ignited. 

In  that  case  the  question  arose  upon  exceptions  taken 
by  the  defendant  to  the  evidence,  and  also  to  the  charge. 
The  case  was  decided  correctly.  The  act  constituting 
the  crime  of  which  the  defendant  was  convicted  was  not 
the  same  act  for  which  he  was  indicted,  nor  was  the  in- 
tent charged  the  same.  He  was  indicted  for  having  set 
fire  to  a  dwelling  house  with  intent  to  burn  the  same. 
He  had  not  set  fire  to  the  house  at  all.  The  proof  was 
that  he  had  set  fire  to  certain  goods  contained  in  the 
house,  with  intent  to  destroy  such  goods,  to  defraud  the 
insurance  company.  The  act  arid  the  intent,  so  far  from 
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being  indentical,  were  plainly  separate  and  distinct,  and 
upon  this  ground  the  case  was  decided.  Had  there 
been  no  bill  of  exceptions  in  the  case,  and  had  the  rec- 
ord merely  shown  that  the  jury  had  rendered  a  verdict 
against  the  defendant,  convicting  him  of  arson  in  the 
third  degree,  upon  which  judgment  had  been  rendered, 
the  case  would  have  been  analogous  to  the  present.  It 
would  not  then  have  appeared  that  the  defendant  had 
been  convicted  upon  proof  of  an  act  different  from  that 
for  which  he  had  indicted. 

It  was  sought  by  the  counsel  for  the  people  to  sustain 
the  conviction  in  Dedieu  v.  People,  upon  the  statute  (2 
Rev.  Slat.,  702,  §  27). 

That  section  provides  that  "upon  an  indictment  for 
any  offense  consisting  of  different  degrees,  as  prescribed 
in  this  chapter,  the  jury  may  find  the  accused  not  guilty 
of  the  offense  in  the  degree  charged  in  the  indictment, 
and  may  find  such  accused  person  guilty  of  any  degree 
of  such  offense,  inferior  to  that  charged  in  the  indictment, 
or  of  an  attempt  to  commit  such  offense." 

The  court  held  that  the  statute  did  not  apply  to  the 
facts  of  that  case,  for  the  reasons  above  stated.  In  ad- 
dition to  such  reasons,  others  were  assigned,  in  some  of 
which,  to  their  full  extent,  I  cannot  concur,  as  I  think 
their  application  would  render  the  statute  practically 
nugatory.  As  an  illustration,  it  is  said  in  substance 
that  the  statute  applies  to  eases  only  where  the  indict- 
ment for  the  higher  offense  includes  all  the  averments 
necessary  to  constitute  the  lesser,  with  the  addition  thereto 
of  certain  facts  essential  to  the  higher,  and  the  latter  are 
unproved, — then  only  that  the  defendant  may  by  virtue 
of  the  statute  be  lightly  convicted  of  the  lesser  offense. 
If  this  is  the  only  effect  of  the  statute,  it  is  merely  decla- 
ratory of  the  common  law,  as  is  shown  in  the  opinion  in 
the  case  itself,  in  regard  to  a  conviction  for  a  murder  up- 
on an  indictment  for  petit  treason.  The  language  of  the 
statute  clearly  admits  of  a  more  extended  application, 
and  I  apprehend  that  such  was  the  intention  in  its  en- 
actment. Various  criminal  acts  were  made,  by  the 
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chapter  in  question,  offenses  of  the  same  general  name, 
but  differing  in  degree  and  in  the  punishment  to  "be  in.-- 
flicted,  by  the  circumstances  under  and  the  intent  with 
which  they  were  committed,  such  as  forgery,  arson, 
burglary,  &c.  I  think  the  true  construction  of  the  stat- 
ute is,  that  where  the  act  for  which  the  accused  is  in- 
dicted is  the  same  act  for  which  he  is  convicted,  the  con- 
viction of  a  lower  degree  is  proper,  although  the  indict- 
ment contains  averments  constituting  the  offense  of  the 
highest  degree  of  the  species  of  crime,  and  omits  to  state 
the  particular  intent  and  circumstances  characterizing  a 
lower  degree  of  the  same  crime. 

If  this  be  the  true  construction,  it  follows  that  under 
an  indictment  for  murder  in  the  first  degree  the  accused 
may  be  convicted  of  any  degree  of  murder  or  man- 
slaughter for  the  unlawful  killing  of  the  identical  person 
charged,  by  the  identical  means  charged  in  the  indict- 
ment. This  would  not  include  a  case  where  the  person 
killed  was  not  the  same  as  charged  in  the  indictment, 
nor  where  the  means  of  effecting  the  death  were  materi- 
ally variant  from  those  the  indictment  charges. 

Under  this  construction,  where  the  indictment  charges 
the  murder  in  the  first  degree,  the  accused  could  not  be 
convicted  of  manslaughter  in  the  third  degree,  by  prov- 
ing that  the  death  had  been  effected  by  a  mischievous 
animal,   of  which  the  defendant  was  owner,  and  which 
he  had  willfully  suffered  to  go  at  large,  &c.,  for  the  rea- 
son that  the  criminal  act  charged  would  be  different 
Irom  that  offered  in  evidence  ;  but  this  point  could  only 
be  presented  for  review  upon  exceptions  taken  to  the  ev- 
idence or  to  the  charge  to  the  jury.     Then  upon  an  in- 
dictment for  murder  in  the  first  degree,  a  judgment  con- 
victing the   defendant    of    manslaughter  in  the   third 
degree  must  be  sustained,  in  the  absence  of  any  excep- 
tion showing  that  evidence  had  been  erroneously  admit- 
ted, or  some  error  committed  in  the  charge.     In  the  ab- 
sence of  any  such  exception  the  record  would  fail  to 
show  that  the  accused  had  been  convicted  of  any  other 
act  than  that  charged,  or  that  there  was  any  material 
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variance  in  the  means  employed  from  those  charged  in  the 
indictment,  but  would  show  that  the  intent  of  the  ac- 
cused in  effecting  the  death,  and  the  attendant  circum- 
stances, were  different  from  those  charged,  which  differ- 
ence constituted  the  offense  of  manslaughter  in  the  third 
degree,  instead  of  murder  in  the  first  degree. 

In  the  present  case  the  record  shows  that  the  person 
killed,  and  the  means  of  effecting  the  death  of  which  the 
defendant  was  convicted,  were  identical  with  the  charge 
contained  in  the  indictment ;  but  that  the  killing  was 
without  a  design  to  effect  death,  and  therefore  not  mur- 
der in  the  first  degree,  but  was  done  while  the  defen- 
dant was  engaged  in  the  commission  of  a  felony  other 
than  arson  in  the  first  degree,  and,  therefore,  under  the 
statute  of  1862,  murder  in  the  second  degree. 

It  is  a  general  rule  in  criminal  pleading  that  when 
the  act  done  is  criminal  only  when  done  under  a  partic- 
ular state  of  facts  or  circumstances,  the  existence  of  such 
facts  and  circumstances  must  be  averred  in  the  indict- 
ment. But  the  section  of  the  statute  under  consideration 
has,  in  effect,  provided  that  when  the  indictment  is  for  a 
crime  consisting  of  different  degrees,  depending  upon 
the  intention  of  the  accused,  and  the  circumstances  un- 
der which  the  act  was  committed,  and  the  indictment 
charges  such  act  to  have  been  committed  with  the  intent 
and  under  the  circumstances  constituting  the  highest  de- 
gree of  the  crime,  the  defendant  may  be  convicted  of 
any  lower  degree  ;  and,  consequently,  when  there  is  a 
failure  of  proof  of  any  fact  essential  to  a  conviction  of  the 
higher  degree,  proof  may  be  given  of  facts  constituting  a 
lower  degree  of  the  same  crime,  although  the  latter  facts 
are  not  charged  in  the  indictment ;  and  the  defendant 
may,  upon  such  proof,  be  rightly  convicted  of  the  lower 
degree. 

In  the  present  case  the  presumption  from  the  record 
is,  that  the  prosecution  proved  the  killing  of  John  Abra- 
hams by  the  accused,  by  the  means  charged  in  the  in- 
dictment, but  failed  to  prove  that  the  act  was  done  with 
a  premeditated  design  to  effect  his  death,  but  proved 
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that  it  was  done  while  the  accused  was  engaged  in  the 
perpetration  of  a  felony.  He  was,  therefore,  rightly  con- 
victed, if  the  evidence  of  the  latter  fact  was  admissible 
under  the  indictment. 

We  have  seen  that  the  statute  authorizing  a  convic- 
tion of  a  lower  degree  of  the  same  crime,  upon  an  indict- 
ment for  a  higher  degree,  makes  the  evidence  authoriz- 
ing such  conviction  competent,  otherwise  the  statute 
would  "be  inoperative.  I  the  more  readily  accept  this 
construction,  as  I  cannot  see  that  the  accused  can  "be 
prejudiced  thereby.  He  is  informed  by  the  indictment 
of  the  particular  crime  charged,  and  of  the  means  used 
in  its  perpetration,  and  that  it  was  committed  with  the 
intent,  and  under  the  circumstances,  constituting  the 
highest  degree  of  that  crime.  He,  therefore,  comes  to 
his  trial,  prepared  to  show,  if  he  can,  not  only  that  he  is 
not  guilty  of  the  particular  degree  charged,  as  well  as 
that  he  is  not  guilty  of  any  lower  degree  of  the  same 
crime.  If  acquitted  upon  the  indictment,  or  convicted 
in  any  lower  degree  than  that  charged,  he  will  find  no 
obstacle  in  pleading  his  acquittal  or  conviction  in  bar 
to  any  subsequent  indictment  for  the  same  crime.  It  ex- 
poses him  to  no  danger  of  a  conviction  of  the  crime  in 
any  degree  not  warranted  by  the  evidence.  This  he  may 
readily  guard  against  by  calling  attention  to  it  in  the 
charge  to  the  jury  ;  and  in  case  any  error  is  committed 
by  the  judge  in  this  respect,  he  can  correct  such  error, 
upon  review,  by  taking  the  proper  exceptions. 

My  conclusion  is  that  the  judgment  should  be  af- 
firmed. 

All  the  judges  concurred. 
Judgment  affirmed. 
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MATTER  OF  FAREZ. 

Circuit  Court  of  the  United  States,  Southern  District  of 
New  York ;  November,  1869. 

EXTRADITION. — EXECUTIVE  AUTHORITY  FOR  ARREST. — 
HABEAS  CORPUS. — ARREST  AFTER  HABEAS  COR- 
PUS. —  COMPLAINT   FOR   COMMITMENT 
UNDER  EXTRADITION  TREATIES. 

A  warrant  issued  by  a  United  States  commissioner  for  an  arrest,  upon  a 
demand  under  the  treaty  between  the  United  States  and  the  Swiss  Con- 
federation for  the  extradition  of  criminals,  must  on  its  face  show  that 
the  commissioner  who  issued  it  is,  within  the  meaning  of  the  act  of 
August  12,  1848,  a  commissioner  authorized  to  issue  such  warrant  by  a 
court  of  the  United  States. 

It  is  a  general  rule,  applied  in  the  United  States  courts  in  the  second  cir- 
cuit, that  the  judiciary  possess  no  jurisdiction  to  entertain  proceedings 
under  any  treaty  or  convention  between  the  United  States  and  a  foreign 
government,  for  the  apprehension  and  committal  of  any  alleged  fugitive 
from  justice,  whose  extradition  is  demanded  by  such  foreign  government, 
without  a  previous  requisition  having  been  made,  under  the  authority 
of  the  foreign  government,  upon  the  government  of  the  United  States, 
and  the  authority  of  the  latter  government  obtained  to  apprehend  such 
fugitive. 

A  complaint  made  to  a  commissioner  of  the  United  States,  upon  which  a 
warrant  of  arrest  under  an  extradition  treaty  is  asked,  should  show  that 
the  requisition  has  been  made  upon  the  government  of  the  United 
States,  under  the  authority  of  the  foreign  government,  and  the  authority 
of  the  government  of  the  United  States  obtained  for  the  arrest. 

These  facts  should  also  be  set  forth  on  the  face  of  the  warrant ;  and  a  war- 
rant which  does  not  contain  such  allegations  is  not  valid. 

A  mandate  issued  under  the  hand  of  the  Secretary  of  State,  and  the  seal  of 
the  Department  of  State,  is  issued  by  the  executive  department  of  the 
government,  within  the  meaning  of  the  treaties.  It  is  not  necessary 
that  it  be  under  the  hand  of  the  President,  and  the  great  seal  of  the 
United  States. 

After  a  writ  of  habeas  corpus  has  been  served  on  a  marshal,  requiring  him 
to  produce  in  court  the  body  of  a  prisoner  arrested  by  him  under  an  ex- 
tradition warrant,  the  prisoner  must  bo  considered  as  being  in  the  cus- 
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tody  of  the  court  during  the  pendency  of  the  writ;  and  the  marshal 
cannot  meanwhile  arrest  him  upon  any  warrant  not  in  his  hands  at  the 
time  the  writ  was  served  upon  him. 

The  prisoner,  in  such  ease,  is  entitled  to  have  the  question  determined,  as  to 
the  lawfulness  of  his  imprisonment  and  detention  by  virtue  of  the  pro- 
cess on  which  he  was  claimed  to  be  held  at  the  time  the  writ  of  habeas 
corpus  was  served  upon  the  marshal. 

In  a  complaint  to  obtain  an  arrest  under  an  extradition  treaty,  it  is  not 
enough  merely  to  charge  the  party  with  the  crime  named  in  the  treaty, 
without  any  specification  of  the  time  or  place,  or  the  features  of  the 
crime.  Thus,  a  complaint  merely  alleging  that  the  prisoner,  in  the  year 
I860,  or  after  November  25,  1850,  with  the  intent  to  obtain  gain  for 
himself,  and  to  cheat  and  defraud  the  Swiss  Confederation,  and  some 
person  unknown,  committed,  within  the  jurisdiction  of  the  Swiss  Con- 
federation, the  crimes  of  forger}',  the  emission  of  forged  commercial 
paper,  and  the  utterance  thereof,  to  the  amount  of  30,000  francs  or 
thereabouts, — is  insufficient.  It  cannot  have  been  intended,  by  the 
treaty-making  power,  that  the  alleged  fugitive  should  be  arrested  upon  a 
complaint  which  is  less  specific  than  would  be  required  upon  an  arrest 
in  the  United  States. 

The  provision  of  the  convention  with  the  Swiss  Confederation  (11  Stat.  atL., 
593,  Art.  XIV.)  that  the  delivery  up  shall  only  be  made  when  the  offense 
shall  be  so  established  as  to  justify  apprehension  and  commitment  for 
trial  if  the  crime  had  been  committed  in  the  country  where  the  person 
so  accused  shall  be  found,  intends  to  say,  not  only  that  the  person  ar- 
rested in  the  United  States  shall  not  be  delivered  up  except  on  such 
evidence  as  would  authorize  his  commitment  for  trial  in  the  United 
States,  if  the  crime  charged  had  been'  committed  in  the  United  States, 
but  also  that  he  shall  not  be  apprehended  or  arrested  except  on  such 
prima  fade  evidence  as  would  justify  apprehension  and  arrest,  if  the 
crime  charged  had  been  committed  in  the  United  States. 
A  complaint  in  such  case,  for  arrest  on  a  charge  of  forgery,  must  specify 
.  the  time  and  place  of  the  commission  of  the  alleged  offenses,  and  the 
character  of  the  forgeries,  or  of  the  instrument  or  documents  in  respect 
of  which  the  forgeries  were  committed. 

Habeas  corpus. 

This  was  an  application  on  Jidbeas  corpus  for  the  dis- 
charge of  the  petitioner,  Francois  Farez,   who  was  held 
"by  the  marshal,  tinder  a  warrant  issued  under  the  extra- 
dition treaty  between  the  United  States  and  Switzerland 
on  a  charge  of  forgery  committed  in  Switzerland. 
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The  provisions  of  the  treaty  with  Switzerland  relied 
on  are  as  follows  : 

"  The  United  States  of  America  and  the  Swiss  Con- 
federation, on  requisitions  made  in  their  name  through 
the  medium  of  their  respective  diplomatic  or  consular 
agents,  shall  deliver  up  to  justice  persons  wrho,  being 
charged  with  the  crimes  enumerated  in  the  following  ar- 
ticle, committed  within  the  jurisdiction  of  the  requiring 
party,  shall  seek  asylum  or  shall  be  found  within  the 
territories  of  the  other  :  Provided,  that  this  shall  be  done 
only  when  the  fact  of  the  commission  of  the  crime  shall 
be  so  established  as  to  justify  their  apprehension  and 
commitment  for  trial  if  the  crime  had  been  committed  in 
the  country  where  the  persons  so  accused  shall  be  found." 
Convention  between  United  States  and  Swiss  Confedera- 
tion, 11  U.  S.  Stat.  at  L.,  593,  Art.  XIII. 

"Persons  shall  be  delivered  up,  according  to  the 
provisions  of  this  convention,  who  shall  be  charged  with 
any  of  the  following  crimes,  to  wit : 

"Murder  (including  assassination,  parricide,  infanti- 
cide, and  poisoning) ;  attempt  to  commit  murder  ;  rape  ; 
forgery,  or  the  emission  of  forged  papers  ;  arson  ;  rob- 
bery with  violence,  intimidation,  or  forcible  entry  of  an 
inhabited  house  ;  piracy ;  embezzlement  by  public  offi- 
cers, or  by  persons  hired  or  salaried  to  the  detriment  of 
their  employers,  when  these  crimes  are  subject  to  infa- 
mous punishment."  Id.,  Art.  XIV. 

"  On  the  part  of  the  United  States  the  surrender  shall 
be  made  only  by  the  authority  of  the  Executive  thereof ; 
and  on  the  part  of  the  Swiss  Confederation  by  that  of  the 
Federal  Council."  Id.,  p.  594,  Art.  XV. 

The  writ  of  habeas  corpus  was  issued  on  November 
6,  1869,  directed  to  the  United  States  marshal,  directing 
him  to  bring  up  the  body  of  the  petitioner,  that  the 
court  might  inquire  into  the  causes  of  his  imprisonment. 

The  marshal  made  a  return  to  the  writ  that  he  held 
Farez  under  two  warrants  issued  by  Charles  W.  Newton, 
United  States  commissioner,  which  he  attached  to  his  re- 
turn. The  first  of  them  was  dated  October  8,  18C9,  and 
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was  issued  in  the  name  of  the  President.  It  described 
the  commissioner  as  "  a  commissioner  appointed  by  the 
circuit  court  of  the  United  States  for  the  Southern  Dis- 
trict of  New  York,  being  a  magistrate."  It  recited  that 
in  accordance  with  the  convention  between  the  United 
States  and  Switzerland,  complaint  had  been  made  under 
oath  by  the  Swiss  consul  at  New  York,  and  by  him  pre- 
sented to  the  commissioner,  charging  Farez  with  having, 
in  the  year  1869,  committed  within  the  limits  of  the 
Swiss  Confederation  the  crimes  of  forgery,  the  emission 
of  forged  papers,  and  the  utterance  thereof. 

The  second  warrant  was  also  issued  in  the  name  of 
the  President.  It  recited  that  on  the  application  of  the 
consul  -  general  of  Switzerland  the  government  of  the 
United  States  did,  on  the  twenty-eighth  of  October,  1869, 
issue  under  the  hand  of  the  Secretary  of  State,  and  the 
seal  of  the  Department  of  State,  a  mandate  to  the  proper 
officers,  authorizing  them  to  take  the  necessary  proceed- 
ings under  the  extradition  acts,  to  arrest  and  examine 
Farez. 

The  petitioner  traversed  the  return,  averring  that  the 
service  of  the  second  warrant  was  made  while  the  peti- 
tioner was  in  custody  under  the  habeas  corpus,  and  was 
therefore  void.  He  claimed  that  the  second  warrant  was 
void  because  it  was  based  on  a  pretended  warrant  is- 
sued by  one  Brossard,  which  was  insufficient  to  make 
out  any  case  against  Farez.  The  traverse  was  replied 
to,  and  evidence  was  given.  It  showed  Farez  was  ar- 
rested on  the  first  warrant  on  October  18,  1869,  and  that 
the  proceedings  on  it  were  adjourned  from  time  to  time, 
and  that  no  proceedings  had  been  taken  under  the  sec- 
ond warrant  except  to  arrest  Farez  under  it,  which  was 
done  after  the  habeas  corpus  was  served. 

The  warrant  of  arrest  referred  to  in  the  traverse  and 
the  reply,  as  issued  by  one  Brossard,  was  put  in  evi- 
dence. It  was  in  French,  and  purported  to  have  been 
issued  by  Justin  Brossard,  president  of  the  Tribunal  of 
the  district  of  Franches  Montagnes,  Examining  Magis- 
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trate,  on  October  3,  1869.  It  was  headed  "order  of  ar- 
rest and  demand  of  extradition."  It  ordered  and  re- 
quired all  public  officers  to  arrest  and  take  to  some 
prison  in  said  district  Francois  Farez,  gargotier  and  hotel 
keeper,  residing  at  Bois,  whence  he  late  clandestinely 
departed,  taking  with  him  securities  to  a  considerable 
amount,  and  then  started  for  America,  with  the  intention 
of  going  to  New  York  by  the  vessel  Atalanta,  from 
Havre,  on  September  28,  1869.  It  then  averred  that  the 
said  Farez  was  accused  of  fraudulent  bankruptcy,  "  et 
de  plusieurs  faux  en  ecriture  de  commerce"  and  had 
been  declared  bankrupt  by  decree  of  the  Tribunal  of 
Commerce  of  October  1, 1869.  It  then  said  :  "  By  virtue 
of  the  treaty  of  extradition  between  Switzerland  and  the 
United  States  of  America,  dated  November  25,  1850,  and 
January  7,  1856,  we  request  the  competent  authorities 
to  take  the  most  urgent  steps  to  arrest  the  accused 
Farez,  who  is  accompanied  by  his  wife  and  two  children, 
before  he  sets  foot  on  American  territory,  and  after  his 
arrest  to  safely  keep  all  the  securities  which  shall  have 
been  found  in  his  possession,  or  in  the  possession  of  any 
one  accompanying  him.  It  is  of  great  importance  in  the 
interest  of  public  policy  to  have  the  accused  brought  be- 
fore the  undersigned  judge,  a  great  number  of  creditors 
claiming  his  immediate  extradition." 

Considerable  testimony  was  given  before  the  court  as 
to  the  meaning  of  the  French  words  "faux  en  ecrilure 
de  commerce."  The  counsel  for  the  Swiss  consul  con- 
tended that  the  words  meant  forgery  of  commercial 
writings,  including  bills  of  exchange,  promissory  notes, 
bills  of  lading  and  other  written  commercial  instru- 
ments, as  well  as  entries  in  books  of  account  in  which 
records  of  commercial  transactions  are  kept.  The  coun- 
sel for  Farez  contended  that  the  words  "faux  en  ecri- 
lure de  commerce  "  mean  only  falsifications  of  commer- 
cial writings, — that  is,  falsifications  of  entries  in  books 
in  which  records  of  commercial  transactions  are  kept ; 
and  that  a  forgery  of  a  bill  of  exchange,  or  a  promis- 
sory note,  or  other  written  commercial  instrument,  is  not 
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a  '''•faux  en  ecriture  de  commerce,"  but  comes  under  the 
head  in  the  Code  Napoleon,  which  is  the  Swiss  law,  of 
"faux  en  ecriture  privee." 

The  complaint  on  which  the  second  warrant  was  is- 
sued by  the  commissioner  was  also  put  in  evidence.  It 
was  made  by  Mr.  De  Luze,  consul  of  the  Swiss  Confedera- 
tion at  New  York,  and  stated  that  Farez  was  charged 
with  having  in  the  course  of  the  year  1869,  or  heretofore, 
and  after  the  date  of  the  said  convention,  committed 
within  the  jurisdiction  of  the  Swiss  Confederation,  •"  the 
crimes  of  forgery,  the  emission  of  forged  commercial 
papers,  and  the  utterance  thereof,  to  the  amount  of 
thirty  thousand  francs,  or  thereabouts."  It  also  stated 
that  the  complainant,  as  such  consul,  charges  Farez  with 
having  committed  within  the  jurisdiction  of  the  Swiss 
Confederation  those  crimes  to  that  amount ;  that  those 
crimes,  and  each  and  every  one  of  them,  are  contrary  to 
the  laws  of  the  Swiss  Confederation,  and  by  such  laws 
subject  to  infamous  punishment,  and  punishment  by 
imprisonment  in  the  State  prison,  and  are  enumerated 
and  provided  for  in  the  said  convention  ;  that  a  warrant 
of  arrest  against  the  said  Farez,  on  account  of  the  said 
crimes,  has  been  issued  by  the  proper  and  competent 
judicial  authority  for  the  purpose  in  the  jurisdiction  of  the 
Swiss  Confederation,  and  that  said  Farez  has,  since  the 
commission  of  the  said  crimes,  fled  from  the  Swiss  Con- 
federation to  the  United  States,  and  is  within,  and  is  to 
be  found  within,  the  territories  or  limits  of  the  United 
States. 

It  then  set  forth  the  application  made  to  the  govern- 
ment of  the  United  States  by  the  political  agent  and 
consul-general  of  the  Swiss  Confederation,  for  the  arrest 
of  Farez,  and  the  issuing,  by  the  government  of  the 
United  States,  on  October  28,  1869,  of  the  mandate  be- 
fore referred  to.  It  then  stated  that  the  complainant,  as 
such  consul,  now  applied  for  the  extradition  of  the  said 
Farez,  in  pursuance  of  the  said  convention,  and  asked 
that  a  warrant  issue  for  his  apprehension  according  to 
the  convention  between  the  United  States  and  Switzer- 
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land,  and  the  acts  of  Congress  in  relation  thereto  (11  U. 
8.  Stat.  at  L.,  593,  Arts.  XIII.,  XIV.,  and  XV.  ;  9 
Id.,  302). 

H.  I>.  Lapaugh.  for  the  Swiss  consul. 
F.  R.  Coudert,  for  the  petitioner. 

BLATCHFORD,  J. — The  first  warrant  issued  against 
Farez  is,  in  my  judgment,  void,  because  it  does  not  show 
on  its  face  that  the  commissioner  issuing  it  is  authorized 
by  a  court  of  the  United  States  to  issue  such  warrant. 
The  proceeding  is  a  special  proceeding  instituted  under 
the  convention  and  the  act  of  August  12,  1848  ;  and  the 
fact  that  the  commissioner  who  issues  the  warrant  is, 
within  the  said  act,  a  commissioner  authorized  so  to  do 
by  a  court  of  the  United  States,  is  a  jurisdictional  fact, 
and  should  be  set  forth  on  the  face  of  the  warrant. 

It  is  the  law  of  this  circuit  that  the  judiciary  possess 
no  jurisdiction  to  entertain  proceedings  under  any 
treaty  or  convention  between  the  United  States  and  a 
foreign  government,  for  the  apprehension  and  commit- 
tal of  any  alleged  fugitive  from  justice,  whose  extradi- 
tion is  demanded  by  such  foreign  government,  without  a 
previous  requisition  having  been  made,  under  the  au- 
thority of  the  foreign  government,  upon  the  government 
of  the  United  States,  and  the  authority  of  the  latter  gov- 
ernment obtained  to  apprehend  such  fugitive  (Exp. 
Kaine,  3  Blatchf.,  1 ;  Matter  of  Heinrich,  5  Id.,  414,  425). 
In  the  latter  case  it  is  said  :  "It  would  seem  indispensa- 
ble that  a  demand  for  the  arrest  of  the  fugitive  should 
be  first  made  by  the  executive  authorities  of  the  govern- 
ment, and  a  mandate  of  the  President  be  obtained,  be- 
fore the  judiciary  is  called  upon  to  act," 

As  the  proceeding  is  a  special  proceeding,  I  think  it 
is  necessary,  not  only  that  the  complaint  made  to  the 
commissioner,  upon  which  the  warrant  is  asked,  should 
show  that  such  requisition  has  been  made  upon  the 
government  of  the  United  States,  and  such  authority  ob- 
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tallied  from  it,  but  that  those  facts  should  also  "be  set 
forth  on  the  face  of  the  warrant. 

As  the  first  warrant  contains  no  such  allegation,  it  is 
not  valid. 

The  mandate  recited  in  the  second  warrant  and  in 
the  complaint  upon  which  the  second  warrant  issued,  as 
the  authority  from  the  government  of  the  United  States 
for  the  arrest  of  Farez,  upon  the  application  therefor, 
made  to  it  by  the  Swiss  Confederation,  is  a  sufficient 
mandate.  The  objection  taken  is,  that  the  mandate  is 
stated,  in  the  complaint  and  the  warrant,  to  have  been 
issued  by  the  government  of  the  United  States  under  the 
hand  of  the  Secretary  of  State  and  the  seal  of  the  De- 
partment of  State,  and  not  under  the  hand  of  the  Presi- 
dent and  the  great  seal  of  the  United  States. 

The  executive  authority  of  the  United  States,  partic- 
ularly in  its  intercourse  with  foreign  powers,  and  in 
matters  which  concern  foreign  relations,  acts  through 
the  medium  of  the  Secretary  of  State  and  the  seal  of 
that  department ;  and  the  allegation,  in  the  complaint 
and  the  warrant,  that  the  government  of  the  United 
States  issued  the  mandate  under  the  hand  of  the  Secre- 
tary of  State  and  the  seal  of  the  Department  of  State,  is 
a  sufficient  allegation  that  the  mandate  was  issued  by 
the  executive  authority.  The  point  taken  in  the  case  of 
Exp.  Kaine  was,  that  the  proceedings  for  the  apprehen- 
sion of  the  fugitive  could  not  be  initiated  by  the  judicial 
department  of  the  government,  or  by  any  department  of 
the  government  except  the  executive.  A  mandate  is- 
sued by  the  government  under  the  hand  of  the  Secretary 
of  State  and  the  seal  of  the  Department  of  State,  is  is- 
sued by  the  executive  department  of  the  government. 
The  practice  of  the  Executive  Department  to  act  through 
the  Department  of  State,  in  performing  executive  acts  of. 
the  character  of  that  in  question,  has  been  recognized 
throughout  the  history  of  the  government,  from  the  earli- 
est time.  The  fifteenth  article  of  the  convention  in  ques- 
tion provides  that  the  surrender  of  a  fugitive  on  the  part 
of  the  United  States  shall  be  made  only  by  the  authority 
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of  the  executive  thereof ;  and  yet  the  act  of  August  12, 
1848,  provides  that  if  the  magistrate  who  issues  the  war- 
rant deems  the  evidence,  which  he  takes  under  it,  suf- 
ficient to  sustain  the  charge  under  the  provisions  of  the 
proper  convention,  it  shall  be  his  duty  to  certify  the 
same  to  the  Secretary  of  State,  that  a  warrant  may  is- 
sue ;  and  the  third  section  of  the  same  act  provides  that 
it  shall  be  lawful  for  the  Secretary  of  State,  under  his 
hand  and  seal  of  office,  to  order  the  fugitive  to  be  de- 
livered to  the  person  authorized  by  the  foreign  govern- 
ment to  receive  him.  This  clearly  shows  the  understand- 
ing of  Congress  that  the  executive  department,  in  carry- 
ing out  treaty  stipulations  between  this  government  and 
foreign  governments,  for  the  apprehension  and  delivery 
up  of  alleged  criminals,  is  to  act  through  the  instrumen- 
tality of  the  Department  of  State  ;  and  if  the  final  order 
for  extradition  upon  which  the  party  is  to  be  taken  out 
of  the  United  States  into  territories  of  the  foreign  govern- 
ment, can  be  made  by  the  executive  authority  of  the 
United  States  through  the  instrumentality  of  the  Depart- 
ment of  State,  a  fortiori,  a  preliminary  mandate  for  the 
arrest  of  the  party  can  be  made  by  the  executive  author- 
ity of  the  United  States  through  the  medium  of  the  same 
department. 

The  writ  of  Jidbeas  corpus  having  been  issued  on  No- 
vember 6,  commanding  the  marshal  to  produce  the  body 
of  Farez  on  November  10,  at  eleven  o'clock,  A.  M.,  Farez 
must  be  considered  as  being,  under  said  writ,  in  the 
custody  of  the  court,  at  least  from  the  time  the  writ  was 
served  on  the  marshal ;  and  the  marshal  had  no  right, 
after  that  time,  during  the  pendency  of  the  writ,  to  ar- 
rest Farez  upon  any  new  warrant,  or  upon  any  warrant 
not  in  his  hands  at  the  time  the  writ  was  served  upon 
him. 

The  return  by  the  marshal  at  the  day  and  hour  spe- 
cified in  the  writ  as  the  time  for  the  return  thereof,  states 
that  he  arrested  Farez,  on  November  10,  under  the  war- 
rant dated  November  9.  It  appears  in  evidence  that  the 
writ  was  served  on  the  marshal  prior  to  the  time  when 
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lie  arrested  Farez  under  the  warrant  of  November  9. 
Such  arrest  on  the  second  warrant  was,  therefore,  ille- 
gal. Farez  was  entitled  to  have  the  question  determined 
as  to  the  lawfulness  of  his  imprisonment  and  detention 
by  virtue  of  the  process  on  which  he  was  claimed  to  be 
held  at  the  time  the  writ  of  habeas  corpus  was  served  on 
the  marshal.  The  proceedings  under  the  writ  had  rela- 
tion to  at  least  as  early  a  period  as  that.  When  the 
question  of  the  lawfulness  of  the  detention  under  the 
first  warrant  should  have  been  disposed  of,  then  the 
marshal  could  properly  proceed  to  execute  the  second 
warrant,  but  not  before. 

The  complaint  upon  which  the  second  warrant  was  is- 
sued is  defective  in  its  charge  of  crime  against  Farez ; 
and  the  second  warrant  itself  is  equally  defective  in  that 
particular. 

It  is  not  enough,  in  the  complaint,  merely  to  charge 
the  party  with  the  crime  named  in  the  convention — that 
is,  forgery.  The  complaint  in  this  case  contains  nothing 
more,  in  effect,  than  a  naked  general  charge  of  forgery, 
without  any  sufficient  specification  of  time  or  place,  or 
of  the  nature  of  the  forgery,  or  of  the  forged  instrument 
or  document.  It  merely  alleges  that  Farez,  in  the  year 
1869,  or  after  the  twenty-fifth  of  November,  1850,  with 
the  intent  to  obtain  gain  for  himself,  and  to  cheat  and 
defraud  the  Swiss  Confederation,  and  some  person  un- 
known, committed,  _within  the  jurisdiction  of  the  Swiss 
Confederation,  the  crimes  of  forgery,  the  emission  of 
forged  commercial  paper,  and  the  utterance  thereof,  to 
the  amount  of  thirty  thousand  francs,  or  thereabouts. 
This  is,  under  any  system  of  criminal  jurisprudence,  a 
defective  complaint. 

In  the  Matter  of  Heinrich  (5  BlatcTif.,  424,  426),  the 
court  say :  "  The  complaint  upon  which  a  warrant  of  ar- 
rest is  asked,  should  set  forth,  clearly  but  briefly,  the 
substance  of  the  offense  charged,  so  that  the  court  can 
see  that  one  or  more  of  the  particular  crimes  enumerated 
in  the  treaty  is  alleged  to  have  been  committed.  The 
complaint  need  not  be  drawn  with  the  formal  precision 
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and  nicety  of  an  indictment  for  final  trial,  but  should 
set  forth  the  substantial,  material  features  of  the  of- 
fense." 

No  sufficient  probable  cause  for  arrest  is  shown  by 
the  complaint  in  this  case.  The  consul  of  the  Swiss 
Confederation,  in  the  discharge  of  his  duty,  makes  the 
charge  against  Farez  in  the  complaint,  but  does  not  pre- 
tend that  he  has  any  personal  knowledge  in  the  premi- 
ses, and  does  not  specify  the  particulars  of  the  crime  to 
an  extent  sufficient  to  authorize  any  warrant  of  arrest  to 
.  be  issued.  No  citizen  of  the  United  States  could  be  ar- 
rested or  held  upon  a  complaint  so  vague  and  general  in 
its  specifications,  or  rather,  so  utterly  devoid  of  specifi- 
cation, as  the  complaint  in  this  case  ;  and  it  certainly 
never  could  have  been  intended,  by  the  treaty-making 
power,  that  an  alleged  fugitive  should  be  arrested  upon 
a  complaint  less  specific  than  such  as  would  be  required 
in  the  case  of  an  offense  committed  in  the  United  States. 
The  act  of  1848,  in  saying  that  the  magistrates  named  in 
it  are  vested  with  power,  upon  complaint  made  under 
oath  or  affirmation,  charging  a  person  with  having  com- 
mitted within  the  jurisdiction  cf  a  foreign  government,  a 
crime  provided  for  by  a  treaty  for  extradition,  to  issue 
a  warrant  for  the  apprehension  of  such  person,  intends 
that  the  warrant  should  be  issued  upon  sueh  complaint 
under  oath  as  is  generally  recognized,  in  criminal  law, 
as  a  proper  and  adequate  complaint. 

The  convention  with  the  Swiss  Confederation-,  in  say- 
ing, in  the  thirteenth  article,  that  the  delivery  up  to  jus- 
tice of  persons  charged  with  the  crimes  enumerated  in 
the  fourteenth  article,  shall  be  done  only  when  the  fact 
of  the  commission  of  the  crime  shall  be  so  established  as 
to  justify  their  apprehension  and  commitment  for  trial  if 
the  crime  had  been  committed  in  the  country  where  the 
persons  so  accused  shall  be  found,  intends  to  say,  not 
only  that  the  person  arrested  in  the  United  States  shall 
not  be  delivered  up  except  on  such  evidence  as  would 
authorize  his  commitment  for  trial  in  the  United  States, 
if  the  crime  charged  had  been  committed  in  the  United 
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States,  but  also  that  he  shall  not  be  apprehended  or  ar- 
rested except  on  such  prima  facie  evidence  as  would 
justify  his  apprehension  and  arrest,  if  the  crime  charged 
had  been  committed  in  the  United  States. 

It  never  was  intended  that  it  should  be  sufficient,  in 
order  to  authorize  the  arrest  of  a  fugitive  from  justice,  to 
state  merely  that  the  representative  of  the  foreign  gov- 
ernment charges  the  party  with  having  committed  the 
crime  named  in  the  treaty. 

I  must,  therefore,  hold  the  second  warrant,  and  the 
complaint  on  which  it  was  issued,  insufficient,  in  their 
specifications  of  the  crime  charged,  to  justify  the  hold- 
ing of  Farez  under  the  second  warrant.  The  warrant  of 
arrest  named  in  the  complaint  as  having  been  issued 
against  Farez  in  the  jurisdiction  of  the  Swiss  Confedera- 
tion, was  the  only  document  presented  to  the  commis- 
sioner in  support  of  the  complaint  made  to  him,  and  is, 
for  the  purposes  of  this  case,  considered  as  a  part  of  such 
complaint.  Such  warrant  commands  the  arrest  of  Fa- 
rez, as  being  accused  of  fraudulent  bankruptcy,  and  of 
" plusieurs faux  en  ecrilure  de  commerce."  It  is  defec- 
tive in  not  specifying  the  time  and  place  of  the  commis- 
sion of  the  alleged  offenses,  and  the  character  of  the  for- 
geries, or  of  the  instrument  or  documents  in  respect  of 
which  the  forgeries  were  committed ;  and  therefore  the 
complaint  can  derive  no  support  from  such  document. 

Whether  the  offense  of  "faux  en  ecriture  de  com- 
merce" charged  in  such  foreign  warrant,  is  a  crime  em- 
braced within  article  XIV.  of  the  convention,  is  a  ques- 
tion not  necessary  to  be  considered  in  this  case.  It  re- 
sults, therefore,  that  Farez  must  be  discharged  from 
custody  upon  both  of  the  warrants  named  in  the  return 
of  the  marshal. 

NOTE. — The  following  summary  of  the  treaties  and  leading  authorities 
on  the  subject  of  extradition  may  be  useful  to  the  practitioner. 

The  extradition  treaties  of  the  United  States  generally  require  each 
nation,  on  requisition  made  by  the  supreme  authority  of  any  other 
nation  in  the  manner  prescribed  by  the  treaty  to  deliver  up  to  justice  all 
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persons  who,  being  charged  with  certain  crimes   specified  in  the  treaty 
shall  seek  asylum  or  shall  be  found  within  the  territory  of  the  other. 

What  Crimes  are  the  subject  of  Extradition. 

The  following  is  an  alphabetic  table  of  the  crimes  which  are  the  sub- 
jects of  extradition  by  the  existing  treaties  of  the  United  States. 

Arson.  Treaty  of  the  United  States  with  Great  Britain,  8  U.  S.  Stat. 
at  L.,  576;  France,  8  Id.,  582 ;  Prussia.  10  Id.,  98;  North  German  Confed- 
eration, 15  Id.,  117;  Austria,  11  Id.,  692;  Italy,  15  Id.,  130;  Sweden  and 
Norway,  12  Id.,  1126;  Bavaria,  10  Id.,  175;  Baden,  11  IS.,  714;  Two  Sic- 
ilies, Id.,  653  ;  Hayti,  13  Id.,  728  •  Venezuela,  12  Id.,  1158 ;  Mexico,  Id., 
1200;  Dominican  Republic,  15  Id.,  183;  Hawaiian  Islands,  9  Id.,  981. 

Burglary.  Treaty  with  France,  8  U.  S.  Stat.  at  L.,  617;  Sweden  and 
Norway,  12  Id.,  1126.  In  the  treaty  between  the  United  States  and 
Mexico,  December  11,  1861  (12  U.  S.  Stat.  at  L.,  1200),  burglary  is  de- 
fined, for  the  purposes  of  the  treaty,  to  be  "  the  breaking  and  entering  into 
the  house  of  another  with  intent  to  commit  felony."  And  in  the  con- 
vention between  the  United  States  and  Italy,  March  23,  1868  (15  U.  S. 
Stat.  at  L.,  130),  it  is  denned  as  such  breaking  and  entering  by  night. 

—  and  the  corresponding  crimes  included,  under  the  French  law,  in  the 
words  "  vol  gualifie."  Convention  between  United  States  and  King  of 
France,  February  24,  1845,  8  U.  S.  Stat,  at  L.,  617. 

"  Counterfeiting  money."  Treaty  with  Venezuela,  12  U.  S.  Stat.  at  L., 
1158;  Dominican  Republic,  15  Id.,  183;  Hayti,  13  Id.,  728.  "Making 
and  uttering  false  money."  Two  Sicilies,  11  Id.,  653.  "Fabrication  or 
circulation  of  counterfeit  money,  whether  coin  or  paper  money."  Prussia, 
10  Id.,  98;  extended  to  the  North  German  Confederation,  15  Id.,  117; 
Treaty  with  Austria,  11  Id.,  692;  Bavaria,  10  Id.,  175;  Baden,  11  Id., 
714;  Sweden  and  Norway,  12  Id.,  1126.  -"Of  public  bonds, 
bank  notes,  and  obligations,  and  in  general  any  title  and  instrument  of 
credit  whatsoever,  the  counterfeiting  seals,  dies,  stamps,  and  marks  of 
State  and  public  administration,  and  the  uttering  thereof."  Treaty  with 
Italy,  15  Id.,  130. 

"  Embezzlement  of  public  moneys"  Treaty  with  Prussia,  10  U.  S.  Stat. 
at  L,,  98;  extended  to  North  German  Confederation,  15  Id.,  117;  Treaty 
with  Austria,  11  Id.,  692;  Bavaria,  10  Id.,  175;  Baden.  11  Id.,  714;  Mex- 
ico, 12  Id.,  1200.  "  Embezzlement  by  public  officers,  when  the  same  is 
punishable  with  infamous  punishment."  Treaty  with  France,  8  'Id.,  582. 
"Embezzlement  by  public  officers,  including  appropriation  of  public 
funds."  Treaty  with  Sweden  and  Norway,  12  Id.,  1126;  Two  Sicilies,  11 
Id.,  653.  "  Embezzlement  by  public  officers,  or  by  persons  hired  or  sala. 
ried,  to  the  detriment  of  their  employers."  Treaty  with  Swiss  Confeder- 
ation, 11  Id.,  594 ;  Venezuela,  12  Id.,  1158;  Dominican  Republic,  15  Id., 
183 ;  Hayti,  13  Id.,  728.  And  the  same  provision  was  added  to  the 
treaty  with  France,  by  an  additional  article,  11  Id.,  741.  "Embezzle- 
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ment  of  public  moneys  committed  within  the  jurisdiction  of  either  party 
by  public  officers  or  depositaries ;  embezzlement  by  any  person  hired  or 
salaried  to  the  detriment  of  their  employers."  Treaty  with  Italy,  15  Id., 
130.  (In  an  extradition  treaty,  the  terms  "  public  officers  "  and  "  public 
depositaries  "  do  not  comprehend  officers  of  a  railroad  company,  but  only 
signify  officers  or  depositaries  of  the  government,  in  some  of  its  branches 
or  degrees.  8  Op.  U.  S.  Att.-Gen.,  106.) 

Forgery.  Treaty  with  Great  Britain,  8  U.  S.  Stat.  at  L.,  576 ;  France, 
Id.,  582  ;  Prussia,  10  Id.,  98  ;  extended  to  North  German  Confederation,  15 
Id.,  117;  Austria,  11  Id.,  692;  Bavaria,  10  Id.,  175;  Baden,  11  Id.,  714; 
Swiss  Confederation,  11  Id.,  594;  Venezuela,  12  Id.,  1158,  Dominican 
Republic,  15  Id.,  183  ;  Hayti,  13  Id.,  728.  In  the  treaty  with  Mexico  (12 
Id.,  1200)  is  added,  "  including  the  forging  or  making  or  knowiagly  pass- 
ing or  putting  into  circulation  counterfeit  coin  or  bank  notes  or  other 
paper  current  as  money,  with  intent  to  defraud  any  person  or  persons." 
And  the  same  provision  was  added  to  the  treaty  with  France  by  an  addi- 
tional article  (11  Id..  471).  In  the  treaty  with  the  Two  Sicilies  (11  Id.. 
053),  is  added, — "including  forging  of  evidences  of  public  debt,  bank  bills 
and  bills  of  exchange."  In  the  treaty  with  Italy  (15  Id.,  130),  forgery  is 
denned,  for  the  purposes  of  the  treaty,  as  the  utterance  of  forged  papers, 
the  counterfeiting  of  public,  sovereign  or  government  acts.  The  emission 
of  forged  papers  is  also  specified  by  the  following .  Treaty  with  Great 
Britain,  8  Id.,  57&;  Prussia,  10  Id.,  98;  extended  to  the  North  German 
Confederation,  15  Id.,  117;  Bavaria,  10  Id.,  175;  Swiss  Confederation,  11 
Id.,  594;  Hayti,  13  Id.,  728.  (It  is  forgery  in  France,  within  the  provis- 
ions of  the  extradition  treaty,  for  a  royal  notary  to  insert  in  an  authentic 
deed  false  statements  as  matter  of  fact.  Matter  of  Metzger,  5  N.  Y.  Leg. 
Obs.,  83.)  (Proof  of  the  forging  of  checks  on  the  communal  chest  of  Bres- 
lau,  in  Prussia,  is  sufficient  cause  for  the  issue  of  a  warrant  for  judicial  in- 
quiry, with  a  view  to  the  extradition  of  the  criminal  under  the  treaty  be- 
tween the  United  States  and  Prussia.  6  Op.  U.  S.  Att.-Gen.,  761.)  (By 
the  laws  of  the  State  of  New  York,  "  every  person  who,  with  intent  to 
defraud,  shall  make  any  false  entry,  &c.,  in  any  book  of  accounts  kept  by 
any  moneyed  corporation  in  this  State,  &c.,  shall,  upon  conviction,  be  ad- 
judged guilty  of  forgery  in  the  third  degree." — Held,  that  a  person  offend- 
ing against  this  statute  was  not  guilty  of  forgery,  within  the  meaning  of 
the  extradition  treaty  between  the  United  States  and  Great  Britain,  nor 
of  the  act  passed  to  give  it  effect,  and  could  not,  therefore,  be  surrendered 
on  requisition.  Re  Windsor,  11  Jur.  N.  S.,  807). 

Frauds  by  persons  holding  positions  of  trust.  (Extradition  cannot  be 
demanded  of  France  by  the  United  States,  in  the  case  of  a  fraudulent 
breach  of  trust  by  private  persons,  notwithstanding  such  offense  is  made 
grand  larceny  by  the  statutes  of  the  State  where  committed.  The  terms 
of  the  treaty,  bearing  on  the  subject,  apply  only  to  embezzlement  by  pub- 
lic depositaries.  7  Op.  U.  S.  Att.-Gen.,  643.) 
N.S.— VOL.  VI  I. -7. 
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Kidnapping,  defining  the  same  to  be  the  taking  and  carrying  away  of 
free  persons  by  force  or  deception.  Treaty  of  United  States  with  Mexico, 
12  U.  S.  Stat.  at  L.,  1200. 

Larceny.  (Larceny  is  not  among  the  cases  provided  for  by  any  con- 
vention between  the  United  States  and  Great  Britain  for  the  extradition 
of  criminals.  Neither  is  constructive  larceny,  or  embezzlement  by  private 
persons.  6  Op.  U.  S.  Alt.- Gen.,  85,  431.)  Larceny  of  cattle  or  other 
goods  and  chattels  of  the  value  of  twenty-five  dollars  or  more,  when  the 
same  is  committed  within  the  frontier  States  or  territories  of  either  na- 
tion. Treaty  of  United  States  and  Mexico,  12  U.  S.  Slat,  at  L.,  1200. 

Maiming  (see  Mutilation). 

Murder.  Treaty  of  United  States  and  Great  Britain,  8  U.  S.  Slat,  at  L., 
576.  (Under  this  treaty  a  person  charged  with  murder  on  the  high  seas 
on  board  a  British  vessel,  must  be  given  up  when  demanded  by  Great 
Britain.  For  murder  on  the  high  seas  on  board  a  British  vessel  is  not 
committed  within  the  jurisdiction  of  the  United  States,  although  the  ves- 
sel comes  into  a  port  of  the  United  States,  but  is  committed  within  the 
exclusive  jurisdiction  of  Great  Britain.  Whether  evidence  of  justifica- 
tion of  the  killing  can  be  received  in  the  proceeding, —  Query  ?  Re  Ben- 
nett, 11  Law  Times  Hep.,  488.)  "Murder,  comprehending  the  crimes  des- 
ignated by  the  French  penal  code  by  the  terms,  "  d'assinat,  de  parricide, 
d'infanticide  et  d1  empoisonment.'1 "  Treaty  of  the  United  States  with 
France,  8  U.  S.  Stat.  at  L.,  582;  Prussia,  10  Id.,  98;  extended  to  North 
German  Confederation,  15  Id.,  117;  Austria,  11  Id.,  692;  Italy,  15  Id., 
130;  Bavaria,  10  Id.,  175;  Baden,  11  Id.,  714;  Swiss  Confederation,  Id., 
1194;  Sweden  and  Norway,  12  Id.,  1126;  Two  Sicilies,  11  Id.,  653; 
Mexico,  12  Id.,  1200;  Venezuela,  Id.,  1158;  Dominican  Republic,  15  7c'., 
183  ;  Hayti,  13  Id.,  728.  Attempt  to  commit  murder  is  included  in  all  the 
preceding  treaties  except  the  treaty  between  the  United  States  and 
Mexico,  12  Id.,  1200. 

Mutilation.     Treaty  of  United  States  and  Mexico,  12  Id.,  1200. 

Mutiny.  "  Mutiny  on  board  a  ship,  whenever  the  crew  or  a  part 
thereof  by  fraud  or  violence  against  the  commander,  have  taken  posses- 
sion of  the  vessel."  Treaty  of  United  States  with  Italy,  15  U.  S.  Stat.  at 
Z.,  130;  Sweden  and  Norway,  12  Id.,  1126. 

Piracy.  Treaty  of  United  States  with  Great  Britain,  8  U.  S.  Stat.  at 
L.,  576';  Prussia,  10  Id.,  98;  extended  to  North  German  Confederation,  15 
Id.,  117;  Austria,  11  Id.,  692;  Italy,  15  Id.,  130;  Bavaria,  10  Id.,  175; 
Baden,  11  Id.,  714;  Swiss  Confederation,  Id.,  594;  Sweden  and  Norway, 
12  Id.,  1126;  Two  Sicilies,  11  Id.,  653;  Mexico,  12  Id.,  1200;  Venezuela, 
12  Id.,  1158 ;  Hayti,  13  Id.,  728.  (It  was  held  by  CROMPTON,  BLACKBURN 
and  SLEE,  JJ.,  that  piracy,  in  the  treaty  of  the  United  States  and  Great 
Britain  [8  Id.,  576],  must  not  be  understood  in  the  sense  of  piracy  by  the 
law  of  nations,  but  of  acts  made  piracy  by  the  municipal  law  of  the  United 
States.  Re  Tirnan,  5  Best  &  Smith  Q.  ~B.,  645.)  (Lewis,  in  his  pamphlet 
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on  Foreign  Jurisdiction  and  the  Extradition  of  Criminals  [p.  39],  states  his 
opinion  as  to  the  meaning  of "  piracy  "  in  conformity  with  the  decisions  of1 
the  majority  of  the  court  in  Tirnan's  case.  Reporter's  note  In  re  Tirnan, 
5  Best  &  Smith  Q.  B.,  GOG.)  (In  time  of  peace  any  act  of  depredation 
i  upon  a  ship  is  prima  facie  an  act  of  piracy ;  but  in  time  of  war  between 
two  countries  the  presumption  is  that  depredation  by  one  of  them  on  the 
ship  of  the  other  is  an  act  of  legitimate  warfare.  It  is  immaterial  whether 
the  act  was  done  by  soldiers  or  volunteers,  or  whether  it  was  comman- 
ded by  the  belligerent  state,  or  when  done  ratified  by  it.  Re  Tirnan,  5 
Best  &  Smith  Q.  B.,  645.) 

Rape.  Treaty  of  United  States  with  France,  8  V.  S.  Stat.  at  L.,  582 ; 
Italy,  15  Id.,  130;  Swiss  Confederation,  11  Id.,  694;  Sweden  and  Norway, 
12  Id.,  1126;  Two  Sicilies,  11  Id.,  653;  Mexico,  12  Id.,  1200;  Venezuela, 
Id.,  1158;  Dominican  Republic,  15  Id.,  183;  Hayti,  13  Id.,  728. 

Robbery.  Treaty  of  United  States  with  Great  Britain,  8  U.  S.  Stat.  at 
L.,  576;  France,  Id.,  617;  Prussia,  10  Id.,  98;  extended  to  the  North 
German  Confederation,  15  Id.,  117;  with  Austria,  11  Id.,  692;  Bavaria, 
10  Id.,  175;  Baden,  11  Id.,  714;  Sweden  and  Norway,  12  Id.,  1126; 
Hayti,  13  Id.,  728 ;  Hawaiian  Islands,  9  Id.,  182. 

Other  treaties  define  or  restrict  the  term  as  follows:  "Robbery, 
defining  the  same  to  be  the  felonious  and  forcible  taking  from 
the  person  of  another  goods  or  money  to  any  value,  by  violence  or  putting 
him  in  fear."  Treaty  of  United  States  with  Italy,  15  Id.,  130 ;  Mexico,  12 
Id.,  1200.  "  Robbery  with  violence,  intimidation,  or  forcible  entry  of  an 
inhabited  house."  Treaty  of  the  United  States  with  the  Swiss  Confedera- 
tion, 11  Id.,  594;  Two  Sicilies,  Id.,  653;  Dominican  Republic,  15  Id.,  183. 
The  treaty  of  the  United  States  with  Venezuela  (12  Id.,  1158)  contains 
the  same  provisions,  except  that  it  refers  to  private  houses,  and  is  not  re- 
stricted to  inhabited  houses.  The  treaty  of  the  United  States  with  the 
king  of  France  adds :  "  and  the  corresponding  crimes  included  under  the 
French  law  in  the  words  '  vol  qualified  " 

Exceptions  to  the  foregoing  cases. 

The  following  treaties  contain  a  general  restriction  of  the  enumerated 
crimes,  to  cases  where  the  crimes  mentioned  are  subject  to  infamous  pun- 
ishment. Treaty  of  United  States  with  Italy,  15  Id.,  130;  Swiss  Confedera- 
tion, 11  Id.,  594 ;  Venezuela,  12  Id.,  1158 ;  Dominican  Republic,  15  Id.,  183. 

The  treaties  do  not,  in  general,  apply  to  crimes  or  offenses  of  a  purely 
political  character,  nor  to  desertions  from  military  or  naval  service,  nor  to 
offenses  committed  before  the  treaty  under  which  extradition  is  sought 
took  effect  Some  of  the  treaties,  also,  except  the  citizens  and  subjects  of 
the  nation  on  whom  the  demand  is  made. 

"  Fleeing  from  justice  "  not  material. 
The  language  of  some  of  the  treaties  is  "  persons  who  seek  an  asylum  or 
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are  found,"  but  it  is  obviously  the  latter  circumstance  alone  which  controls. 
It  is  not  sufficient  to  show  that  the  accused  sought  an  asylum  if  he  was 
not  found  within  the  territorial  jurisdiction,  and  if  he  is  so  found  it  is  not 
necessary  to  show  that  he  was  seeking  an  asylum. 

An  alleged  criminal  is  subject  to  extradition,  notwithstanding  that  he  may 
have  come  to  this  country  otherwise  than  as  an  apparent  fugitive  on  ac- 
count of  the  particular  crime ;  for  the  treaties  apply,  not  only  to  persons 
seeking  an  asylum  here  professedly,  but  to  such  as  may  be  found  in  the 
country  also.  8  Op.  U.  S.  Att.-Gen.,  306. 

The  treaty  between  the  United  States  and  the  Two  Sicilies  (October  1, 
1855,  11  Siat.  at  L.,  553)  expressly  extends  to  the  case  of  one  seeking 
asylum  on  board  the  vessels  of  war  of  the  nation  on  whom  the  demand  is 
made. 

Place  of  commission  of  offense 

It  has  been  said  that  to  justify  the  commencement  of  process  in  extra- 
dition, it  must  appear  that  the  acts  charged  were  committed  within  the 
territorial  jurisdiction  of  the  demanding  government.  1  Op.  U.  S.  AiL- 
Gen.,  83;  8  Id.,  215.  But  in  the  construction  of  the  British  treaty  of  ex- 
tradition, a  crime  committed  at  sea,  on  board  of  an  American  vessel,  has 
been  considered  the  same  as  if  committed  in  the  territory  of  the  United 
States.  And  it  has  been  considered  under  the  French  treaty  that  where  a 
crime  is  committed  at  sea,  it  is  committed  within  the  putative  territory  of 
the  Union,  and  is  justiciable  by  the  federal  judiciary  alone,  and  is  therefore 
rightfully  a  case  of  extradition.  LAWRENCE'S  Whealon,  242,  note.  See,  also, 
Re  Bennett,  11  Law  Times  Rep.,  4S8. 

The  demand  by  the  foreign  government 

All  demands  for  international  extradition  must  emanate  from  the  su- 
preme political  authority  of  the  demanding  State.  7  Op.  U.  S.  Att.-Gen. 
6.  There  can  be  no  actual  extradition  until  a  proper  requisition  to  that 
effect  has  been  made  by  the  foreign  government  to  the  Secretary  of  State. 
Extradition  cannot  be  made  upon  mere  judicial  documents,  for  they  are 
not  requisitions,  but  only  proof  upon  which  the  Secretary  of  State  is  to 
act  when  due  requisition  shall  have  been  made.  8  Op.  U.  S.  Att.-Gen. 
240.  By  the  treaty  with  Mexico,  however,  extradition  in  cases  of  crime 
on  the  border  may  be  demanded  and  granted  by  certain  local  authorities. 

The  United  States  will  not  make  demand  upon  a  foreign  nation  for  ex- 
tradition of  a  person  alleged  to  be  a  fugitive  from  the  justice  of  one  of  the 
United  States,  and  to  have  taken  refuge  in  such  foreign  nation,  except  on 
the  exhibition  of  a  judicial  "warrant,"  duly  issued  on  sufficient  proof,  by 
the  local  authority  of  the  State  in  which  the  crime  is  alleged.  G  Op.  U.  S. 
Att.-Gen.,  485. 

Necessity  of  executive  authority  to  make  arrest. 
The  rule  laid  down  on  this  point,  in  the  case  in  our  text,  is  in  accord- 
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ance  with  the  case  of  Henrich  under  the  Prussian  treaty.  5  Blatchf.  C. 
Ct.,  414.  The  substance  of  the  decision  in  that  case  is  also  given  in  2 
Abb.  Nat.  Dig.,  509,  511,  512 ;  S.  C.,  10  Cox  Crim.  Gas.,  626. 

In  this  respect,  however,  it  is  to  be  observed  that  the  extradition  trea- 
ties of  the  United  States  are  of  two  classes. 

The  language  of  the  Treaty  with  Austria,  July  3,  1856  (11  U.  S.  Stal. 
at  L.,  692),  seems  to  contemplate  an  arrest  by  judicial  authority  in  the 
first  instance,  upon  a  complaint  made  under  oath,  and  that  the  judicial  de- 
cision, if  against  the  accused,  shall  be  certified  to  the  executive  authorities,  ' 
in  order  that  a  warrant  lor  surrender  may  issue.  And  of  the  same  char- 
acter are  the  provisions  in  the  Treaty  between  the  United  States  and 
Great  Britain,  August  9,  1842  (8  U.  S.  Stat.  at  L.,  576) ;  Convention  be- 
tween United  States  and  Prussia,  June  16,  1852  (10  Jd.,  98) ;  extended  to 
North  German  Confederation  by  Treaty  of  February  22,  1868  (15  ld.t 
117);  Treaty  between  United  States  and  Bavaria,  September  12,  1853 
(10  Id.,  175);  Convention  between  United  States  and  Baden,  January  30, 
185.7  (11  2d.,  714). 

•  On  the  other  hand,  the  most  recent  of  the  treaties  (Convention  between 
the  United  States  and  Italy,  March  23,  1868,  15  U.  S.  Stat.  at  L.,  130), 
requires  a  copy  of  the  foreign  warrant  and  of  the  depositions  upon  which 
it  was  granted,  to  be  forwarded  in  the  first  instance  to  the  executive,  and  au- 
thorizes the  executive  then  to  issue  a  warrant  for  the  arrest  of  the  accused, 
and  his  examination  before  the  proper  judicial  authority. 

The  American  practice  is  thus  stated  in  the  Opinions  of  the  U.  S.  At- 
torneys- General : 

;i  The  mode  to  be  pursued  in  proceedings  for  the  extradition  of  crimi- 
nals is,  to  prefer  a  complaint  to  a  judge  or  other  magistrate,  setting  out 
the  offense  charged  to  have  been  committed,  on  oath,  whereupon  the 
judge  or  magistrate  is  authorized  to  issue  a  warrant  for  the  apprehension 
of  the  person  accused,  and,  upon  his  being  brought  before  them,  to  hear 
and  determine  the  evidence  of  his  criminality ;  and  if,  on  such  a  hearing, 
the  evidence  be  deemed  sufficient  to  sustain  the  charge,  to  certify  the 
same  to  the  proper  executive  authority,  that  a  warrant  may  issue  for  the 
surrender  of  such  fugitive."  4  Op.  U.  S.  AH.- Gen.,  201.  To  similar  ef- 
fect, 9  Id.,  379. 

But,  if  requested,  the  President  will  issue  the  previous  authorization 
thought  to  be  necessary  by  a  portion  of  the  court,  in  Re  Kaine  (14  Hoiv. 
U.  S.,  103).  6  Op.  U.  S.  Att.-Gen.,  91. 

The  case  in  our  text  settles  the  practice,  for  the  second  circuit,  at  least, 
of  requiring  the  executive  authority  in  the  first  instance. 

CLARKE,  in  his  Treatise  on  Extradition  (pp.  96,  98),  states  the  practice 
under  the  treaties  between  Great  Britain  and  France  as  follows: — 

"  Demands  by  Great  Britain  upon  France  are  always  made  by  the  am- 
bassador in  Pans,  in  the  name  of  the  English  government,  directly  upon 
the  French  government,  and  are  supported  by  a  warrant  of  arrest  issued 
by  a  magistrate  in  England,  and  copies  of  the  depositions  oo  which  it  was 
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founded.  These  last,  however,  are  not  necessary,  the  French  authorities 
being  contented  to  deliver  up  the  fugitive  upon  the  production  of  the  war- 
rant of  arrest  only.  The  papers  are  always  taken  to  France  by  a  police  offi- 
cer able  to  speak  to  the  identity  of  the  accused.  Upon  this  the  demand  is 
considered  by  the  French  government,  and,  if  it  is  granted,  the  fugitive  is 
arrested  and  given  up  without  any  investigation  by  a  French  court.  The 
matter  is  purely  one  of  state,  with  which  no  legal  tribunal  is  competent 
to  deal. 

"  A  demand  in  extradition  upon  England  must  be  made  upon  one  of 
the  principal  secretaries  of  state,  the  chief  secretary  of  the  lord  lieutenant 
of  Ireland,  or  the  governor  of  any  foreign  colony  or  possession  of  her 
majesty,  by  the  ambassador  or  other  diplomatic  agent  of  the  foreign  gov- 
ernment 

"The  demand  need  not  be  accompanied  by  any  copies  of  depositions, 
or  even  of  a  warrant  of  arrest  issued  in  the  foreign  country  ;  but  it  is  usual 
for  the  secretary  of  state  to  require  some  prima  facie  evidence  of  guilt  to 
be  laid  before  him.  If,  on  consideration,  he  thinks  the  surrender  should 
be  granted,  he  issues  his  warrant,  signifying  that  this  requisition  has  been 
made,  and  requiring  all  magistrates  to  govern  themselves  accordingly,  and 
to  aid  in  apprehending  the  fugitive  and  committing  him  to  prison,  to  be 
delivered  up  pursuant  to  the  treaty.  The  warrant  is  then  taken  before  a 
magistrate,  who,  on  the  production  of  the  foreign  warrant  of  arrest,  and 
also  of  some  evidence  that  the  accused  has  committed  an  offense  within 
the  treaty,  issues  his  warrant  of  arrest." 

Executive  authority,  how  obtained. 

A  mandat  oTarret  issued  upon  suitable  evidence  by  the  proper  judicial 
authority  of  France,  and  setting  forth  the  crime  imputed  to  the  accused,  is 
sufficient  to  justify  the  preliminary  action  of  the  President  for  the  arrest  of 
the  fugitive,  leaving  the  ulterior  question  of  his  actual  extradition  to  depend 
on  the  full  evidence  of  criminality  then,  as  it  should  appear  from  the  de- 
spatch of  the  Minister  of  Foreign  Affairs,  on  its  way  from  France.  LAW- 
RENCE'S Whealon,  242,  note. 

The  President,  in  granting  his  mandate,  at  the  request  of  a  foreign 
government,  for  the  purpose  of  commencing  proceedings  in  extradition, 
does  not  need  such  evidence  of  the  criminality  of  the  party  accused  as 
would  justify  an  order  of  extradition,  but  only  prima  facie  evidence.  6  Op. 
U.  S.  Att.-Gen.,2\7. 

The  application  for  surrender,  under  the  treaty  of  extradition  of  1842, 
between  the  United  States  and  Great  Britain,  may  be  made  by  the 
British  minister,  and  need  not  be  founded  on  a  previous  indictment  found 
against  the  prisoner  by  the  British  tribunals,  or  on  any  warrant  issuing 
therefrom.  Matter  of  British  Prisoners,  1  Woodb.  &  M.,  66. 

A  mere  notification,  by  the  local  officer  of  a  foreign  government,  of  the 
escape  of  an  alleged  criminal,  is  not  sufficient  prima  facie  evidence  of  a 
case,  to  justify  the  preliminary  action  ol  the  President.  7  Op.  U.  £  Alt.- 
Gen.,  6. 
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Powers  of  United  States  Commissioners. 

The  power  conferred  by  the  act  of  August  12,  1848,  upon  the  judges 
of  the  supreme  and  district  courts,  and  upon  the  judges  of  the  several  State 
courts,  to  entertain  complaints  under  the  extradition  treaties,  is  not  ex- 
tended to  commissioners  of  the  United  States  by  virtue  of  their  office. 
The  statute  confers  the  power  upon  the  commissioners,  to  entertain  such 
complaints  and  issue  warrants,  when  authorized  to  do  so  by  the  courts  of  the 
United  States.  And  this  provision,  it  is  held,  contemplates  an  order  of 
court  authorizing  the  commissioner  in  question  to  exercise  the  power.  1 
Abbotts1  U.  S.  Courts  Practice,  265. 

T/ie  hearing. 

In  the  United  States  it  is  held  that  the  question  of  remanding  the 
prisoner  for  further  examination,  and  the  time  of  remanding,  and  the  de- 
termination of  the  magistrate  as  to  whether  the  crime  is  proved  and  the 
case  is  within  the  treaty,  are  matters  of  purely  judicial  determination,  not 
subject  to  appeal  or  to  executive  interference  or  revision.  Matter  of  Metz- 
ger,  5  How.  U.  S.,  176;  6  Op.  U.  S.  Att.-Gen.,  91 ;  10  Id.,  501. 

The  attorneys  for  the  government  in  the  United  States  are  not  charged 
with  any  duties  in  reference  to  the  judicial  inquiry  instituted  before  order- 
ing an  extradition.  The  minister  or  agent  of  the  government  making  the 
requisition,  employs  such  counsel  as  he  pleases,  if  any  are  necessary.  9 
Op.  U.  S.  Att.-Gm.,  246,  497. 

It  was  held  in  the  Matter  of  Metzger  (5  N.  T.  Leg.  Obs.,  83)  that  the 
test  of  what  constituted  the  crime  is  the  law  of  the  country  which  de- 
mands the  fugitive,  not  that  of  the  nation  upon  which  the  demand  is 
made. 

In  DANA'S  Wheaton  (§  117,  note)  it  is  said  that  the  extradition  acts  are  re- 
stricted to  the  cases  which  have  the  essential  and  substantial  elements  of  the 
offenses  specified,  and  according  to  the  law  of  both  countries ;  and  the 
mere  fact  that  an  act,  which,  according  to  the  general  law  of  either 
country,  has  not  the  character  of  a  particular  offense,  is  treated  as  such  by 
the  law  of  one  of  them,  does  not  bring  a  case  within  the  treaty.  We 
must  assume  that  the  terms  employed  are  used  in  a  sense  common  to  both 
parties  to  the  treaty.  But  compare  Re  Windsor  (6  Best  &  S.,  522),  where 
it  was  held  that  the  enumeration  of  crimes  in  the  treaties  refers  to  such 
acts  as  amount  to  any  of  those  offenses,  according  to  the  law  of  England, 
and  the  general  law  of  the  United  States,  and  does  not  comprise  offenses 
which  are  only  such  by  the  local  legislation  of  some  particular  State  of  the 
American  Union  ; — and  Re  Tirnan  (5  Id.,  696),  where  "  piracy"  was  taken  as 
understood  according  to  the  law  of  the  United  States,  rather  than  the  law 
of  nations. 

Documentary  evidence. 

The  proper  authentication  of  depositions  is  regulated  by  the  act  of 
Congress  of  August  12,  1848,  9  U.  S.  StaL  at  L.,  302,  §  29 ;  Act  of  Con- 
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gress  of  June  22,  I860,  12  Id.,  §  1,  84.  See,  also,  10  Op.  U.  S.  Alt.-Gen,, 
501;  Matter  of  Metzger,  5  N.  T.  Leg.  06s.,  83. 

The  following  rules,  in  addition  to  those  in  the  case  in  our  text,  have 
been  laid  down  as  to  the  documentary  evidence: 

The  affidavit  which  charges  the  crime  is  defective  if  the  affiant  only 
swears  to  his  belief.  Suspicion  does  not  warrant  a  commitment,  and  all 
legal  intendments  are  to  avail  the  prisoner.  The  return  is  to  be  most 
strictly  construed  in  favor  of  liberty.  Exp.  Henrich,  supra. 

The  court  can  regard  only  the  facts  set  forth  in  the  affidavit  as  having 
any  legal  existence.  Any  mis-recitals  and  over-statements  in  the  requisi- 
tion and  warrant,  which  are  not  supported  by  the  affidavit,  cannot  be  re- 
ceived as  evidence  to  deprive  a  citizen  of  his  liberty,  and  transport  him  to 
a  foreign  State  for  trial.  Exp.  Smith,  3  McLean,  121. 

The  affidavit,  upon  which  a  warrant  of  arrest  is  to  issue  for  the  extra- 
dition of  a  fugitive,  must  state  distinctly  that  the  fugitive  has  committed  a 
crime,  and  that  he  committed  it  in  the  State  from  which  the  requisition 
comes,  for  no  foreign  State  can  entertain  such  a  jurisdiction  of  crimes  com- 
mitted in  another  State,  as  to  entitle  it  to  make  requisition  for  the  crimi- 
nal on  a  third  State.  Ib. 

Each  piece  of  documentary  evidence  offered  by  the  agents  of  the  foreign 
government,  in  support  of  the  charge  of  criminality,  should  be  accom- 
panied by  a  certificate  of  the  principal  diplomatic  or  consular  officer  of  the 
United  States,  resident  in  the  foreign  country  from  which  the  fugitive 
shalll  have  escaped,  stating  clearly  that  it  is  properly  and  legally  authen- 
ticated, so  as  to  entitle  it  to  be  received  in  evidence  in  support  of  the  same 
criminal  charge  by  the  tribunals  of  such  foreign  country.  Exp.  Henrich, 
supra. 

The  parties  seeking  the  extradition  of  the  fugitive  should  be  required 
by  the  commissioner  to  furnish  an  accurate  translation  of  every  document 
offered  in  evidence  which  is  in  a  foreign  language,  accompanied  by  an  affi- 
davit of  the  translator,  made  before  him  or  some  other  United  States  com- 
missioner or  judge,  that  the  same  is  correct.  Ib. 

Public  officers  should  furnish  authenticated  copies  of  documents  in  their 
custody  when  demanded,  and  should  assist  in  bringing  forward  testimony 
according  to  the  duties  of  their  several  stations,  and  individuals  should  not 
refuse  to  give  testimony.  1  Op.  U.  S.  Ail.- Gen.,  82. 

The  commissioner  before  whom  an  alleged  fugitive  is  brought  for  hear- 
ing, should  keep  a  record  of  all  the  oral  evidence  taken  before  him,  taken 
in  narrative  form  and  not  by  question  and  answer,  together  with  the  ob- 
jections made  to  the  admissibility  of  any  portion  of  it,  or  to  any  part  of  the 
documentary  evidence,  briefly  stating  the  grounds  of  such  objections,  but 
should  exclude  from  the  record  the  arguments  and  disputes  of  counsel. 
Exp.  Henrich,  supra. 

Letters  permissive  authorizing  proceedings  of  extradition  to  be  insti- 
tuted in  the  United  States,  form  in  no  sense  a  judicial  paper  of  any  sort. 
They  are  nothing  but  a  political  commission,  or  executive  license  to  enabie 
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the  demanding  government  to  go  before  the  courts  and  proceed  to  estab- 
lish a  case  of  extradition  in  due  form  of  law.  Hence,  a  clerical  error  in 
such  a  document  does  not  affect  its  validity.  8  Op.  U.  S.  Att.-Gen.,  420. 

Some  of  the  treaties  provide  that  in  case  of  a  criminal  already  con- 
demned, the  sentence,  or  a  copy  of  it  duly  authenticated,  must  be  pro- 
duced. 

Sufficiency  of  proof. 

Mere  suspicion  is  no  ground  for  a  requisition  of  a  fugitive  from  a  foreign 
nation.  The  law  of  nations  requires  that  evidence — clear  and  positive  evi- 
dence—shall  be  furnished.  1  Op.  U.  S.  Att.-Gen.,  509. 

The  proof  should  be  in  all  cases,  not  only  competent,  but  full  and  satis- 
factory, that  the  offense  has  been  committed  by  the  fugitive  in  the  foreign 
jurisdiction — sufficiently  so  to  warrant  a  conviction,  in  the  judgment  of  the 
magistrate,  of  the  offense  with  which  he  is  charged,  if  sitting  upon  the 
final  trial  and  hearing  of  the  case.  No  magistrate  should  order  a  surrender 
*hoit  of  such  proof.,  Exp.  Kaine,  3  Blatchf.  C.  Ct.,  1. 

A  letter  from  the  foreign  minister  resident  here,  asking  for  the  prelim- 
inary process  for  extradition  of  an  alleged  fugitive  criminal,  accompanied 
by  a  warrant  of  arrest  of  the  accused,  purporting  to  be  issued  on  due  in- 
quiry and  evidence,  by  competent  judicial  authority  in  the  foreign  nation, 
and  sufficiently  authenticated  by  the  minister's  certificate,  would  not,  if 
presented  to  an  examining  magistrate  in  the  United  States,  be  alone  suf- 
iicient  to  authorize  him  to  certify  the  criminality  of  the  party  charged,  on 
which  to  found  his  actual  extradition  ;  for  such  evidence  would  not  justify 
liis  commitment  by -the  local  law  where  the  examination  takes  place.  6 
Op.  U.  S.  Ati.-Gen.,  217. 

To  authorize  the  arrest  and  removal  of  a  fugitive  from  justice  to  the 
State  having  jurisdiction  of  the  crime,  it  must  distinctly  appear  from  the 
affidavits  before  the  magistrate,  upon  which  the  requisition  was  based,  that 
the  supposed  criminal  committed  the  crime  in  the  State  from  which  the 
requisition  proceeds.  Exp.  Smith,  3  McLean,  121. 

The  surrender. 

A  provision  that  the  surrender  shall  be  made  only  by  authority  of  the 
proper  executive  officers  of  the  nation  upon  whom  the  demand  is  made,  is 
usual  in  the  American  treaties. 

'  By  the  British  and  American  systems  of  extradition,  the  judicial  in- 
quiry and  determination  of  the  fact  of  culpability  is  interposed  as  a  con- 
dition to  the  surrender,  but  the  judicial  magistrate  is  not  vested  with 
power  to  make  the  surrender.  DANA'S  Wheaton,  §  116,  note  73. 

The  question  whether  the  casus  fcederis  has  arisen,  or  whether  the 
compact  will  be  executed,  is  a  political  question  to  be  decided  by  the 
President,  and  the  courts  have  no  power  to  direct  or  contravene  his  de- 
cision. Matter  of  Metzger,  5  N.  Y.  Leg.  Obs.,  83. 

According  to  tne  opinions  expressed  in  DANA'S  TTViea/on  (§  117,  note), 
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and  by  CLARKE  in  his  Treatise  on  Extradition  (p.  110),  a  nation  upon 
whom  a  demand  for  extradition  is  made,  may  protect  its  right  to  give 
asylum,  by  looking  behind  the  mere  formal  proofs  of  a  crime  committed  by 
the  person  demanded,  to  see  that  the  real  object  is  not  to  get  possession  of 
him  for  a  purpose  to  which  the  treaty  does  not  apply. 

CLARKE  (p.  110)  lays  down  the  rule  that  no  surrender  should  be  granted, 
except  on  the  declaration  of  the  minister  of  the  foreign  power  that  the  fu- 
gitive is  wanted  for  trial  for  the  offense  charged  in  the  depositions  used 
against  him,  and  no  other. 

Bluntschli  (Droit  Intern.  Codi/le,  art.  401)  says  that  the  State  upon 
which  a  demand  for  extradition  is  made,  may  impose  conditions  in  refer- 
ence to  the  treatment  and  punishment  of  the  person  surrendered. 

A  recent  act  of  Congress  (March  3,  1869)  relates  to  the  enforcement  of 
and  resistance  to  process  in  extradition. 

Second  arrest. 

The  discharge  of  a  person  arrested  under  the  provisions  of  this  chapter 
does  not,  in  general,  preclude  a  second  arrest  under  a  new  complaint  re- 
lating to  the  same  crime  or  offense.  0  Op.  U.  S.  Att.-Gen.,  91;  10  Id., 
501. 


FAKE  against  SMITH. 
Court  'of  Appeals ;  June  Term,  1869. 

CAUSE  OF  ACTION. — WARRANTY  OF  NEGOTIABLE  PAPER. 

PROSECUTION  OF  ACTION  THROWN  ON  SELLER. — 

RECOVERY  OVER. — JUDGMENT  AS  EVIDENCE. 

Plaintiff  purchased  a  note  from  defendants,  who  were  the  payees  therein, 
upon  which  he  sued  the  makers,  who  set  up  the  defense  of  usury.  He 
served  a  copy  of  the  summons,  complaint,  and  answer  in  that  action  upon 
defendants  in  this  action,  with  a  request  that  they  assume  the  prosecu- 
tion of  that  action,  which  they  neglected  or  refused  to  do.  It  was  re- 
furred,  and  tried,  the  defendants  being  sworn  as  witnesses  on  behalf  of 
plaintiff.  The  referee  reported  in  favor  of  the  makers,  upon  which  re- 
port judgment  was  perfected.  Plaintiff  paid  the  costs  recovered  against 
him,  also  those  of  his  own  attorney,  and  served  a  copy  of  the  report  and 
judgment  upon  defendants,  demanding  the  amount  of  the  note,  the  costs 
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recovered  against  him  by  the  makers  thereof,  and  the  amount  of  statu- 
tory costs  paid  his  own  attorney. — Held, 

1.  That  there  was  an  implied  warranty  by  defendants,  on  the  sale   of 
the  note,  that  there  was  no  legal  defense  to  an  action  upon  it. 

2.  That,  having  had  notice  of  the  defense  interposed,  and  an  opportu- 
nity to  prosecute  the  action  to  judgment,  they  were  estopped  from  show- 
ing, on  the  trial  of  the  action  upon  such  warranty,  that  the  note  was  not 
in  fact  usurious. 

3.  That  a  plaintiff  may  avail  himself  of  the  right  to  cast  the  burthen 
of  an  action  upon  his  vendor,  in  the  same  manner  as  a  defendant. 

4.  That  the  judgment  upon  the  report   of  the   referee  was  admissible 
in  evidence  against  these  defendants,  and  was  equally  as  conclusive  upon 
them  as  if  plaintiff  had  not  consented  to  a  reference  of  the  action,  but 
had  tried  the  issues  at  the  circuit  before  a  jury. 

5.  That  plaintiff  was  entitled  to  recover  the  several  items  claimed. 

Appeal  from  a  judgment. 

This  action  was  "by  Kate  F.  Fake,  administratrix  of 
Isaac  W.  Fake,  plaintiff  (and  respondent  in  the  present 
appeal),  against  John  C.  Smith  and  Hiram  K.  Wood, 
defendants  (and  appellants). 

The  action  was  on  a  warranty  upon,  a  sale  of  a  note 
by  defendants  to  plaintiff's  intestate.  It  was  tried  at 
the  Otsego  circuit  in  June,  1SG4,  before  Mr.  Justice 
BALCOM  and  a  jury. 

The  note,  for  three  hundred  and  thirty  dollars,  was 
made  by  Baldwin  &  Fake,  March  24,  1858,  payable  to 
defendants,  or  order,  one  year  after  date.  Plaintiff's 
intestate  purchased  it  of  defendants  May  18,  1859,  pay- 
ing them  the  face  thereof,  with  interest.  He  com- 
menced an  action  thereon  against  the  makers,  February 
8,  1862,  when  they  set  up  as  a  defense  that  it  was  given 
under  an  agreement  made  in  this  State  in  March  or 
April,  1857,  with  defendants  in  this  action,  that  defendants 
should  loan  them  two  thousand  dollars,  for  which  they 
should  give  a  good  indorsed  note,  payable  ninety  days 
after  date,  but  to  run  a  year.  That  the  makers  should 
transport  the  money  to  Iowa,  their  place  of  business,  and 
there  loan  it  at  forty  per  cent,  per  annum,  and  that  after 
deducting  the  seven  per  cent,  legal  interest  on  the  two 
thousand  dollar  note,  pay  defendants  one-half  the  bal- 
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ance  between  that  and  the  forty  per  cent.  The  arrange- 
ment was  consummated,  and  the  makers  paid  the  two 
thousand  dollar  note  and  interest.  About  a  year  there- 
after, although  the  makers  had  collected  neither  princi- 
pal nor  interest,  they  gave  the  note  in  controversy  for 
sixteen  and  one-half  per  cent,  on  the  two  thousand  dol- 
lars. 

After  issue  joined  in  the  action  against  Baldwin  & 
Fake,  plaintiff's  intestate  served  upon  Smith  and  Wood, 
defendants  in  the  present  action,  a  copy  of  the  summons, 
complaint  and  answer  in  the  action  against  Baldwin  & 
Fake,  with  notice  of  the  action,  and  requested  them  to 
assume  the  prosecution  thereof,  and  to  prosecute  it  to 
judgment.  They  declined  so  to  do.  The  cause  was 
tried,  both  of  the  defendants  in  the  present  action  being 
sworn  as  witnesses  on  the  part  of  the  plaintiff  in  that  ac- 
tion. The  referee  found  the  facts  as  claimed  by  the 
makers  ;  that  the  note  was  usurious  by  the  laws  of  this 
State,  and  also  those  of  Iowa ;  and  judgment  was  per- 
fected in  favor  of  the  makers  against  the  plaintiff's  in- 
testate for  ninet}^-three  dollars  and  thirty  cents  costs, 
which  he  paid.  He  also  paid  his  attorney  in  that  action 
sixty-eight  dollars  and  thirty-five  cents  costs,  which  he 
would  have  recovered  had  he  succeeded  therein.  Prior 
to  the  commencement  of  this  action  plaintiff's  intestate 
served  upon  the  defendants  herein  a  copy  of  the  referee's 
report  and  judgment,  tendered  the  note,  and  demanded 
of  them  separately  the  amount  paid,  for  the  note,  with 
interest,  the  costs  recovered  against  him  by  the  makers, 
and  the  amount  of  costs  he  would  have  recovered  had  he 
succeeded  therein,  and  on  refusal  brought  this  action. 
The  complaint  will  be  found  in  I  Abbotts*  Forms  of 
Pleading  and  Practice,  386. 

The  court  directed  a  verdict  for  plaintiff  for  the 
amount  claimed.  Defendants'  exceptions  were  ordered 
to  be  heard  in  the  first  instance  at  general  term,  and 
judgment  in  the  mean  time  suspended.  The  court,  at 
general  term,  ordered  that  defendants'  motion  be  de- 
nied, the  following  opinion  being  delivered : 
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MASON,  J.— The  most  important  question  presented  in 
this  case  is,  whether  the  judgment  roll  in  the  suit  of 
Fake  v.  Baldwin  &  Fake  was  properly  received  in  evi- 
dence, and  was  conclusive  upon  the  matter  adjudged  in 
that  suit  against  the  defendants  in  this  action.  I  am  en- 
tirely satisfied,  after  a  careful  examination  of  the  mat- 
ter, that  the  judgment  bound  the  defendants  in  this 
suit. 

The  court  of  appeals  held,  in  the  case  of  Delaware  Bank 
v.  Jarvis  (20  N.  Y.,  226),  that  where  one  transfers  a  note 
he  impliedly  warrants  that  there  is  no  legal  defense  to  its 
collection  arising  out  of  his  own  connection  with  its  ori- 
gin, and  that  he  impliedly  warrants  that  the  note  is  not 
void  for  usury. 

In  that  case,  the  holder  of  a  note,  which  had  a  usuri- 
ous inception  in  his  hands,  transferred  it  without  in- 
dorsement, and  without  notice  of  the  facts,  to  the  plain- 
tiff, and  the  latter  brought  an  action  upon  the  note,  to 
which  the  defense  of  usury  was  successfully  interposed. 
Notice  of  the  defense  was  given  to  the  defendant,  and  he 
was  called  upon  to  assume  the  conduct  of  the  action, 
but  declined ;  and  it  was  held  that  he  was  entitled  to  re- 
cover of  his  assignors,  as  well  the  costs  of  that  suit,  as 
the  debt  itself. 

The  rule  is  settled,  where  the  vendee  of  a  chattel  is 
sued  by  a  third  person  claiming  title  to  the  property, 
and  the  vendor  has  notice  of  the  action  and  an  oppor- 
tunity to  defend,  that  the  judgment  against  the  vendee 
is  conclusive  in  an  action  by  the  latter  against  his  ven- 
dor on  the  implied  warranty  of  title,  although  the  ven- 
dor was  no  party  to  the  action  (Craig  •».  "Ward,  36  Barb. , 
377,  383  ;  Burt  *.  Dewey,  31  Id.,  540).  The  same  rule  ap- 
plies between  grantor  and  grantee  on  a  conveyance  of  real 
estate  (Cooper  v.  Watson,  10  Wend.,  203,  205  ;  Kelly  «. 
Dutch  Church,  2  Hill,  105  ;  3  Walts,  311  ;  3  Watts  & 
Serg.y  409  ;  4 Mass.,  349).  The  principle  applies  equally 
to  the  assignors  of  a  bill  or  note  (2  Smith  L.  Cas.,  553, 
American  note)  where  it  is  said  the  scope  of  this  doc- 
trine extends  to  all  cases  in  which  parties  stand  in  such 
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a  relation  to  each  other  that  the  matter  determined  in  an 
action  brought  by  a  third  person  against  one  will  neces- 
sarily again  come  in  question  in  proceedings  between 
him  and  the  other.  In  such  cases  it  is  not  necessary 
that  the  parties  should  be  the  same  in  the  second  action. 

If  the  party  against  whom  the  former  judgment  is 
sought  to  be  used,  was  or  had  an  opportunity  to  be 
heard,  the  matter  litigated  is  the  same,  and  the  parties 
are  in  privity  as  to  such  matters,  that  is  enough  (14  N.  Y. 
[4  Kern,\  329  ;  4  Id.  [4  Comst.\  71 ;  3  Barb.  Ch.,  341 ; 
3  N.  T.  [3  Comst.],  511  ;  7  Barb.,  494  ;  36  Id.,  383). 

There  can  be  no  doubt  but  that  the  court  was  right 
in  allowing  the  plaintiff  to  prove  the  amount  of  his  tax- 
able costs  in  the  action  against  Baldwin  &  Fake,  and  in 
allowing  the  plaintiff  to  recover  them  in  this  action  (Del- 
aware Bank  ».  Jarvis,  20  N.  Y.,  226,  228,  230  ;  White  v. 
Madison,  26  Id.,  117,  129). 

If  the  judgment  roll  in  the  suit  against  Baldwin  & 
Fake  was  evidence  against  the  defendants,  then  the 
plaintiff  certainly  showed  a  cause  of  action  against  the 
defendants,  and  the  motion  for  nonsuit  was  properly  de- 
nied. 

It  is  no  objection  that  the  judgment  in  the  suit  against 
Baldwin  &  Fake  was  given  by  a  referee,  on  a  reference 
of  the  cause,  for  all  issues  are  now  referable  upon  the 
written  consent  of  the  parties  (Code,  §  270).  There  was 
no  error  committed  upon  the  trial ;  none  of  the  excep- 
tions are  well  taken  ;  a  new  trial  must  be  denied  with 
costs,  and  the  plaintiff  have  judgment  upon  the  verdict. 

Judgment  was  perfected,  and  defendants  appealed  to 
the  court  of  appeals.  The  original  plaintiff  having  died 
since  the  appeal,  the  plaintiff,  his  administratrix,  was 
substituted  by  order  of  the  court. 

Dewili  C.  Bates,  for  the  defendants,  appellants.— I. 
The  only  evidence  which  was  given  by  the  plaintiff  on 
the  trial,  to  support  his  action  was  a  judgment  roll  in  an 
action  in  the  supreme  court  in  favor  of  the  plaintiffs  in- 
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testate,  Isaac  W.  Fake  v.  Ebenezer  Baldwin  and  John 
W.  Fake.  (1.)  It  is  claimed  that  this  evidence  was  in- 
competent for  any  purpose,  but  if  it  could  be  used  for 
any  purpose  it  could  only  be  used  in  connection  with 
legal  proof  of  a  cause  of  action  against  the  defendants, 
on  a  prima  facie  cause  of  action  independent  of  the 
judgment  roll.  In  other  words,  the  proof  must,  in  some 
way,  show  the  defendants  to  have  been  connected  with 
this  transaction,  other  than  the  mere  production  of  a 
judgment  roll  in  which  they  were  not  parties.  (2.)  If 
the  judgment  roll  was  properly  in  evidence,  the  defend- 
ants were  not  estopped  thereby  from  proving  that  the  note 
in  question  was  not  usurious,  and,  also,  that  the  plain- 
tiff knew  the  true  consideration  of  the  note  at  the  time 
he  purchased  it.  This  evidence  was  rejected  by  the 
court.  Neither  the  letter  or  spirit  of  the  decision  of  this 
court  in  the  case  of  the  Bank  of  Delaware  v.  Jarvis  (20 
N.  Y.,  226)  are  in  conflict  with  the  above  view  of  this 
question.  In  the  case  of  Craig  v.  Ward  (36  Barb.,  378), 
cited  by  the  learned  justice  in  his  opinion  in  this  case, 
the  rule  above  contended  for  is  sustained  (see  note  of  the 
case  on  page  378).  After  holding  the  judgment  roll 
legal  evidence  in  that  case,  also  held,  in  these  words, 
"But  that  this  being  an  action  for  fraud,  Craig  was 
bound  to  prove,  by  other  evidence,  that  W.  and  C. 
practiced  a  fraud  upon  him  in  the  transfer  of  the  mort- 
gage." 

II.  The  defendants'  answer  denies  that  the  note  was 
usurious,  and  on  the  trial  the  defendants  offered  to 
prove  the  true  consideration  of  the  note,  and  that  the 
same  was  not  usurious.  The  counsel  for  the  plaintiff  ob- 
jected, on  the  ground  that  the  judgment  roll  in  the  case 
of  Fake  V.  Baldwin  &  Fake  was  conclusive  as  against 
the  defendants  in  this  action.  The  court  sustained  the 
objection,  and  the  defendants  excepted.  The  defend- 
ants claim  that  this  ruling  was  erroneous.  The  defend- 
ants were  not  parties  to  that  action,  although  they 
might  be  liable  if  the  note  was  usurious,  according  to 
the  decision  of  the  court  of  appeals  in  the  case  of  the 
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Bank  of  Delaware  v.  Jarvis  (20  N.  Y.,  226).  In  that 
case  there  was  no  dispute  but  that  the  note  was  usuri- 
ous, and  Jarvis  knew  it,  and  all  that  case  decides  is, 
that  Jarvis  was  liable  for  the  amount  of  the  note,  and 
having  had  notice,  he  was  also  liable  for  costs.  But 
there  is  no  pretense  in  that  case  but  that  if  the  note  had 
not  been  usurious,  Jarvis  could  have  availed  himself  of 
that  fact  as  a  defense,  notwithstanding  the  judgment 
against  the  bank.  There  are  no  authorities  holding 
such  a  judgment  an  estoppel  as  against  any  person  not 
a  party  to  the  record.  Why  should  a  party  selling  a 
note,  against  which  he  knows  there  is  no  legal  defense, 
be  compelled  to  expend  his  money  to  prosecute  the 
maker  of  that  note,  merely  upon  the  requirement  of  the 
holder  of  the  note,  who,  perhaps,  as  in  this  case  was 
worthless,  as  well  as  the  maker,  and  who  purchased  the 
note  to  enable  him  to  get  off  some  worthless  western 
land?  It  seems  to  me,  that  it  is  in  time  for  him  to  show 
that  such  note  is  not  usurious,  when  he  is  made  a  party 
to  the  action.  Suppose  he  assumes,  on  such  notice,  the 
prosecution  of  the  action,  and  succeeds,  but  is  unable  to 
collect  even  his  taxable  costs  as  against  the  maker  of  the 
note,  he  must  lose  his  trouble  and  costs,  although  it 
turns  out  that  he  was  not  in  fault.  It  is  true,  as  sug- 
gested in  the  opinion  at  the  general  term,  that,  as  be- 
tween grantor  and  grantee  of  real  estate,  the  grantor 
may  sometimes  be  required  to  defend  an  action  to  defend 
the  title,  but  I  am  not  aware  of  any  rule  or  decision 
which  requires  him  to  prosecute  for  his  grantee.  The 
only  reasonable  rule  in  cases  like  this  appears  to  me  to 
be,  that  the  seller  of  such  note,  when  sued,  may  be  per- 
mitted to  prove  as  a  defense  that  the  note  was  a  valid 
note,  and  was  not  usurious ;  and  he  should  not  be  re- 
quired to  prosecute  the  action  for  another,  if  he  prefers 
to  take  the  risk  of  proving  the  note  to  be  valid,  when  an 
action  is  brought  against  him. 

III.  The  counsel  for  the  defendants  moved  the  court 
to  nonsuit  the  plaintiff,  on  the  ground  that  he  had  not 
shown  a  cause  of  action  which  entitled  him  to  recover, 
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which  was  denied,  and  the  defendants  excepted.  The 
only  proof  as  a  foundation  for  the  action  is  the  judg- 
ment roll,  in  which  the  defendants  are  not  parties,  and 
this  is  not  legal  evidence  against  the  defendants. 

IV.  The  defendants'  counsel  objected  to  the  admis- 
sion of  the  judgment  roll  in  evidence,  which  objection 
was  overruled,  and  excepted  to.   This  objection  was  well 
taken,  if  that  record  did  not  bind  the  defendants  in  this 
action,  without  further  proof,  as  no  further  proof  was  of- 
fered. 

V.  It  appears  from  the  complaint  and  the  judgment 
roll  in  the  case  of  Fake  v.  Baldwin  &  Fake,  that,  after 
the  suit  was  commenced,  and  after  the  notice  to  the  de- 
fendants, the  parties  to  that  action  referred  that  cause 
(which  was  not  referable  by  law)  to  a  referee,  who  tried 
the  cause.     This  reference  by  the  consent  of  the  plain- 
tiff took  the  case  out  of  the  proper  course  of  judicial 
proceedings,  and  the  report  of  that  referee   could  no 
more  bind  the  defendants  in  this  action,  than  the  report 
of  arbitrators  would,  if  the  parties  had  seen  fit  to  refer 
the  cause  to  arbitration.     It  is  true,  the  cause  could  be 
referred  by  consent  of  the  parties,  and  the  parties  to  the 
action  are,  no  doubt,  bound  by  it ;  but  the  question 
here  is,  can  the  party  bind  another  person,  who  is  not  a 
party  to  the  suit  ? 

VI.  It  appears  from  the  complaint,  which  is  not  de- 
nied, that  the  note  in  question  was  purchased  by  the 
plaintiff  partly  for  Iowa  lands,  and  not  for  cash.     If, 
therefore,  he  was  entitled  to   recover  for  ai^thing,  it 
would  be  the  actual  value  of  what  he  paid,  and  not  the 
amount  of  the  note. 

N.  C.  Modk,  for  respondent. — I.  The  court  properly 
ruled  that  defendants  were  estopped  by  the  judgment  in 
the  case  of  this  plaintiff  against  Baldwin  &  Fake,  the 
makers  of  the  note,  from  showing  that  the  note  was  not 
usurious.  (1.)  The  defendants,  having  had  notice  of  the 
action,  and  been  requested  to  prosecute  the  eame  to 
judgment,  were  bound  by  the  judgment  therein  ren- 

N.  S.-VOL.VII.-8. 
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dered   (Blasdale  v.   Babcock,  1  Johns.,  517  ;  Cooper  v. 
Watson,  10  Wend.,  203  ;  2  Greenl.  EG.,  §  116  ;  Castle  v. 
Noyes,  14  N.  T.  [4  Kern.],  332,  335 ;  Miner  v.  Clark,  15 
m?7«ZM  425;  Delaware  Bank  v.  Jarvis,  20  N.  Y.,  227; 
Fay  0.  ^m  >s,  44  J5ar&.,  327  ;  Beers  a.  Pinney,  12  Wend., 
309,  310 ;   White  v.  Madison,  26  N.  Y.,  129  ;  Thomas  v. 
Hubbell,  18  Barb.,  9 ;  Kettle  v.  Lipe,  6  Id.,  467;  Wright 
v.  Whiting,  40  Id.,  235  ;  Howe  v.  Buffalo  R.  R.  Co.,  38 
Id.,  124 ;  37  JV.  7.,  297,  299  ;  Burt  a.  Dewey,  31  Barb., 
540).     "If  the  vendor  appears  and  defends,  or  if  the 
vendee  gives  him  notice  so  that  he  has  the  oppor!  unity 
to  do  so,  the  judgment  against  the  vendee  is  conclusive 
in  an  action  by  the  latter  against  his  vendor,  on  the  im- 
plied warranty  of  title,  although  the  vendor  was  no 
party  to  the  action.     And  the  rule  is  the  same  in  regard 
to  all  persons  who  stand  in  such  a  relation  to  each  other, 
that  the  matters  determined  in  an  action  brought  by  a 
third  person  against  one,  will  necessarily  again  come  in 
question,  in  proceedings  between  him  and  the  other,  as 
vendors,   grantees,   sureties,   persons  acting    under    an 
agreement  for  an  indemnity,  and  the  like.     It  is  not  ne- 
cessary that  the  parties  should  be  the  same,  in  the  second 
action,  or  that  they  should  occupy  the  same  relative  po- 
sitions of  plaintiff  and  defendant,  as  in  the  former  action, 
or  that  the  form  of  action  should  be  the  same.    The  test 
is  whether  the  party  against  whom  the  former  judgment 
is  sought  to  be  used,  was,  or  had  an  opportunity  of,  be- 
ing heard,  and  the  matter  litigated  is  the  same,  and  the 
parties  are  in  privity  as  to  such  matters"    (Craig  v. 
Ward,  36  Barb.,  383,  and  cases  cited).     It  is  not  neces- 
sary that  the  parties  should  be  the  same    (Castle  v. 
Noyes,  14  N.  Y.   [4  Kern.],  332,  335).     It  is  immaterial 
whether  the  plaintiff  in  this  action  was  plaintiff  or  de- 
fendant in  the  other  (12  Vt.,  381).     A  party  who  has  no- 
tice of  the  pendency  of  a  suit  is  bound  by  it.     "The 
term  'parties,'  as  thus  used,  includes  all  who  are  di- 
rectly interested  in  the  subject-matter,  and  who  had  the 
right  to  make  defense,  control  the  proceedings,  examine 
and  cross-examine  witnesses,  and  appeal  from  the  judg- 
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ment"  (Robbins  v.  City  of  Chicago,  4  Wall.,  672-675; 
Castle  v.  Noyes,  14  N.  T.  [4  Kern.},  332,  335).  All  this 
was  freely  offered  to  defendants,  and  if  they  had  as- 
sumed the  prosecution  of  the  action,  plaintiff  could  have 
done  no  act  to  their  prejudice  (Kellogg  v.  Forsyth,  24 
How.  U.  S.,  186).  It  is  immaterial  whether  the  former 
judgment  was  right  or  wrong.  It  was  defendants'  duty, 
if  wrong,  to  have  it  reviewed  and  set  right  (Howe  v. 
Buffalo  R.  R.  Co.,  38  Barb.,  124  ;  37  N.  Y.,  297).  The 
defendants  having  been  sworn  as  witnesses  on  behalf  of 
plaintiff,  that  alone  was  sufficient  notice  to  conclude 
them  (Barneys.  Dewey,  13  Johns.,  224;  Brewster  v. 
Countryman,  12  Wend.,  450  ;  Chicago  City  v.  Robbins, 
2  Black,  423;  4  Wall.,  672-675;  Walker  v.  Ferrin,  4 
Vt.,  523  ;  Carpenter  v.  Pier,  30  Id.,  81 ;  Howe  v.  Buffalo 
R.  R.  Co.,  38  Barb.,  124). 

II.  The  court  properly  overruled  the  objections  to 
the    proof    of    the    amount    of    the    plaintiff's    tax- 
able costs  in  the  action  against  Baldwin  &  Fake.     He 
was  entitled  to  recover  them  (Rickert  v.  Snyder,  9  Wend., 
416,  423  ;  Delaware  Bank  v.  Jarvis,  20  N.  Y.,  226,  228. 
230 ;  White  v.  Madison,  26  Id.,  117,  129  ;  Baxter  v.  Ry- 
erss,  13  Barb.,  267;  3  Pars,  on  Cont.,  5  ed.,  165,   and 
note  ;  Id.,  212  ;  Sedgw.  on  Dam.,  165  marg.  p.).     It  was 
optional  with  the  makers  whether  or  not  they  would  set 
up  the  defense  of  usury.     If  they  had  not,  plaintiff 
would  have  recovered  against  them  what  he  purchased. 
The  only  method  of  determining  whether  they  would  or 
not  was,  by  bringing  an  action  and  prosecuting  it  to 
judgment.     Plaintiff  had  a  right  to  bring  the  action. 
He  had  no  knowledge  it  was  claimed  there  was  any  such 
defense  as  usury.     After  it  was  brought,  he  had  a  right 
to  give  defendants  notice,  and,  on  prosecuting  it  to  judg- 
ment, have  the  question  of  usury  determined  so  as  to 
bind  them.     They  claimed,  even  on  this  trial,  the  note 
was  valid. 

III.  The  court  properly  overruled  the  objections  to 
the  proof  that  plaintiff  paid  the  costs  recovered  against 
him  by  Baldwin  &  Fake  (Delaware  Bank  t?.  Jarvis,  20 
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W.  Y.,  228,  230  ;  White  r.  Madison,  26  Id.,  129 ;  Sedgw. 
on  Dam.,  295,  marg.  p.).  Unless  plaintiff  paid  them  he 
might  never  be  actually  damnified  to  their  amount,  and 
yet  recover  them  of  the  defendants.  But  if  he  were  en- 
titled to  recover  their  amount  without  paj^ment,  proof 
thereof  could  not  possibly  have  injured  defendants.  Even 
in  a  criminal  case,  on  bill  of  exceptions,  a  new  trial  will 
not  be  granted  for  error,  if  it  be  such  that  it  could  do  no 
legal  injury  (Shorter  v.  People,  2  N.  Y.  [2  Comst.],  193. 

IV.  The  foregoing  points  cover  the  exceptions  to  the 
ruling  of  the  court  as  to  how  much  the  plaintiff  was  en- 
titled to  recover.     Baldwin  &  Fake  are  presumed  to 
have  been  solvent  (Neff  v.  Clute,  12  Barb.,  466  ;  Rider 
v.  Pond,  19  N.  Y.,  262  ;  Walrod  v.  Ball,  9  Barb.,  271). 

V.  The  defendants'  motion  for  a  nonsuit  was  prop- 
erly denied.    On  the  sale  of  a  chose  in  action  there  is 
an  implied  warranty  of  its  genuineness  and  validity 
(Delaware  Bank  v.  Jarvis,  20  N.  Y.,  226,  231  ;  Furniss  v, 
Ferguson,  15  Id.,  437;  34  Id.,  485,  488;   Carman  v. 
Trude,  25  How.  Pr.,  440  ;  1  Hill,  287 ;  Edw.  on  Prom. 
N.,  191 ;  Story  on  Prom.  N.,  §  118 ;  Story  on  Sales,  3 
ed.,  §  367  /;  2  Ell.  &  Bl.,  849  ;  I  Pars,  on  Cont.,  5  ed., 
584,  note  s).     Defendants  were  parties  to  the  giving  of 
the  note.     They  knew  and  concealed  its  invalidity,  un- 
known to  plaintiff.     They  are  liable  to  plaintiff  for  the 
money  obtained  by  such  fraudulent  concealment  as  for 
money  had  and  received  (27  Barb.,  652  ;  1  Keyes,  449). 

VI.  The  fact  that  the  case  was  referred,  according  to 
the  usual  practice  of  the  court,  and  tried  before  a  ref- 
eree, does  not  make  the  judgment  any  less  a  bar  than  if  it 
had  been  tried  before  a  jury  (Matter  of  Empire  City 
Bank,  18  N.  Y.,  217  ;  People  v.  Board  of  Supervisors, 
12  How.  Pr.,  64  ;  Murray  v.  Murray,  5  Johns.  Ch.,  60). 
In  Jackson  v.  Marsh  (5  Wend.,  46)  the  defendant,  after 
serving  notice  of  plaintiff's  claim,  confessed  judgment. 
The  judgment  was  held  a  bar,  the  court  saying,  "Here 
is  a  judgment  regularly  obtained  ;  upon  confession  in- 
deed, and  for  good  reason  ;  the  grantor  in  the  deed,  un- 
der which  the  tenant  held,  and  who  must  have  been 
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able  to  defend  if  lie  could,  had  refused  to  do  so.  Had 
the  tenant  suffered  judgment  by  default,  the  conse- 
quence would  have  been  that  both  would  have  lost  the 
land,  and  so  they  did  under  the  confession." 

LOTT,  J.  —  The  defendants'  answer  shows  that  they 
were  privy  to  the  consideration  of  the  note  set  forth  in 
the  complaint,  and  the  facts  and  circumstances  under ( 
which  it  was  given,  and  transferred  to  Isaac  W.  Fake, 
the  plaintiff's  intestate  (by  whom  this  action  was  com- 
menced, and  who  is  referred  to  when  the  plaintiff  is 
herein  spoken  of),  and  that  after  the  defense  of  usury 
was  interposed  in  an  action  commenced  by  him  against 
the  makers  thereof,  he  notified  each  of  them  by  a  notice 
in  writing  of  the  commencement  of  that  action,  and  of  such 
defense,  and  therewith  served  each  of  them  with  a  copy 
of  the  summons,  complaint  and  answer  therein,  and  in 
the  notice  he  also  requested  and  required  them  to  as- 
sume the  prosecution  of  the  said  action,  and  to  prose- 
cute the  same  to  judgment,  and  that  they,  or  either  of 
them,  would  be  allowed  to  do  so,  but  that  they,  and 
each  of  them,  refused  to  comply  with  such  request  and 
requirement,  or  to  have  anything  to  do  with  the  prose- 
cution of  the  action  ;  that  they  were  severally  subpoe- 
naed and  sworn  on  the  trial  of  the  action,  on  behalf  of 
the  plaintiff,  and  that  they  were  subsequently  served 
with  a  copy  of  the  judgment  rendered  against  the  plain- 
tiff therein,  and  with  a  copy  of  the  report  of  the  referee 
on  which  such  judgment  was  entered,  and  he  demanded 
of  them  the  amount  of  said  note  with  interest,  and  the 
amount  of  said  judgment  and  his  own  costs  and  dis- 
bursements, with  a  reasonable  counsel  fee,  specifying 
the  several  amounts  claimed.  He  afterwards,  and  before 
the  commencement  of  this  action,  tendered  to  the  de- 
fendants the  note  in  question,  and  also  at  the  same  time 
demanded  the  return  of  the  consideration  paid  therefor 
and  payment  of  such  judgment,  costs,  and  counsel  fees' 
but  they  refused  to  accept  said  note,  or  comply  with 
such  demand,  or  any  part  thereof. 
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It  is  further  shown  by  the  bill  of  exceptions  that  the 
judgment  roll  in  said  action  was  introduced  and  read 
in  evidence,  from  which  it  appeared  that  the  judgment 
was  recovered  on  the  note  set  forth  in  the  complaint  in 
this  action  ;  that  the  defense  of  usury  was  interposed, 
that  the  issues  were  duly  referred  to  a  referee  to  hear 
and  decide  the  same,  and  that  he,  after  the  trial  thereof, 
found  in  express  terms  that  the  said  note  was  usurious 
and  void,  as  alleged  in  the  answer  of  the  defendants. 

It  also  appeared  that  before  the  commencement  of 
this  action  the  plaintiff  had  paid  and  satisfied  the  said 
judgment  so  recovered  against  him,  together  with  the 
amount  of  the  statutory  costs  that  would  have  been  re- 
coverable by  him  if  he  had  succeeded  in  that  action. 

Upon  these  facts,  the  defendants  moved  the  court  to 
nonsuit  the  plaintiff  on  the  ground  that  he  had  not 
shown  a  cause  of  action  which  entitled  him  to  recover. 
That  motion  was  denied,  and  then  (no  proof  having  been 
introduced  by  defendants)  the  court  ruled  and  decided 
that  the  plaintiff  was  entitled  to  recover  the  amount  he 
paid  for  the  note,  and  interest  thereon  from  the  date  of 
the  purchase  thereof,  together  with  the  amount  of  costs 
included  in  the  said  judgment,  and  the  statutory  costs 
to  which  he  would  have  been  entitled  if  he  had  obtained 
judgment  for  the  note  with  interest  on  said  sums  respec- 
tively from  the  time  of  payment  thereof.  A  verdict  was 
accordingly  rendered  for  said  amount,  and  judgment 
entered  thereon. 

Exceptions  were  duly  taken  by  the  counsel  of  the  de- 
fendants to  the  denial  of  said  motion,  and  also  to  such 
ruling  and  decision ;  and  the  principal  question  for  de- 
cision on  appeal  to  this  court  is  presented  by  these  ex- 
ceptions. 

Upon  the  preceding  facts  the  plaintiff  was,  within  the 
decision  of  this  court  in  the  case  of  Delaware  Bank  v. 
Jarvis  (20  N.  Y.,  226)  clearly  entitled  to  recover  the 
whole  amount  for  which  such  judgment  was  rendered. 
The  material  facts  in  that  case  and  in  this  are  substan- 
tially the  same,  and  the  judgment  on  the  merits  is  con- 
clusive on  us. 
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An  exception  was  taken  to  the  introduction,  by  the 
plaintiff,  of  the  judgment  roll  above  mentioned,  and  to 
proof  of  payment  of  the  costs  included  therein,  and  of 
the  statutory  costs  of  his  attorney,  by  the  plaintin. 

The  defendants,  under  the  decision  referred  to,  im- 
pliedly  warranted,  on  the  transfer  of  the  note  by  them, 
against  any  legal  defense  to  an  action  thereon  ;  and  hav- 
ing had  notice  of  the  defense  interposed,  and  an  oppor- 
tunity to  enforce  its  collection,  they  were,  within  the 
rule  referred  to  by  the  learned  justice  delivering  the 
opinion  of  the  supreme  court,  and  the  authorities  cited 
by  him  in  support  thereof,  bound  by  the  judgment. 

I  can  see  no  ground  for  the  defendants'  objection  to 
evidence  showing  the  payment  by  the  plaintiff  of  the 
judgment  and  costs.  They  constitute  the  damages 
which  he  was  entitled  to  recover,  and  it  certainly  was 
competent,  if  not  necessary,  to  prove  them. 

An  exception  was  also  taken,  on  behalf  of  the  defen- 
dants, to  the  exclusion  of  an  offer  on  their  behalf  to 
prove,  by  one  of  them,  the  true  consideration  of  the  note 
in  question,  and  that  the  same  was  not  usurious. 

This  evidence  was  property  excluded.  They  had 
had  full  opportunity  to  show,  in  the  action  brought 
against  the  makers,  any  and  every  thing  which  would 
have  entitled  the  plaintiff  therein  to  a  recovery.  They 
neglected  to  avail  themselves  of  it,  and  the  judgment 
therein,  as  before  stated,  is  conclusive  on  them. 

It  may  be  proper  to  add  that  the  defendants'  counsel, 
in  his  points,  claims  that  proof  given,  on  the  part  of  the 
plaintiff,  of  the  amount  of  his  taxable  costs  in  the  action 
against  the  makers  was  improper,  first,  because  they 
had  not  been  taxed  by  a  proper  officer,  and  second,  be- 
cause the  items  should  have  been  proven  or  shown  to 
the  court,  and  by  the  court  passed  upon  as  matter  of 
law,  and  that  it  was  erroneous  to  allow  the  witness  to 
swear  to  a  conclusion  of  law. 

It  is  a  sufficient  answer  to  this  position  to  say  that 
neither  of  these  grounds  was  stated  on  the  trial.  On  the 
plaintiff's  offering  "to  prove  (by  one  of  his  attorneys) 
the  amonnt  of  the  plaintiff's  taxable  costs  in  that  action, 
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and  the  payment  of  the  same  to  him  by  the  plaintiff," 
the  counsel  for  the  defendants  "objected  to  such  evi- 
dence, as  being  illegal,  incompetent,  and  immaterial." 
This  objection  was  to  the  matter  offered  in  proof,  and 
not  to  the  mode  of  proving  it.  If  the  latter  ground 
had  been  stated,  it  might  have  been  obviated  by  addi- 
tional evidence.  It  is  now  too  late  to  raise  that  objec- 
tion on  appeal  in  this  court. 

It  is  also  now  claimed  by  the  defendant's  counsel 
that  the  judgment  in  the  action  on  the  note  is  not  bind- 
ing on  them,  because,  it  being  not  referable  by  law,  was 
tried  by  a  referee  on  an  order  of  reference  to  him  by  con- 
sent. Such  reference  was  allowable  tinder  section  270 
of  the  Code  ;  and  the  counsel  admits  that  "the  parties 
to  the  action  are  no  doubt  bound  by  it."  This  conces- 
sion is  properly  made,  and  is  fatal  to  his  objection.  The 
defendants,  as  well  as  the  parties,  for  the  reasons  above 
referred  to,  are  bound  by  the  judgment. 

These  views  lead  us  to  the  conclusion  that  the  judg- 
ment  should  be  affirmed,  with  costs. 


THE  NATIONAL  PARK  BANK  against  THE  NINTH 
NATIONAL  BANK. 

Supreme  Court,  First  District ;  General  Term.  April. 

1869. 

FORGED  PAPER. — CAUSE  OF  ACTION  TO  RECOVER  BACK 
AMOUNT.  — PLEADING. 

A  forger  obtained  from  a  bank  in  a  distant  place  a  draft  for  $14.20,  drawn 
on  the  plaintiffs  in  New  York,  and  payable  to  the  order  of  E.  S. ;  and  by 
forgery  he  altered  the  sum  to  $6,300,  and  the  name  of  the  payee  to  E.  G.  F. 
These  alterations,  which  were  made  by  the  aid  of  acids,  involved  the 
erasure  of  the  signature  of  the  drawer's  cashier,  which  signature  was 
then  re-written  by  the  forger,  so  as  to  appear  as  before.  The  draft  thus 
altered,  and  with  the  indorsement  of  the  payee  added,  was  sold  to  an- 
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other  bank,  and  by  that  bank  transmitted  to  the  defendants  for  collec- 
tion. The  defendants  presented  it  to  the  drawees,  the  plaintiffs,  for 
payment,  by  whom  the  $6,300  was  accordingly  paid.— Held,  that  on  the 
discovery  of  the  forgery,  the  plaintiffs  could  maintain  an  action  against 
the  defendants,  to  whom  they  had  paid  it,  for  the  recovery  of  the 
amount  paid,  less  $14.20,  the  amount  of  the  genuine  draft  as  ofiginally 
drawn. 

Where  a  genuine  draft  has  been  altered,  not  only  in  the  name,  but  in  the 
amount  payable,  the  drawee,  having  paid  it,  must  bear  the  loss  as  to  the 
original  amount ;  but  as  to  the  excess  caused  by  forgery  in  altering  the 
draft,  he  may  recover  it  back  from  those  to  whom  he  paid  it. 

Form  of  complaint  in  such  action,  sustained  on  demurrer. 

.Such  action  was  sustained,  on  demurrer,  against  the  objection  that  the 
bank  which  drew  the  draft,  and  the  bank  which  owned  it,  were  neces- 
sary parties,  but  were  not  joined. 

Demurrer  to  complaint. 

This  action  was  brought  by  the  National  Park  Bank 
of  New  York  against  the  Ninth  National  Bank  of  New 
York,  to  recover  back  money  paid  by  the  plaintiffs  to 
the  defendants,  on  a  draft  which  had  been  altered  by 
forgery,  and  transmitted  by  the  defendants  to  the  plain- 
tiffs for  payment.  The  facts  relied  upon  by  the  plain- 
tiffs are  briefly  as  follows  : 

The  National  Park  Bank  is  the  New  York  correspon- 
dent of  the  Ridgely  National  Bank,  of  Springfield,  Illi- 
nois. 

On  March  25,  1867,  a  stranger  called  at  the  Ridgely 
Bank  and  bought  a  draft  on  the  Park  Bank,  of  $14.20, 
which  he  procured  to  be  drawn  to  the  order  of  Ely 
Shirley. 

By  application  of  acids,  the  name  of  the  payee  and 
the  amount  of  the  draft  were  removed,  and  E.  G.  Fan- 
chon,  Esq.,  inserted  as  the  name  of  the  payee,  and  $6,300 
as  the  amount. 

The  original  amount,  $14.20,  having  been  marked  in 
figures  on  the  back  of  the  original  draft  opposite  the 
name  of  the  drawer,  "Wm.  Ridgely,  cashier,"  the  acid 
which  took  out  these  figures  soaked  through  the  paper 
and  took  out  also  the  name  "Wm.  Ridgely,  cashier," 
which  was  thereupon  re-written  as  before. 
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The  draft  then  read  : 

"Pay  to  the  order  of  E.  G.  Fanchon,  Esq.,  sixty-three 
hundred  dollars." 

The  draft  thus  altered  was  sold  outright  to  the  Lex- 
ington National  Bank,  of  Lexington,  Kentucky,  before 
the  Park  Bank  had  ever  seen  it  or  done  anything  to  give 
it  currency. 

The  Lexington  Bank  did  not  receive  it  for  collection, 
but  paid  cash  for  it  outright. 

This  bank  then  sent  it  to  the  defendants,  the  Ninth 
National  Bank  of  New  York  city,  for  collection. 

The  defendants  presented  the  draft  to  the  plaintiffs, 
for  payment,  on  April  12,  1868,  and  it  was  paid  by  the 
plaintiffs  on  that  day. 

On  May  10, 1868,  the  plaintiffs  discovered  the  forgery, 
and  on  the  same  day  notified  the  defendants,  and  de- 
manded back  the  money  paid. 

The  defendants  refused  to  pay  as  requested,  and 
thereupon  this  suit  was  brought. 

The  allegations  of  the  amended  complaint,  which,  by 
the  decision,  was  sustained  on  demurrer,  were  as  fol- 
lows : 

"That  the  plaintiffs  are,  and  at  the  times  hereinafter 
mentioned  were,  a  corporation,  duly  incorporated,  and 
existing  under  and  by  virtue  of  an  act  of  the  Congress 
of  the  United  States,  entitled  '  An  Act  to  provide  a  na- 
tional currency,  secured  by  a  pledge  of  United  States 
bonds,  and  to  provide  for  the  circulation  and  reVlemp- 
tion  thereof,"  approved  June  3, 1864  ;  and  have  capacity 
to  sue  by  the  above  title.  1 

"That  the  defendants  were,  at  the  times  hereinafter 
mentioned,  and  still  are,  a  corporation,  duly  incorpor- 
ated and  existing  under  and  by  virtue  of  said  act.  ( 

"That  at  said  times  the  Ridgely  National  Bank  of 
Springfield,  Illinois,  were,  and  now  are,  a  corporation 
duly  incorporated  under  and  by  virtue  of  said  act. 

"That  at  Springfield,  Illinois,  on  March  25, 1867,  said 
Ridgely  National  Bank  drew  its  certain  draft  or  bill  of 
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exchange,  numbered  48558,  dated  at  said  place,  on  said 
day,  wherein  and  whereby  it  directed  the  plaintiffs  to 
pay  to  the  order  of  Ely  Shirley  the  sum  of  fourteen  dol- 
lars and  twenty  cents. 

"That  said  Ridgely  National  Bank  thereupon  deliv- 
ered said  draft  to  said  payee. 

"  That  thereafter,  and  before  the  payment  by  plain- 
tiffs to  the  defendants,  hereinafter  mentioned,  the 
amount  of  said  draft  was  changed  from  fourteen  dollars 
and  twenty  cents  to  sixty-three  hundred  dollars,  and  the 
name  of  said  payee  was  changed  from  Ely  Shirley  to  E. 
GK  Fanchon,  Esq. 

"  That  said  changes  in  the  amount  and  name  of  the 
payee  of  said  draft  were  made  fraudulently,  and  without 
the  authority,  consent  or  knowledge  of  said  Ridgely  Na- 
tional Bank,  or  the  plaintiffs. 

"And  the  plaintiffs  say,  upon  information  and  belief, 
that  the  name  of  William  Ridgely,  cashier,  signed  to 
said  draft,  being  the  name  of  the  cashier  of  said  Ridgely 
National  Bank,  and  the  name  by  which  the  drafts  of  the 
same  were  drawn  was  taken  out  or  erased  from  said 
draft  before  the  payment  thereof  by  the  plaintiffs,  by 
means  of  acid  or  other  chemical  process,  and  that  the 
said  name  was  thereupon  re- written  by  the  person  who 
made  said  erasure,  as  originally  made. 

"  That  the  changes  and  re- writing  of  the  said  name,  as 
aforesaid,  were  unknown  to  the  plaintiffs  until  May  10, 
1867,  as  hereinafter  stated. 

"That  after  the  alterations  above  mentioned,  and  be- 
fore the  payment  of  said  draft  by  the  plaintiffs,  as  here- 
inafter mentioned,  the  same  was  discounted  by  the  Lex- 
ington National  Bank,  and  became  the  property  thereof, 
and  by  it  was  indorsed  to  the  defendants. 

"That  after  such  alterations,  indorsement  and  de- 
livery to  the  defendants,  and  on  or  about  April  12, 1867, 
the  defendants  indorsed  said  draft,  and  presented  the 
same  to  the  plaintiffs,  bearing  the  indorsement  of  said 
Lexington  National  Bank,  and  an  indorsement  purport- 
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ing  to  be  the  indorsement  of  E.  G.  Panchon,  and  de- 
manded the  payment  thereof. 

"That  said  Fanchon,  at  the  time  of  said  indorse- 
ment, was  cognizant  of,  and  privy  to,  said  alterations. 

"That  on  or  about  said  April  12,  1867,  the  plaintiffs, 
in  ignorance  of  said  alterations,  and  supposing  that  the 
draft  was  as  drawn,  paid  the  said  amount  of  sixty -three 
hundred  dollars  to  the  defendants  on  said  draft  herein, 
as  so  altered,  and  received  said  altered  draft  from  the 
defendants,  and  now  have  the  same  in  their  posses- 
sion. 

"  And  the  plaintiffs  say,  that  on  or  about  May  10, 
1867,  they  for  the  first  time  knew  or  discovered  said  al- 
terations, and  that  said  draft  was  not  genuine  as  to  the 
amount  and  payee  thereof. 

"And  that  the  plaintiffs  forthwith,  and  on  said  May 
10,  1867,  notified  the  defendants  of  the  facts  of  said  al- 
terations, and  demanded  the  re-payment  of  the  sum  of 
money  paid  to  the  defendants  as  aforesaid,  and  tendered 
said  draft  to  the  defendants,  and  offered  to  return  the  same 
on  the  re-payment  of  the  amount  due.  And  that  they  still 
are,  and  ever  since  have  been,  ready  to  return  said  draft 
to  the  defendants  on  the  re-payment  of  said  sum  ;  and 
the  defendants  refused,  and  ever  since  have  refused,  to 
repay  said  sum,  or  any  part  thereof.  And  the  plaintiffs 
say  that  they  have  been  guilty  of  no  negligence  or  laches 
in  the  premises. 

"That  the  signature,  Wm.  Ridgely,  cashier,  re-writ- 
ten on  said  draft,  as  aforesaid,  and  now  being  thereon, 
has  been  recognized  as  genuine  by  said  Ridgely  Na- 
tional Bank,  and  the  plaintiffs,  and  that  said  draft  is 
recognized  by  said  Ridgely  National  Bank,  and  the 
plaintiffs,  as  genuinely  drawn  for  said  sum  of  fourteen 
dollars  and  twenty  cents,  so  far  as  concerns  the  signa- 
ture of  said  cashier. 

"Wherefore,"  &c. 

The  defendants  demurred  on  the  ground  that  the 
Ridgely  National  Bank  of  Springfield  should  be  made 
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a  party,  and  also  the  Lexington  City  National  Bank  ; 
and  upon  the  ground  that  the  complaint  did  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 

The  cause  was  heard  on  the  demurrer  at  special  term, 
in  February,  1869,  and  the  following  decision  rendered  : 

SUTHERLAND,  J.  —  It  appears  from  the  complaint  that 
not  only  the  amount,  and  name  of  the  payee,  of  the  bill 
or  draft  were  altered,  but  also  that  the  name  or  words 
"Wm.  Eldgely,  cashier,"  purporting  to  be  the  signa- 
ture of  the  cashier  of  the  drawers  to  the  altered  draft  or 
bill,  was  forged,  or  counterfeited. 

The  case  therefore  made  by  the  complaint  is  within 
the  rule  laid  down  by  Lord  MANSFIELD  in  Price  v. 
Neale  (3  Burr.,  1354). 

This  decision  was  not  overruled  in  Smith  •».  Mercer  (6 
Taunt.  ,  76),  but  was  recognized  by  a  majority  of  the 
judges.  Neither  in  Smith  v.  Mercer  nor  in  Cocks  v. 
Masterman  (9  Barn.  &  C.,  902),  were  the  plaintiffs  the 
drawees,  but  they  were  the  bankers  of  the  drawees.  The 
rule  laid  down  in  Price  v.  Neale  was  fully  recognized  in 
Canal  Bank  v.  Bank  of  Albany  (1  Hill,  287)  ;  Bank  of 
Commerce  v.  Union  Bank  (3  N.  Y.  [3  Gomst.\  230; 
Goddard  v.  Merchants'  Bank  (4  Id.  [4  Comst.],  147); 
and  United  States  Bank  v.  Bank  of  Georgia  (10  Wheat., 
333). 

The  elaborate  and  able  brief  submitted  by  the  coun- 
sel for  the  plaintiffs  has  failed  to  satisfy  me  that  I  would 
be  justified  either  by  precedent  or  authority  in  so  alter- 
ing or  qualifying  the  rule  as  laid  down  in  Price  v.  Neale 
that  it  will  not  include  the  plaintiffs'  case,  or  in  making 
the  plaintiffs'  case  an  exception  to  the  rule. 

The  defendants  therefore  must  have  judgment  on  the 
demurrer,  with  costs. 

From  the  judgment  entered  on  this  decision,  the 
plaintiffs  appealed  to  the  court  at  general  term. 

Barlow  &  Hyatt,  for  the  plaintiffs,  appellants.  —  I. 
The  plaintiffs  paid  this  draft  under  three  mistakes  of 
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fact.  (1.)  As  to  the  genuineness  of  drawer's  signature. 
(2.)  Ignorance  of  the  change  in  payees'  name.  (3.)  Ig- 
norance of  the  change  in  amount. 

II.  Defendants  claim   that  a  drawee  who  pays  a 
forged  draft  is  estopped  from  denying  the  signature  of 
his  drawer,  and  cannot,  under  any  circumstances,  re- 
cover the  money,  no  matter  how  careless  the  holder  may 
have  been,  and  no  matter  whether  the  recovery  would 
put  the  holder  in  a  worse  position  than  if  the  payment 
had  never  been  made,  or  not. 

III.  We  claim  that  the  party  paying  a  forged  draft 
can  recover  in  two  cases  :  1.  Where  the  holder  or  party 
receiving  has  himself  been  careless  or  in  fault ;  that  is, 
that  the  loss  must  fall  where  the  first  carelessness  has 
been  in  point  of  time.    2.  Where,  although  there  has 
been  no  fault  on  the  part  of  the  holder,  yet  the  recovery 
will  put  him  in  no  worse  position  than  if  the  payment 
had  never  been  made.    The  rule  claimed  by  the  defend- 
ants has  never  been  established  by  decisions  in  this 
State,  although  assumed  to  be  the  law  by  dicta  in  sev- 
eral cases. 

IV.  At  the  bottom  of  all  law  on  this  subject  are  four 
English  cases,  which  we  ask  the  court  to  examine  criti- 
cally.    The  leading  case  is  Price  v.  Neale  (3  Burr.t 
1354  [1762]).     It  is  like  the  one  at  bar,  and  is  in  favor  of 
the  rule  contended  for  by  the  defendant.     Lord  MANS- 
FIELD rests  his  decision  on  two  grounds  :  1.  That  all  the 
negligence  was  on  the  side  of  the  plaintiff.    2.  That  even 
if  there  were  no  neglect  on  the  part  of  the  plaintiff,  yet 
there  was  no  reason  for  throwing  the  loss  from  one  inno- 
cent person  upon  another.     Now  this  last  ground  has 
been  wholly  repudiated,  and  if  Price  v.  Neale  can  be 
sustained  at  all,  it  must  be  on  the  ground  that  all  the 
negligence  is  on  the  part  of  the  party  paying.     The  law 
now  is,  that  where  both  parties  are  innocent,  or  free 
from  carelessness,  or  both  are  negligent,  the  party  pay- 
ing can  recover.     That  Price  v.  Neale  properly  turned 
on  the   negligence  of  the  plaintiff,   see  Markle  v.  Hat- 
ii«ld  (2  Johns.,  462) ;  Canal  Bank  v.  Bank  of  Albany  (1 
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Hill,  290]  ;  Jones  v.  Ryde  (5  Taunt.,  495) ;  Merchants' 
Bank  v.  Mclntyre  (2  Sandf.,  431,  436)  ;  Ellis  v.  Ohio 
Life  Ins.  Co.  (4  OAw  [N.  £],  661). 

The  next  case  is  Smith  v.  Mercer  (6  Taunt.,  76  [1815]). 
This  also  is  like  our  case,  and  an  authority  for  the  rule 
contended  for  by  the  defendants.  But  the  judges  were 
not  unanimous,  nor  did  their  opinions  rest  on  the  same 
grounds.  Only  two  out  of  four  judges  assent  to  the 
principle  of  Price  v.  Neale.  Mr.  Justice  SUTHERLAND 
has  intimated  in  his  opinion  in  this  case,  that  the  fact 
that  the  plaintiffs  in  Smith  v.  Mercer  were  not  the 
drawees,  but  the  bankers  of  the  drawees,  distinguishes 
that  case  from  the  one  at  bar.  But  the  direction  of 
Evans  to  the  plaintiffs,  his  bankers,  to  pay  the  draft, 
was  like  any  other  direction  of  a  drawer  to  his  drawee. 
The  question  was,  whether  the  plaintiffs  were  bound  to 
know  the  handwriting  of  their  customer  Evans,  which  is 
the  same  general  question  involved  in  this  case. 

The  next  case  is  Wilkinson  v.  Johnston  (3  Barn.  &  C"., 
429).  This  case,  therefore,  in  effect,  overrules  Price  v. 
Neale.  It  will  not  do  to  say  that  the  fact  that  the 
forgery  was  discovered  the  same  day  distinguishes  it 
from  Price  v.  Neale,  because,  as  ABBOTT,  Ch.  J.,  says 
on  page  434  of  Wilkinson  v.  Johnston,  "The  decision  of 
Lord  MANSFIELD  (in  Price  v.  Neale)  appears  not  to  have 
been  grounded  on  the  delay."  It  is  true  the  court  at- 
tempted to  distinguish  the  case  from  Price  t>.  Neale,  be- 
cause of  a  natural  reluctance  to  overrule  the  prior  de- 
cision of  the  same  court,  and  the  supposed  distinction 
arises  out  of  the  fact  that  the  payment  is  for  honor.  But 
this  is  no  real  distinction  (Goddard  v.  Merchants'  Bank, 
4  N.  Y.  [4  Comst.],  147  ;  Ellis  v.  Ohio  Life  Ins.  Co.,  4 
Ohio  [N.  £],  655).  Either  Wilkinson  v.  Johnston  over- 
rules Price  t.  Neale  outright,  which  disposes  of  this 
case,  or  it  rests  upon  the  distinction  that  "the  circum- 
stances of  the  call  upon  the  plaintiff  (drawee)  were  such 
as  might  reasonably  lessen  his  attention,  and  that  the 
fault  was  not  wholly  his  own." 

The  next  case  is  Cocks  v.  Masterman  (9  Barn.  &  C.t 
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902).  This,  also,  is  an  authority  for  the  defendants 
herein,  if  it  can  be  sustained.  The  court  seem  to  have 
felt  the  absurdity  of  holding  that  the  mere  payment  of  a 
bill  by  the  drawee,  where  he  had  done  nothing  to  give 
it  currency,  and  the  condition  of  the  holder  would  not 
be  changed  by  the  recovery — which  is  the  doctrine  of 
Price  a.  Neale— should  preclude  the  party  paying  from 
recovering.  Therefore,  they  bring  in  the  element  of  in- 
jury to  the  defendant,— that  is,  that  the  delay  to  dis- 
cover the  forgery  until  the  next  day  (though  no  in- 
dorser  had  been  discharged),  deprived  the  holder  of  a 
right, — was  an  injury  to  him,  which  precluded  the 
plaintiff  from  recovering.  This  bringing  in  the  element 
of  actual  injury  to  the  holder  was  a  step  in  the  proper 
direction,  and  is  in  effect  the  rule  we  contend  for, — that 
is,  that  where  the  recovery  does  not  change  the  condition 
of  the  holder  for  the  worse,  the  party  paying  may  re  - 
cover.  But  we  do  combat  the  assumption  of  the  court 
as  a  matter  of  law,  that  the  delay  to  discover  the  forgery 
until  the  next  day  (no  indorser  having  been  discharged) 
was  an  injury  to  the  holder.  In  Canal  Bank  v.  Bank  of 
Albany  (I  Hill,  287),  Cocks  v.  Masterman  is  disap- 
proved, and  in  Goddard  v.  Merchants'  Bank  (2  Sandf. , 
257)  it  is  stated  to  conflict  with  Wilkinson  v.  Johnston. 

V.  These  four  cases  rest  on  the  negligence  of  the 
party  paying,  and  that  negligence  consists  in  the  ne- 
glect of  the  "means  of  knowledge."  Two  English  cases 
decided  since  1840,  entirely  overrule  the  doctrine  that  a 
payment  of  this  kind  is  such  laches  as  precludes  the 
party  paying  from  recovering  in  the  cases  where  no 
harm  is  done  to  the  holder  (Kelly  v.  Solari,  9  Mees.  & 
W.,  54  ;  Townsend  t>.  Crowdy,  8  Com.  B.  \N.  S.\  477). 
Tlie  first  of  these  cases  decides  that  even  forgetfulness  of 
facts  which  were  once  known  does  not  have  this  effect. 
In  both  these  cases  it  was  held  that  the  plaintiff  could 
recover,  and  the  doctrine  stated  by  BALEY,  J.  (the 
same  judge  who  decided  Cocks  v.  Masterman),  in  Milner 
v.  Duncan,  that  means  of  knowledge  was  equivalent  to 
knowledge,  and  that  a  neglect  of  it  was  laches,  is  utterly 
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repudiated.  Kelly  v.  Solari  adopts  the  rule  we  contend 
for,  that  "if  money  be  paid  under  a  mistake  of  fact,  it 
can  "be  recovered  back,  unless  something  has  subse- 
quently occurred  to  render  it  unconscientious  to  recover 
it."  These  cases  must  be  considered  as  entirely  upset- 
ting the  absurd  rule,  that  mere  carelessness  and  neglect 
to  use  the  means  of  knowledge,  such  as  existed  in  the 
case  at  bar,  can  prevent  a  recovery  where  no  injury  has  . 
been  done  thereby.  These  cases  have  had  the  effect  to 
change  the  rule  as  laid  down  in  Smith's  Leading  Cases 
(note  to  Marriott  v.  Hampton,  vol.  2).  In  the  fourth 
edition  the  rule  is  stated  to  be  that  money  paid  by  mis- 
take of  fact,  cannot  be  recovered  back  where  the  party 
paying  has  been  guilty  of  laches.  In  the  edition  of 
1867  (and  in  the  one  before  that,  also),  vol.  2,  p.  395,  a 
note  has  been  added  on  the  authority  of  Kelly  v.  Solari, 
and  Townsend  y.  Crowdy,  to  the  effect "  that  the  laches 
which  precludes  a  party  paying  from  recovering,  must 
be  something  more  than  an  omission  to  use  the  means  of 
knowledge  in  their  power  (see  the  remarks  of  WIL- 
LIAMS, J.,  in  Townsend  v.  Crowdy,  p.  489).  Utica  Bank 
v.  Van  Giesen  (18  Johns.,  485),  is  wholly  in  accordance 
with  Kelly  v.  Solari.  At  a  much  earlier  date,  Price  v. 
Neale  was  in  effect  overruled  by  Bruce  «.  Bruce,  cited 
in  note  to  Jones  v.  Hyde,  5  Taunt.,  495,  and  commented 
upon  by  GIBBS,  Ch.  J.,  in  Smith  v.  Mercer,  6  Id.,  77. 

VI.  After  a  consideration  of  these  authorities,  we  ask 
the  court  to  consider  on  principle  the  rule  contended  for 
by  the  plaintiffs.     A  mere  lucky  accident  cannot  au- 
thorize a  man  to  retain  my  money  which  has  come  into 
his  hands  by  that  accident,  and  where  he  will  be  no 
worse  off  by  repaying  it  than  if  he  had  never  received 
it.     My  negligence  and  carelessness  is  no  reason  why  I 
should  lose  my  money,  unless  some  one  has  acted  upon 
it,  and  been  injured  thereby. 

VII.  The  right  of  the  defendants  to  retain  this  money 
should  be  tested  by  the  doctrine  of  estoppel  in  pals.  The 
paying  or  certifying  a  forged  check  are  equally  negli- 
gent gets  on  the  part  of  a  bank,  and  must  have  precisely 
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the  same  effect  on  their  rights  (see  Canal  Bank  v.  Bank 
of  Albany,  1  Hill,  289  ;  Goddard  v.  Merchants'  Bank,  4 
N.  Y.  [4  Comst.\  152).  Now  the  rule  of  estoppel  inpais 
is  laid  down  in  Plumb  r.  Cattaraugus  Ins.  Co.  (18  N. 
y.,  392,  395),  and  in  the  other  cases  cited  in  2  Abb.  JV. 
Y.  Dig.,  587,  and  is  this  :  That  an  estoppel  in  pais  will 
exist  against  a  party  where  it  appears,  1.  That  he  has 
made  an  admission  which  is  clearly  inconsistent  with 
the  evidence  he  proposes  to  give  ;  2.  That  the  other  party 
has  acted  upon  the  admission  ;  and  3.  That  he  will  be 
injured  by  allowing  the  truth  of  the  admission  to  be 
disproved. 

A  drawee  who  pays  a  bill  admits  that  the  signature 
is  genuine.  To  hold  that  he  cannot  disprove  it  as 
against  one  who  will  not  be  injured  by  allowing  it  to  be 
disproved,  is  to  fly  in  the  face  of  all  the  cases  on  estop- 
pel. If  a  man  brings  me  a  note  purporting  to  be  signed 
by  myself,  and  asks  me  if  it  be  genuine,  and  I  say  it  is, 
I  presume  no  lawyer  would  contend  that  I  am  estopped 
from  denying  the  signature  in  a  suit  against  me,  unless 
the  holder  took  it  afterwards  on  the  strength  of  my  ad- 
mission, or  unless,  relying  on  the  admission,  he  had 
failed  to  charge  the  indorsers,  or  something  of  this  kind  ; 
and  if  I  had  paid  such  a  note  I  could  recover  it  back. 
The  court  of  appeals  decided  this  very  point  in  Merrill 
v.  Tyler,  Selden's  Notes  (No.  2),  47,  cited  in  2  Abb.  N. 
Y.  Dig.,  588,  1  106). 

VIII.  The  authority  of  later  cases  and  text-books  is 
also  against  the  doctrine  of  Price  v.  Neale  (Kelly  v. 
Solari,  and  Townsend  v.  Crowdy,  supra  ;  CJiitty  on  B., 
12  ed.,  marg.  p.,  431 ;  Goddard  v.  Merchants'  Bank,  2 
Sandf.,  253 ;  Ellis  v.  Ohio  Life  Ins.  Co.,  4  Ohio  [N.  £], 
659  ;  McElroy  v.  Southern  Bank  of  Kentucky,  14  La. 
Ann.,  458  ;  Canal  Bank  v.  Bank  of  Albany,  1  Hill,  287, 
290  ;  Irving  Bank  v.  Wetherald,  36  N.  Y.,  335).  And 
without  any  other  authority  we  are  convinced  that  the 
opinion  of  BARRETT,  J.,*  in  the  case  of  National  Park 

*  Reported  po*/,  p.  138. 
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Bank  V.   Fourth  National  Bank    will  make  it  wholly 
clear  what  the  law  should  be. 

IX.  These  authorities  and  principles,  applied  to  the 

*  case  at  bar,  sustain  our  case.     The  drawer  is  not  dis- 

*  charged,  because  there  is  no  drawer,  the  name  being 
forged  ;  or  rather  there  is  a  drawer  only  as  to  the  four- 
teen dollars  and  twenty  cents,  and  Uiat  we  are  liable  for. 
The  defendants  do  not  need  any  protest  or  notice  to  ena- 
ble them  to  recover  against  the  Lexington  City  Bank. 
If  they  held  it  for  collection,  they  can  recover  against 
their  principal,  as  for  money  paid  by  mistake  (Goddard 
v.  Merchants'  Bank,  4  N.  Y.  [4  Gomst.\  151).    If  the  de- 
fendants bought  it  from  the  Lexington  Bank,  they  can 
recover  on  the  implied  warranty  that  the  instrument  was 
genuine  ;  and  the  Lexington  Bank  need  no  notice  to  en- 
able them  to  recover  against  the  forger  Fanchon  (/&.). 
There  is  no  need  of  notice  of  dishonor  to  enable  each 
party  to  recover  against  all  whose  names  were  on  the 
bill  when  he  took  it  (Jones  v.  Ryde,  5  Taunt.,  493; 
Gompertz  v.  Bartlett,  24  Eng.  L.  &  Eq.,  156  ;  Herrick  v. 
Whitney,  15  Johns.,  240  ;  Shaver  v.  Elile,   16  Id.,  201). 
It  does  not  appear  in  the  complaint  whether  the  defend- 
ants bought  this  bill  from  the  Lexington  City  Bank,  or 
received  it  as  agents  for  collection.     It  makes  no  differ- 
ence which  it  was.     If  they  received  it  for  collection, 
and  before  notice  had  paid  over  the  amount  and  settled 
their  accounts  with  their  principals,  perhaps  we  should 
have  been  obliged  to  bring  this  suit  against  their  princi- 
pals, though  it  would  not  affect  our  right  to  recover 
against  some  one,  and  would  not  affect  the  principles  we 
have  been  discussing  above.     But  even  this  would  not 
be  so  unless  we  knew  they  were  agents  when  we  paid 
them  (Canal  Bank  v.  Bank  of  Albany,  supra;  Mer- 
chants' Bank  v.  Mclntyre,  2  Sand/.,  435).     And  Fuller 
v.  Smith  (1  Carr.  &P.,  198)  holds  that  in  no  case  should 
we  be  obliged  to  sue  the  principal  instead  of  the  agent 
to  whom  we  paid  the  money.     But  it  is  enough  to  say, 
on  this  point,  that  even  if  the  language  of  the  complaint 
imported  (which  it  does  not)  that  the  defendants  held 
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the  bill  as  agents  for  collection,  still,  the  payment  over 
to  their  principals,  and  that  we  knew  them  to  be  agents, 
must  be  pleaded.  The  point  must  arise  on  this  demur- 
rer. In  considering  whether  we  ought  to  recover  against 
the  defendants,  we  must  consider  whether  the  defend- 
ants can  recover  over  against  the  Lexington  Bank  ;  and 
we  admit  that  whatever  circumstances  would  render  it 
inequitable  for  us  to  recover  against  the  Lexington  Bank 
should  prevent  our  recovery  against  the  defendants,  in-' 
asmuch  as  the  Lexington  Bank  will  finally  have  to  bear 
the  loss.  If  the  Lexington  Bank,  or  the  party  (Fanchon, 
BO. called)  from  whom  they  received  the  draft  have  be- 
come insolvent  between  the  time  of  the  payment  of  the 
draft  by  us,  and  our  discovery  of  the  forgery,  then  we 
ought  not  to  recover  from  the  defendants,  because  injury 
has  resulted  from  our  act.  But  such  insolvency,  if  it 
exist,  is  matter  of  defense,  and  must  be  alleged,  which 
is  not  done  in  the  answer.  The  intimation  in  Smith  v. 
Mercer  (supra\  that  it  must  be  alleged  and  proved  by 
the  plaintiff  in  such  a  case,  that  no  change  has  occurred 
to  the  injury  of  any  parties  by  the  neglect  of  the  plaintiff, 
is  unsound.  1.  It  requires  the  plaintiff  to  allege  and 
prove  a  negative,—/.  <?.,  that  the  parties  have  not  become 
insolvent.  (2.)  Those  matters  are  more  peculiarly 
within  the  knowledge  of  the  defendants  than  of  the 
plaintiffs.  (3.)  The  presumption  is  that  a  man  is  sol- 
vent rather  than  insolvent ;  if  the  latter  is  claimed  it 
must  be  proved  (Walrod  v.  Ball,  9  Barb.,  271,  276.  (4.) 
An  estoppel  must  be  strictly  proved  ;  and  the  defend- 
ants claiming  the  estoppel  must  make  out  all  the  facts 
necessary,  and,  among  others,  show  the  change  of  cir- 
cumstances. 

But  it  may  be  said  that  even  though  there  may  have 
been  no  change  in  the  solvency  of  the  parties,  yet  that 
our  delay  facilitated  the  escape  of  the  forger.  Our  an- 
swers are,  first,  that  the  arrest  of  the  forger  is  a  public 
and  not  a  private  remedy  ;  and  the  court  cannot  pre- 
sume that  the  simple  arrest  of  the  forger  has  any  rela- 
tion whatsoever  to  the  recovery  of  the  money.  The 
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court  must  assume  that  the  forger  had  as  securely  taken 
off  himself  and  his  property  within  three  days,  after  he 
passed  this  draft  to  the  Lexington  Bank,  as  he  had  in 
thirty  days,  and  so  nobody  lost  anything  in  that  re- 
spect. And  if  there  were  any  loss  from  that  cause  the 
defendants  must  allege  and  prove  it.  Again,  the  loss 
from  the  possible  removal  of  property  by  the  forger  is 
too  remote  to  be  taken  into  consideration,  even  if  al- 
leged and  proved.  The  furthest  the  law  will  go  is  to 
consider  whether  the  party  responsible  has  lost  his 
property, — i.  e.,  became  insolvent, — by  our  delay,  so  as 
to  impair  the  remedy  over  of  the  defendants  ;  whether 
he  has  removed  it,  or  put  it  into  a  shape  where  it  would 
be  less  accessible,  is  too  remote  a  damage  to  be  consid- 
ered (TJtica  Bank  v.  Van  Giesen,  18  Johns.,  485). 

Therefore,  we  are  entitled  to  judgment  on  this  de- 
murrer, because  the  sound  rule  is  that  we  can  recover, 
unless  our  delay  has  produced  a  change  for  the  worse 
in  the  condition  of  the  defendants,  which  it  is  for  them 
to  allege  and  prove. 

X.  No  matter  what  loss  to  the  defendants  be  alleged 
and  proved  as  a  consequence  of  our  delay,  yet  where 
both  sides  are  guilty  of  carelessness,  the  loss  must  fall 
upon  the  party  who  has  been  guilty  of  the  first  negli- 
gence in  point  of  time,  and  we  claim  as  a  matter  of  fact 
that  these  are  the  defendants.     The  rule  and  practice 
now  are  that  a  bank  presenting  paper  to  another  bank 
for  payment  is  supposed  to  have  made  proper  inquiries 
as  to  its  genuineness,  and  to  have  satisfied  itself   as 
to  the  character  of  the  parties,  &c.,  from  whom  they 
took  it. 

XI.  The  credit  of  negotiable  paper  does  not  require 
a  different  and  peculiar  rule  as  to  estoppel.     None  of 
the  cases  have  been  put  on  the  ground  of  the  "  sanctity 
of  commercial  paper,"    and  if  that  were  the  ground, 
Goddard  v.  Merchants'  Bank,  and  Bank  of  Commerce 
v.  Union  Bank,  are  as  much  a  violation  of  it  as  this  case 
(see  4  Ohio  [JV.  S.I  665). 

XII.  Although  the  precise  point  involved  in  Price  r. 
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Neale  has  never  been  decided  in  this  State,  yet  the  ten- 
dency has  been  in  favor  of  the  plaintiff  recovering  in 
such  cases  (Bank  of  Commerce  v.  Union  Bank,  3  N.  Y. 
[3  Comst.\  230;  Goddard  v.  Merchants'  Bank,  4  Id.  [4 
Comst.\  147). 

XIII.  Bank  of  the  United  States  v.  Bank  of  Georgia 
(10  Wheat.,  333),  rests  upon  Price  v.  Neale,  and,  more- 
over, that  case  was  a  case  of  one  receiving  that  which  he 
had  issued  as  money,  and  reasons  of  public  policy  (Id., 
345,  347),  make  a  distinction  between  the  case  of  money 
and  bills  of  exchange.    But  on  the  principles  above  set 
forth,  we  deny  the  soundness  of  the  rule  even  as  to 
money.     Levy  v.  Bank  of  the  United  States  (4  Doll., 
234)  is   a   nisi  prius  case,    and  not  well   considered, 
and  can  be  of  but  small  authority.     Young  v.  Adams  (6 
Mass.,  187)  is  also  a  case  of  money.     But  the  best  an- 
swer to  all  these  cases  is  that  they  rest  on  Price  v. 
Neale.     So  does  National  Bank  of  the  Commonwealth 
0.  Grocers'  National  Bank  (Com.  PL,  35  How.  Pr.,  412), 
which  also  involved  only  a  small  amount,  and  does  not 
seem  to  have  been  very  thoroughly  argued. 

XIV.  This  case  cannot  be  considered  as  that  of  a  bill 
forged  de  novo,  in  distinction  from  an  altered  bill.     The 
cashier's  name  having  been  written  with  the  intention 
of  binding  the  Ridgely  Bank  to  the  extent  of  fourteen 
dollars  and  twenty  cents,  the  fact  that  the  forger  took 
out  the  name  does  not  destroy  the  effect  of  this  inten- 
tion. 

XV.  But  even  if  the  drawer's  signature,  after  having 
undergone  this  treatment,  is  not  wholly  equivalent  to  a 
genuine  signature,  yet  it  would  be  unjust  to  consider  it 
as  wholly  equivalent  to  a  forged  signature.     If  not  gen- 
uine, it  has  many  elements  which  make  it  fall  short  of  a 
forgery.     In  deciding  upon  the  genuineness  of  a  draft, 
the  drawee  considers  not  only  the  handwriting  of  the 
signature,  but  the  engraving  of  the  blank  on  which  it  is 
written,  the  canceling-stamp,  the  number  of  the  draft 
(which  was  not  changed  in  this  case),  and  in  many  cases 
private  marks  on  the  blank.     It  is  well  known  that 
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these  blank  drafts  are  made  by  the  Bank  Note  Com- 
pany, especially  far  the  different  banks,  and  delivered  to 
and  carefully  kept  by  them  alone,  and  that  the  num- 
bers are  never  duplicated.  It  may  have  been  that  in 
this  very  case  the  plaintiffs'  teller  doubted  the  drawer's 
signature,  but  was  re-assured  by  the  number  or  by  pri- 
vate marks  on  the  draft. 

XVI.  But  we  are  not  within  the  doctrine  of  Price  •». 
Neale  at  all.     Every  person  who  transfers  mercantile 
paper,  or  any  other  chattel,  impliedly  warrants  that  it  is 
genuine,  and  what  it  purports  to  be  (GiBBS,  Ch.  J.,  in 
Jones  v.  Hyde,  5  Taunt.,  493 ;  Gompertz  v.  Bartlett,  24 
Eng.  L.  &  Eq.,  158  ;  Young  v.  Cole,  3  Bing.  N.  01,  730). 
Now,  bearing  in  mind  the  undeniable  fact  that  the  de- 
fendants, as  holders  and  transferees,  were  responsible 
for  the  genuineness  of  all  parts  of  this  draft,  except  the 
drawer's  name,  and  as  between  themselves  and  us,  were 
bound  to  know  of  any  alterations  in  it,  it  follows  that 
we  do  not  come  within  the  case  of  Price  v.  Neale  at  all. 
that  case  rests  on  the  fact  that  "  all  the  negligence  was  on 
the  part  of  the  plaintiff  or  party  paying."     In  this  case 
the  defendants  are  chargeable  with  negligence  in  not  de- 
tecting the  alterations  in  the  body  of  the  draft,  and, 
therefore,    "all  the  negligence"    is  not  on  our   side. 
When  defendants  brought  this  paper  to  us,  they  guaran- 
teed the  genuineness  of  the  body  of  the  instrument,  and 
in  contemplation  of  law  they  were  bound  to  know  if 
anything  were  wrong  about  it. 

XVII.  It   cannot  be  said  that,    although    if    the 
drawer's  signature  had  been  genuine,  defendants  would 
have  been  bound  to  repay,  because  they  are  responsible 
for  alterations  in  the  body  of  the  instrument,  yet  that 
the  rule  does  not  apply  where  the  drawer' s  name  is  also 
forged.     If  our  mistake  had  been  the  cause  of  theirs,  or 
had  had  any  tendency  to  mislead  them  as  to  any  point 
on  which  they  were  bound  to  inquire,  there  would  be 
6om£  sense  in  saying  that  our  mistake  excused  theirs, 
but  our  mistake  having  occurred  after  theirs,  had  no  ef- 
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feet  on  their  judgment,  nor  any  tendency  to  throw  them 
off  their  guard. 

XVIII.  If  it  be  said  that  had  we  done  our  duty  and 
detected  the  forgery  of  the  drawer's  signature,  the  draft 
would  not  have  been  paid  at  all,  and  there  would  have 
been  no  loss,  we  answer  that  had  the  defendants  and 
those  behind  them,  done  their  duty,  and  detected   the 
alterations  in  the  amount  and  payee  when  the  draft  first 
came  into  their  hands,  there  would  have  been  no  loss 
at  all. 

XIX.  -The  forgery  of  the  name  of  the  drawer  does  not 
preclude  the  acceptor  or  party  paying, — for  all  the  cases 
admit  that  the  position  of  a  person  who  has  paid  and 
seeks  to  recover  back,  is  precisely  the  same  as  one  who 
has  accepted  a  bill  and  resists  suit  thereon, — from  dis- 
puting any  other  point  about  the  bill  (2  Pars,  on  N.  & 
B.,  590  ;  Beaman  v.  Duck,  11  3fees.  &  W.,  251 ;  Cooper 
V.  Myer,  10  Barn.  &  (7.,  468). 

XX.  We  respectfully  ask  that  a  decision  be  given 
upon  all  the  points  presented,  to  wit :  1.  That  where 
there  has  been  any  negligence  on  the  part  of  the  parties 
receiving,  the  plaintiffs  may  recover, — i.  e.,  that  the  loss 
must  fall  where  the  first  negligence  in  point  of  time  has 
been.    2.  That  even  where  all  the  negligence  is  on  the 
part  of  the  party  paying,  we  may  recover,  unless  actual 
damage  has  occurred  from  change  of  circumstances.     3. 
That  even  if  both  these  propositions  are  wrong,  yet  this 
is  an  altered  draft,  wherein  the  signature  is  genuine  to 
all  intents  and  purposes  for  fourteen  dollars  and  twenty 
cents,  as  originally  drawn.     4.  And  even  if  it  be  not  a 
genuine  signature  of  the  drawer,  yet  we  are  only  respon- 
sible for  the  original  amount,  and  the  defendants  for  the 
alterations. 

J.  H.  V.  Arnold,  for  the  defendants,  respondents. 

INGRAIIAM,  J. — I  agree  that  the  drawee  of  a  draft  is 
bound  to  know  the  handwriting  of  the  drawer,  and  when 
he  pays  a  draft  on  which  the  name  of  the  drawer  has 
been  forged,  he  is  bound  to  bear  the  loss  to  the  same 
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extent  he  would  have  been  if  the  signature  had  been 
genuine. 

But  the  liability  extends  no  farther  ;  and  where  the 
genuine  draft  has  been  altered,  not  only  in  the  name, 
but  in  the  amount  to  be  payable,  I  do  not  think  that 
rule  should  hold  the  drawee  liable  for  any  more  than 
the  amount  of  the  original  draft ;  and  for  the  balance 
the  plaintiff  should  recover. 

It  must  be  a  very  rare  occurrence  that  a  genuine 
draft  should  have  the  name  of  the  drawer  removed  and 
then  forged  to  the  same  instrument ;  but  I  think 
the  rule  as  heretofore  settled, — viz :  that  the  drawee  is 
bound  to  know  the  handwriting  of  the  drawer,  and  is 
liable  for  a  draft  which  he  pays,  although  forged, — and 
the  other, — that  where  the  body  of  the  draft  is  altered, 
the  drawee  may  recover  the  amount  from  the  person  re- 
ceiving it,  —  may  both  be  applied  to  this  case,  and 
should  lead  to  the  result  before  stated. 

CLEKKE,  J.,  concurred. 

SUTHERLAND,  J.  (dissenting).  —  I  have  nothing  to 
add  to  my  opinion  below  in  this  case,  except  this  :  The 
case  of  Jenys  v.  Fowler  (2  Strange,  946),  was  alluded  to 
by  the  counsel  for  plaintiff,  in  Price  v.  Neale,  as  re- 
ported (3  Burr.,  1354;  I  Blackw.,  390),  and  from  what 
Lord  RAYMOND  said  in  that  case,  it  is  probable  that  the 
rule  in  Price  v.  Neale  was  really  adopted  on  the  ground  of 
public  policy  ;  that  is,  that  the  adoption  of  the  rule  was 
calculated  to  promote  the  negotiability  of  commercial 
paper,  by  promoting  confidence  in  its  genuineness. 

Judgment  reversed,  and  demurrer  overruled. 
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THE    NATIONAL    PARK    BANK    against    THE 
FOURTH  NATIONAL  BANK. 

New  York  Common  Pleas  ;  Special  Term,  February,  1869. 

FORGED  PAPER. — CAUSE  OF  ACTION  TO  RECOVER  BACK 
MONEY  PAID. — BURDEN  OF  PROOF. — ESTOPPEL. 

The  drawee  of  a  draft,  who  pays  it  notwithstanding  a  forged  alteration,  is 
not  estopped  from  subsequently  denying  the  genuineness  of  the  draw- 
er's signature,  and  seeking  to  recover  back  payment,  except  where,  ac- 
cording to  the  ordinary  rules  of  estoppel  in  pais,  it  would  be  inequitable 
to  permit  him  to  do  so. 

The  cases  in  reference  to  the  right  to  recover  back  money  paid  upon 
forged  paper,  reviewed  and  explained. 

In  an  action  to  recover  back  money  paid  upon  forged  paper,  if  the  de- 
fendant relies  upon  the  rule  that  one  who  makes  such  a  payment  can- 
not afterward  deny  the  genuineness  of  the  signature,  the  burden  is 
upon  him  to  plead  and  prove  the  facts  which  make  it  equitable  to  ap- 
ply such  estoppel. 

Negligence  of  the  owners  of  a  draft  which  has  been  altered,  and  of  the 
agents  to  whom  they  transmit  it  for  collection,  and  the  lessened  degree 
of  attention  which  it  is  reasonable  to  demand  from  the  drawee  where 
the  forged  paper  is  merely  an  alteration  of  one  of  a  series  of  genuine 
drafts  of  uniform  appearance, — are  circumstances  to  be  taken  into  con- 
sideration in  determining  the  right  of  the  drawee  to  recover  back  a 
payment  made  by  him. 

Demurrer  to  complaint. 

This  action  was  brought  by  the  Park  National  Bank 
of  New  York  against  the  Fourth  National  Bank  of  New 
York,  under  circumstances  precisely  similar  to  those 
stated  in  reference  to  the  preceding  case  of  an  action  by 
the  same  plaintiff  against  the  Ninth  National  Bank. 

The  pleadings  in  both  cases  were  in  the  same  form. 

— p-,  in  support  of  the  demurrer. 

t 
Barlow  &  Hyatt,  opposed. 
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BARRETT,  J. — The  facts  admitted  by  this  demurrer, 
if  they  do  not  add  a  fresh  chapter  to  the  category  of 
crime,  serve  at  least  to  illustrate  the  endless  variety  of 
its  resources,  and  the  almost  unaccountable  sinuosity  of 
its  paths. 

A  swindler  buys  from  the  Ridgely  National  Bank  of 
Springfield,  Illinois,  a  genuine  bill  of  exchange  for 
twenty  dollars  and  twenty  cents,  on  the  National  Park 
Bank  of  this  city.  His  primary  object  in  this  transac- 
tion is  to  procure,  as  a  basis  for  his  deliberately  planned 
fraud,  one  of  the  printed  or  engraved  forms  of  such  in- 
struments in  use  by  the  Ridgely  Bank,  together  with 
the  genuine  signature  of  its  cashier.  He  next  proceeds, 
by  means  of  acids,  to  obliterate  the  name  of  the  ficti- 
tious payee,  also  the  words  and  figures  "twentymo," 
representing  the  sum  for  which  the  bill  was  drawn,  and, 
more  singular  still,  the  name  of  the  drawer.  This  leaves 
the  date,  the  number  of  the  bill,  and  the  drawee's  name 
intact.  The  name  of  E.  G.  Fanchon,  also  a  fictitious 
person,  is  then  substituted  for  that  of  John  Wise,  the 
payee  originally  named  ;  the  amount  is  altered  to  sixty- 
four  hundred  dollars  by  simply  writing  the  words  "  six- 
ty-four hundred"  upon  the  blank  space  produced  by  the 
obliteration  of  the  words  and  figures  "twenty  ^,"  and 
the  drawei's  name,  "William  Ridgely,  cashier,"  is 
written  upon  precisely  the  same  spot  as  that  previously 
occupied  by  the  genuine  signature. 

Why  the  forger  should  have  made  any  alteration 
except  in  the  amount,  why  he  should  have  substituted 
one  fictitious  payee  for  another,  and  why  he  should 
seemingly  have  lessened  his  chances  of  success  by  dis- 
turbing the  genuine  signature  of  "  William  Ridgely, 
cashier,"  are  questions  which,  although  not  material  to 
the  present  discussion,  must  be  interesting  to  the  detec- » 
tive  and  to  those  who  make  a  metaphysical  study  of  the 
freaks  and  morbid  operations  of  the  human  mind.  Cer- 
tain it  is  that  but  for  this  eccentric  and  apparently  pur- 
poseless piece  of  criminal  surplusage,  there  would  have 
been  no  doubt,  upon  the  authority  of  Bank  of  Com- 
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merce  v.  Union  Bank  (3  N.  Y.  [3  Comst.~\,  230),  of  the 
plaintiffs'  right  to  recover,  the  court  of  last  resort  hav- 
ing there  held  that  the  drawee  is  not  bound  to  detect, 
nor  responsible,  in  case  of  acceptance  or  payment,  for 
alterations  in  the  amount  of  an  originally  genuine  bill. 

But  to  resume.  The  alterations  having  been  thus  ef- 
fected, the  swindler  betakes  himself  to  Nashville,  Ten- 
nessee, where  he  completes  the  operation  by  a  sale  of 
the  bill  -to  the  Third  National  Bank  of  that  place,  who 
indorse  it  to  the  defendants  in  this  city.  The  latter 
then  present  it  to  the  plaintiffs,  who  innocently  pay  it, 
and,  upon  discovery  of  the  facts,  some  seventeen  days 
later,  immediately  notify  the  defendants,  demand  a  re- 
turn of  the  money,  and,  upon  its  refusal,  bring  this  ac- 
tion. 

The  difficulty  in  disposing  of  the  question  thus  pre- 
sented consists  neither  in  arriving  at  the  justice  and 
common  sense  of  the  case,  nor  in  the  obscurity  of  the 
underlying  principle.  It  is  debatable  only  because  of 
the  superficial  consideration  which  the  subject  has  re- 
ceived, and  the  absence  of  a  guiding  principle  in  one  of 
the  earlier  English  cases  (Price  v.  Neale,  3  Burr.,  1354), 
and  because  of  some  dicta  in  our  own  courts,  in  which 
subsequent  criticisms  upon  that  case,  and,  indeed,  the 
whole  tendency  of  modern  English  authority,  are  com- 
pletely overlooked,  and  the  doctrine  of  Price  v.  Neale  is 
treated  as  well  settled  and  unquestioned,  and,  so  far  as 
certain  obiter  expressions  go,  is  followed,  upon  the  prin- 
ciple of  stare  dec/sis.  The  latter  doctrine  is  of  course 
exceedingly  important,  but  in  this  age  of  searching 
analysis  and  ruthless  criticism,  precedents  other  than 
those  furnished  by  our  court  of  last  resort,  are  valuable 
less  for  their  general  conclusions  than  for  the  reasoning 
upon  which  the  result  is  based  ;  and  ancient  rules  are 
binding  only  because  of  their  ability  to  stand  the  test  of 
modern  thought,  and  to  meet  the  wants  which  arise  in  a 
progressive  and  commercial  age,  and  spring  from  an  ad- 
vanced civilization. 

Before  examining  the  cases  to  which  I  refer,  let  us. 
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for  a  moment  consider  the  question  presented,  in  the 
light  of  principle. 

The  Nashville  Bank,  when,  through  the  defendants, 
it  presented  the  bill  in  question  to  the  plaintiffs  for  pay- 
ment, was  already  robbed.  The  act  had  been  accom- 
plished— the  money  was  gone  ;  and  in  its  place  the  bank 
held  a  piece  of  paper,  which,  .except  to  the  extent  of  the 
twenty  dollars  and  twenty  cents,  was  absolutely  worth- 
less. Such  being  the  condition  of  the  bank,  it  presents . 
that  piece  of  paper  to  the  plaintiffs,  and  the  doctrine  of 
Price  v.  Neale  is  that  all  the  subsequent  rights  of  the  par- 
ties hinge  exclusively  upon  the  chance  of  the  teller' s  fail- 
ure then  and  there  to  detect  the  forgery.  If  the  discovery 
be  made,  the  defrauded  party  continues  the  loser,  but 
if,  by  any  to  the  one,  happy,  to  the  other,  unhappy,  ac- 
cident, the  discovery  should  not  be  made,  the  loss  is 
immediately  shifted  upon  the  party  paying  ;  and  the  de- 
frauded party,  without  the  trouble  of  pursuing  the 
thief,  in  effect  recaptures  his  property  by  being  restored 
to  the  precise  pecuniary  condition  in  which  the  swindler 
found  him.  Thus,  without  either  consideration  or  con- 
sent advisedly  given,  but  by  the  purest  accident,  or,  to 
put  it  at  the  very  worst,  by  a  piece  of  mere  negligence, 
the  drawee' s  title  to  his  money  becomes  hopelessly  and 
irrecoverably  changed.  To  such  reasoning  I  can  never 
yield.  One  can  well  understand  that  if  the  drawee  ac- 
cept the  bill,  and  upon  the  faith  of  such  acceptance  a 
party  purchase  the  paper  in  good  faith  and  for  value,  it 
would  be  inequitable  to  permit  the  acceptor  thereafter 
to  deny  the  genuineness  of  the  drawer's  signature.  Even 
where  the  holder  has  taken  the  bill  without  any  such 
guarantee,  and  it  has  been  paid,  the  injustice  of  allow- 
ing the  money  to  be  recovered  back  is  equally  compre- 
hensible, where,  between  the  time  of  the  payment  and 
that  of  the  discovery  and  notice  of  the  forgery,  the  situ- 
ation of  the  holder  has  been  changed,  and  he  has  lost 
some  valuable  right — such  as  the  discharge  of  prior  and 
solvent  indorsers  ;  or,  to  put  it  more  precisely,  where  he 
can  show  that  but  for  the  accidental  payment,  and  the 
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subsequent  delay,  he  could  have  recovered  the  ampunt 
of  his  bill. 

In  other  words,  what  strikes  the  mind  as  the  satis- 
factory doctrine  applicable  to  such  cases,  is  that  of 
estoppel  in  pais — that  a  party  who  admits  a  fact  shall 
not  subsequently  be  permitted  to  deny  its  truth,  where 
the  opposite  party  has  acted  upon  the  faith  of  such  ad- 
mission, and  would  be  prejudiced  by  its  denial  (Plumb 
v.  Cattaraugus  ounty  Mutual  Ins.  Co.,  18  N.  Y.,  392  ; 
citing  6  Adol.  &  El,  475,  3  Hill,  265,  and  8  Wend.,  483  ; 
Truscott «.  Davis,  4  Barb.,  495  ;  Martin  v.  Angell,  7  Id., 
407 ;  Otis  v.  Sill,  8  Id.,  102).  Drifting  away  from  this 
legal  principle,  it  seems  to  me  that  we  are  entirely  at 
sea,  and  without  chart  or  guide. 

Now  let  us  look  at  the  cases.  It  will  ba  apparent,  I 
think,  in  reviewing  them,  that  while  the  condition  of  the 
source  of  our  authority  was  such  as  has  been  described, 
the  explanations  of  some  judges,  the  distinctions  taken 
by  others,  the  placing  of  subsequent  decisions  upon  dif- 
ferent and  better  grounds,  approximating  more  nearly 
to  the  truth,  accompanied  at  times  by  downright  dissent 
and  protest,  indicate  not  only  the  absence  of  that  hearty 
approval  so  essential  to  the  force  of  precedent,  but  a 
sustained  and  constantly  advancing  tendency  in  the  di- 
rection of  the  correct  principle. 

The  first  case  of  any  note  is  that  of  Jenys  o.  Fawler  (2 
Strange,  946),  in  which  the  acceptor's  demand  of  proof  of 
the  drawer's  signature,  claimed  to  have  been  forged,  was 
refused,  because  [per  curiam]  of  "the  danger  to  ne- 
gotiable notes."  The  extraordinary  idea  here  advanced 
of  ignoring  the  very  existence  of  forged  paper,  on  the 
ground,  as  it  were,  of  public  policy,  was  soon  dropped, 
and  in  Cooper  v.  L3  Blanc  (Id.,  1051)  it  is  said  that 
while  a  forgery  of  the  drawer's  signature  could  not 
be  proved  by  comparison  gf  handwriting,  the  chief 
justice  was  inclined  to  allow  proof  of  actual  forgery. 
And  thereafter  it  seems  to  have  been  assumed,  the  later 
cases  certainly  proceeding  entirely  upon  other  grounds, 
that  the  likelihood  of  a  bill  being  forged  and  yet  escap- 
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ing  the  acceptor's  attention  was  scarcely  one  of  those 
contingencies  apt  to  be  considered  by  a  party  to  whom 
negotiable  paper  is  offered  for  discount. 

Price  v.  Neale  is,  however,  by  far  the  most  import- 
ant of  the  earlier  cases.  We  have  seen  what  was  there 
held.  The  case  was  hastily  and  summarily  disposed  of. 
The  views  advanced  upon  the  plain  tiff's  behalf  were  not 
deemed  worthy  of  an  extended  reply,  as  the  defendant's 
counsel  was  soon  stopped,  and  Lord  MANSFIELD,  re- 
marking that  it  was  one  of  those  cases  which  could  be 
made  no  clearer  by  argument,  proceeded  orally  to  pro- 
nounce judgment.  The  decision  seems  to  have  been 
placed  upon  three  grounds  :  1.  That  it  could  "  never  be 
thought  unconscientious  in  the  defendant  to  retain  the 
money,"  because  he  had  innocently  and  in  good 
faith  purchased  the  bill  for  a  fair  and  valuable  consider- 
ation ;  2.  Because  the  defendant  was  wholly  free  from 
negligence,  whatever  there  was  in  that  respect  having 
been  entirely  upon  the  plaintiff's  side;  and  3.  That 
even  if  there  were  no  neglect  in  the  plaintiff,  "yet  there 
was  no  reason  to  throw  off  the  loss  from  one  innocent 
man  upon  another  innocent  man." 

It  is  difficult  to  perceive  why  the  fact  that  the  defen- 
dant had  himself  been  robbed  should  be  put  forward  as 
a  justification,  in  the  forum  of  conscience,  of  his  reten- 
tion of  another  man'  s  money.  It  is  equally  difficult  to 
comprehend  how,  even  admitting  the  deduction  of  fact, 
the  legal  title  to  property  can  be  changed  by,  or  made 
to  depend  exclusively  upon,  the  one  party'  s  imprudence 
or  the  other'  s  circumspection.  The  deduction,  however, 
of  the  one's  negligence,  and  the  other's  carefulness,  by 
reasoning  somewhat  in  a  circle,  is  made  to  rest,  not  upon 
fact  or  evidence,  but  upon  another  and  still  more  ex- 
treme legal  proposition,  a  species  of  corollary  to  the 
first,  from  which,  as  a  matter  of  law,  and  as  a  conclu- 
sive sequitur,  the  defendant's  absolute  freedom  from 
negligence  is  sought  to  be  established.  This  proposi- 
tion, to  quote  the  language  of  the  opinion  itself,  is  that, 
"  While  it  was  incumbent  upon  the  plaintiff  to  be  satis- 
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fied  that  the  bill  drawn  upon  him  was  the  drawer's 
hand,  before  he  accepted  or  paid  it.  it  was  not  incum- 
bent upon  the  defendant  to  inquire  into  it" 

If  by  the  expression  "not  incumbent"  a  freedom 
from  legal  obligation  were  alone  sought  to  be  conveyed, 
it  would  be  well  enough  —  a  party  being  under  no  com- 
pulsion to  care  for  his  own  interests  ;  but  it  is  quite  ob- 
vious from  the  context  that  this  consideration  was  not 
distinguished  from  that  of  actual  prudence.  Now,  the 
discounting  of  paper  without  inquiry,  although  no  of- 
fense against  law,  does  not  so  clearly  indicate  proper 
prudence  as  to  justify  its  being  so  laid  down  as  a  posi- 
tive legal  rule,  and  consequently  its  withdrawal  as  a 
question  of  fact  from  the  consideration  of  a  jury.  Yet 
such  is  the  conclusion  which  inevitably  results  from  the 
language  used.  It  comes  to  this,  therefore  :  that  it  was 
not  incumbent  upon  the  defendant  to  make  any  in- 
quiry ;  that  consequently,  as  a  matter  of  law,  it  was  not 
negligence  to  omit  such  inquiry  ;  and,  as  a  final  sequence 
to  this  so  found  freedom  from  negligence,  coupled  with 
the  plaintiff 's  guilt  in  that  respect,  that  the  latter  had  lost 
all  title  to  his  money,  which  thus  became,  in  justice  and 
good  conscience,  the  property  of  the  defendant.  These 
positions,  whether  viewed  separately  or  in  combination, 
are,  to  my  mind,  equally  untenable,  and  the  same  may 
be  said  of  the  third  ground,  the  fallacy  of  which  would 
have  been  more  apparent,  had  the  proposition  itself 
been  more  accurately  put ;  as,  for  instance,  that  there 
was  no  reason  why  the  loss,  which  had  already  been 
"  thrown  from  one  innocent  man  upon  another  innocent 
man,"  should  be  thrown  back  where  it  originated. 
Everywhere  is  the  same  inversion  of  logic  and  principle ; 
and  that  the  case  should  have  received  even  the  sanction 
of  a  dictum,  must  be  owing  to  the  respect  and  confi- 
dence attached  to  a  great  name. 

The  confusion  brought  about  by  this  loose  doc- 
trine respecting  negligence  and  the  effect  of  means  of 
knowledge,  became  so  great,  that  in  subsequent  and 
clearly  distinguishable  cases,  it  was  repeatedly  invoked, 
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and  made  the  basis  of  an  undoubtedly  correct  result, 
while  plain  principles,  well  settled,  and  amply  sufficient 
for  the  decision,  were  neglected  and  overlooked. 

Of  this  class  is  Jones  v.  Ryde  (5  Taunt.,  495).  There 
it  was  held  that  where  a  person  discounts  an  altered  bill 
for  another,  who  passed  it  to  him  without  knowledge  of 
the  forgery,  the  money,  payment  in  full  having  been  re- 
fused, may  be  recovered  back.   Here  the  result  is  clearly 
correct,  and  upon  the  principle  which  naturally  suggests 
itself  respecting  payments  made  in  forged  paper  or  in 
any  base  coin  (Markle  v.  Hatfield,  2  Johns.,  455 ;  Young 
v.  Adams,  6  Mass.,  182) ;  but  DALLAS,  J.,  put  his  judg- 
ment upon  the  ground  that  "the  parties  were  equally 
innocent,  and  had  equal  knowledge  and  means  of  knowl- 
edge."    In  a  note  to  Jones  v.  Ryde  it  is  said  that  a  sim- 
ilar case  (Bruce  v.  Bruce)  differing  from  the  former  only 
in  the  fact  that  the  drawee  had  innocently  paid  the  bill, 
was  argued  on  a  subsequent  day  in  the  same  term.     It 
was  contended,  to  use  the  words  of  the  note,  that  that 
circumstance  identified  the  case  with  Price  v.  Neale. 
But  the  "  court  held  that  it  was  distinguishable  from  .that 
case,  but  not  from  Jones  v.  Ryde."     But  where  was  the 
distinction?     If  Price  v.   Neale  were  correct,  the   bill, 
from  the  moment  of  its  recognition  by  the  drawee,  should 
have   been  treated  as,  for  all  intents  and  purposes,  a 
genuine  bill.     And  if  the  drawee  could  have  recovered 
his  money  back  from  the  holder,  if  the  retention  of  it  by 
the  latter  could  never  have  been  deemed  unconscien- 
tious,  why  should  that  party  be  permitted  to  recover 
from  the  person  who  sold  him  the  bill  \    If  he  retained 
the  money  he  should  not  be  permitted  to  receive  it  a 
second  time,  and  if  he  voluntarily  returned  it  to  the 
drawer,  he  did  so  in  his  own  wrong.     Of  what  the  court 
considered  the  distinction  to  consist  is  not  stated,  and 
the  judgment  can  only  be  accounted  for  upon  the  theory 
of  unwillingness  to  overturn,  in  direct  language,   what 
was  found  to  be  an  unsatisfactory  precedent,  so  long  as 
even  shadowy  and  unsubstantial  distinctions  could  be 
substituted. 

N.S.— VouVIL— 10. 
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Price  v.  Neale  was  again  adverted  to  in  Smith  fl. 
Mercer  (6  Taunt.,  76).  Two  of  the  judges  (DALLAS  and 
HEATH)  felt  bound  by  the  decision,  but  DALLAS,  J., 
gave  the  question  of  a  change  in  the  holder's  situation, 
and  of  actual  loss,  a  prominent  place,  both  in  the  dis- 
cussion and  in  the  result.  This  was  a  step  in  the  right 
direction  ;  and  its  importance  must  be  felt  when  we  con- 
sider how  unnecessary  it  was,  had  the  reasoning  of 
Price  v.  Neale  been  deemed  all-sufficient.  Indeed,  he 
leaves  it  to  be  fairly  inferred  that  if  it  had  been  mafte  to 
appear  that  the  situation  of  affairs  had  continued  with- 
out change  a  recovery  might  have  been  had ;  and  finally 
he  remarks  that  he  wishes  to  confine  his  opinion  "to 
the  want  of  due  caution  in  having  paid  the  bill,  the  ef- 
fect of  which  has  been  to  give  time  to  different  parties." 
CIIAMBRE,  J.,  dissented,  and  refused  to  follow  Price  v. 
Neale,  which  he  severely  criticized,  and  treated  as  al- 
ready overruled  by  Jones  v.  Ryde  (supra).  "A  great 
part,"  said  he,  "of  the  doctrine  of  Price  v.  Neale  seems 
in  that  case  (Jones  v.  Ryde)  to  be  wholly  repudiated  by 
the  court."  Finally,  the  chief  justice  (GIBBS)  expressly 
placed  his  judgment  on  the  ground  of  actual  loss  result- 
ing from  the  discharge  of  the  indorsers.  By  these  spe- 
cial and  peculiar  features  of  the  discussion,  the  author- 
ity of  Price  v.  Neale,  so  far  from  having  been  re-affirmed 
"  by  necessary  implication,"  as  was  said  by  Mr.  Justice 
STORY,  in  Bank  of  the  United  States  v.  Bank  of  Georgia 
(infra),  was  in  reality  greatly  weakened. 

The  question  next  arose  in  another  form  in  Wilkin- 
son v.  Johnston  (3  Barn.  &  (7.,  428).  There  the  payment 
was  made  for  the  honor  of  the  supposed  indorsers, 
whose  signatures  had  been  forged  ;  and  a  recovery  was 
permitted,  upon  the  ground  that  the  attention  of  the 
party  paying  "  may  reasonably  have  been  lessened  by 
the  assertion  that  the  call  itself  was  made  to  him  in  fact, 
though  no  assertion  may  have  been  made  in  words,  and 
the  fault,  if  he  paid  on  a  forged  signature,  was  not 
wholly  and  entirely  his  own,  but  began  at  least  'with 
the  person  who  thus  called  upon  him."  This  modifies 
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the  doctrine  of  Price  v.  Neale  as  to  the  drawee's  negli- 
gence, so  far  as  to  permit  its  extent  to  be  measured  by  a 
reference  to  the  surrounding  circumstances,  while  it  in 
effect  repudiates  the  rule  with  respect  to  the  holder,  fix- 
f  ing  upon  him,  as  it  does,  from  the  mere  possession  of 
the  forged  signature,  the  charge  of  prior  negligence,  and 
certainly  making  it  "incumbent"  to  scrutinize  and  in- 
quire. The  question  of  actual  loss  is  also  referred  to  as 
the  criterion,  in  such  a  case,  of  the  right  to  a  recovery. 
Again*,  the  recovery  which  had  been  permitted  in  Bruce 
«.  Bruce  (supra)  was  reasoned  out  to  what  we  have  seen 
to  be  its  logical  conclusion,  and  from  this  reasoning, 
coupled  with  the  remark  of  the  chief  justice  (ABBOTT), 
that  it  was  "not  easy  to  reconcile  the  opinion  of  some 
of  the  judges  in  Smith  «.  Mercer  (supra)  with  the  prior 
judgment  of  the  same  court  in  the  case  of  Bruce  v. 
Bruce,"  it  is  evident  that  the  latter  was  treated  as  es- 
tablishing a  new  and  better  precedent,  opposed  to  Price 
v.  Neale,  and  one  which  DALLAS  and  HEATH,  JJ.,  had 
themselves  helped  to  make. 

In  Cocks  «.  Masterman  (9  Barn.  &  (7.,  902),  a  recov- 
ery was  refused  upon  the  ground  of  actual  loss,  and  no 
allusion  was  made  to  Price  «.  Neale,  or  Smith  v.  Mer- 
cer. The  case-  was  sought  to  be  distinguished,  how- 
ever, from  Wilkinson  v.  Johnston,  in  that  the  notice  of 
the  forgery  in  the  latter  case  was  given  on  the  very  day 
when  the  payment  was  made,  while  in  Cocks  v.  Master- 
man it  was  delayed  until  the  following  day  —  a  most 
unsubstantial  distinction,  and  one  resting  upon  no  par- 
ticular principle,  or  well  defined  rule.  The  mere  enter- 
taining, however,  of  this  element  of  actual  loss,  although 
in  itself,  and  as  a  separate  question,  illogically  dis- 
cussed, is  what  lends  importance  to  the  case.  The  very 
fact  of  the  judgment  being  based  upon  even  an  assumed 
loss,  was  a  wide  departure  from  Price  v.  Neale,  and  ac- 
counts for  the  complete  silence  with  which  this  latter 
case  was  treated. 

Bails  v.  Lloyd  (12  Q.  B.,  531)  ;  Kelly  «.  Solari  (9 
Mees.  &  W.,  64) ;  Bell  v.  Gardiner  (4  Scott,  632),  and 
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Townsend  v.  Crowdy  (8  Com.  B.  N.  &,  477),  although 
not  cases  of  the  accidental  payment  of  forged  bills,  are 
useful,  in  so  far  as  they  definitively  abrogate  the  dic- 
tum of  BAYLEY,  J.,  in  Milnes  v.  Duncan  (6  Barn.  &  C7., 
671),  that  means  of  knowledge  and  knowledge  itself  are 
to  be  treated,  in  this  class  of  cases,  as  equivalent  terms, 
and  also  in  showing  the  constantly  increasing  liberality 
with  which,  even  in  cases  of  extreme  neglect,  and  almost 
inexcusable  oversight,  recoveries  of  money  paid  under 
mistake  of  fact  were  permitted.  Even  forgetfulness  of 
facts  once  known  and  officially  acted  upon,  was  held,  in 
Kelly  v.  Solari,  not  to  bar  a  recovery  of  money  paid  in 
consequence  of  such  forgetfulness — the  true  inquiry  be- 
ing whether  the  payment  was  made  advisedly. 

But  enough  has  been  said  to  justify  our  premises 
that  the  extreme  doctrine  maintained  in  Price  v.  Neale 
is  not  now  the  law  of  England ;  and  such  was  evidently  the 
opinion  entertained  by  Mr.  CHITTY  as  late  as  1840.  See 
ChiUyonB.y\\A.m.  ed.,  p.  431,  where,  after  referring  to  the 
old  rule,  the  following  comments  will  be  found  :  "But 
on  the  other  hand  it  may  be  observed  that  the  holder 
who  obtained  payment  cannot  be  considered  as  having 
altogether  shown  sufficient  circumspection  ;  he  might, 
before  he  discounted  or  received  the  instrument  in  pay- 
ment, have  made  more  inquiries  as  to  the  signatures 
and  genuineness  of  the  instrument,  even  of  the  drawer 
or  indorsers  themselves;  and  if  he  thought  n't  to  rely 
on  the  bare  representation  of  the  party  from  whom  he 
took  it,  there  is  no  reason  that  he  should  profit  by  the 
accidental  payment,  when  the  loss  had  already  attached 
upon  himself,  and  why  he  should  be  allowed  to  retain 
the  money,  when,  by  an  immediate  notice  of  the  forgery, 
he  is  enabled  to  proceed  against  all  other  parties,  pre- 
cisely the  same  as  if  the  payment  had  not  been  made, 
and,  consequently,  the  payment  to  him  has  not  in  the 
least  altered  his  situation,  or  occasioned  any  delay  or  pre- 
judice. It  seems  that  of  late  upon  questions  of  this  na- 
ture these  latter  considerations  have  influenced  the 
court  in  determining  whether  or  not  the  money  shall  be 
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recovered  back  ;  and  it  will  be  found,  on  examining  the 
older  cases,  that  there  were  facts  affording  a  distinction, 
and  that,  upon  attempting  to  reconcile  them,  they  are 
not  in  contrtidiction,  as  might  on  lirst  view  have  been 
supposed." 

When  we  turn  from  the  consideration  of  this  subject 
in  the  English  courts,  and  look  at  the  cases  in  this  coun- 
try, and  more  particularly  in  this  State,  the  mind  at 
once  receives  a  forcible  illustration  of  the  importance  of 
separating  the  point  actually  decided  in  a  case  from  the 
dicta  which  almost  inevitably  creep  into  the  closest  and 
best  considered  judgments. 

In  Bank  of  Commerce  n.  Union  Bank  (3  N.  Y.  [3 
Comst.\  230),  the  point  actually  decided  was  that  the 
acceptor  was  not  responsible  for  alterations  in  the  body 
of  the  bill,  the  drawer' s  signature  being  genuine.  The 
opening  remarks  of  RUGGLES,  J.,  with  respect  to  the  ef- 
fect of  payment  in  a  case  where  the  signature  is  forged 
were  therefore  obiter. 

The  same  may  be  said  of  similar  remarks  of  BEON- 
BON,  J.,  in  Goddard  v.  Merchants'  Bank  (4  .ZV.  Y.  [4 
Comst.],  147).  There  the  plaintiffs  had  paid  the  bill  for 
the  honor  of  their  correspondents,  the  supposed  draw- 
ers. They  had  done  so  upon  information  respecting  the 
existence  and  protest  of  such  a  bill,  but  without  seeing 
the  bill  itself,  owing  to  the  absence  of  the  notary  pub- 
lic at  the  time  when  one  of  the  plaintiffs  called  at  his  of- 
fice, and  left  a  check  for  the  amount.  It  was  held  that 
the  plaintiffs  were  not  chargeable  with  negligence  in 
paying  the  draft  before  they  had  seen  it,  and  that,  by  a 
payment  made  under  such  circumstances,  they  could 
not  be  said  to  have  affirmed  their  correspondents'  signa- 
tures. The  rest  was  obiter,  and  was  not  supported,  as 
in  Bank  of  Commerce  v.  Union  Bank,  even  by  the  cita- 
tion of  Price  v.  Neale.  If  the  point  had  come  up 
squarely  in  either  of  these  cases,  the  subject  would 
doubtless  have  been  exhaustively  considered,  both 
upon  principle  and  authority,  and  I  feel  entirely  satis- 
fied that  these  dicta  would  never  have  been  pronounced. 
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This  may  be  the  more  confidently  assumed  from  the 
decision  of  the  same  court  in  Merrill  o.  Tyler  (Seld.  -ZV., 
No.  2,  p.  47),  where  in  a  much  stronger  case  it  was  held 
that  the  acts  or  declarations  of  a  party  bind  iiim  by  way 
of  estoppel  only  to  the  extent  that  they  have  been  acted 
upon  by  the  party  setting  up  the  estoppel.  The  facts 
were  that  a  party  had  received  a  promissory  note,  to 
which  the  name  of  the  defendant  as  maker  had  been 
forged,  and  had  advanced  half  the  amount  of  it  before 
it  was  presented  to  the  defendant.  It  was  then  presented 
to  him,  and  he  made  such  statements  as  to  induce  the 
holder  to  advance  the  residue  of  the  note.  Upon  this, 
the  court  held  that  the  defendant  was  estopped  from 
showing  the  forgery,  only  to  the  extent  of  the  advances 
made  on  the  faith  of  his  statements — which  was  all  that 
could  be  recovered,  the  forgery  being  established. 

Now  certainly  a  party  should  not  be  held  to  a 
stricter  accountability  for  the  recognition  of  his  corres- 
pondent's signature  than  for  his  own,  and  if,  in  the  lat- 
ter case,  the  ordinary  rules  of  estoppel  are  to  govern, 
why  not,  a  fortiori,  in  the  former  ? 

But  if  the  remarks  made  in  Bank  of  Commerce 
v.  Union  Bank,  and  in  Goddard  v.  Merchants'  Bank 
are  to  have  any  weight,  opposite  dicta  are  not  want- 
ing, as  instance  Judge  VANDERPOEL'S  concurrence, 
in  Goddard  v.  Merchants'  Bank  (2  Sandf.,  253,  254).  in 
the  remarks  quoted  from  CHITTY,  and  the  intimation  of 
Judge  COWEN  in  Canal  Bank  v.  Bank  of  Albany  (1  Hill, 
290)  that  the  doctrine  that  the  acceptor  "  takes  upon 
himself  the  knowledge  of  his  correspondent's  handwrit- 
ing, and  shall  be  concluded,  is  going  a  great  way,  unless 
some  bona  fide  holder  has  purchased  the  paper  on  the 
faith  of  such  an  act." 

In  our  own  court,  in  National  Bank  of  the  Common- 
wealth v.  Grocer's  National  Bank  (35  How.  Pr.,  412), 
the  doctrine  of  Price  v.  Neale  was  partially  stated  and 
so  far  followed,  but  without  any  special  inquiry  or  in- 
vestigation, and  mainly  upon  its  supposed  affirmance  by 
the  dicta  in  Bank  of  Commerce  v.  Union  Bank  (supra). 
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It  is  apparent,  however,  from  the  statement  of  the  case, 
which  was  prepared  by  Judge  VAN  VORST,  and  really 
forms  part  of  his  opinion,  that  loss  must  have  been  oc- 
casioned by  the  great  delay  in  the  discovery  of  the 
forgery,  after  the  bank  had  given  its  customer  actual 
credit  for  the  amount  of  the  check,  and  the  language  of 
the  opinion  proper,  to  the  effect  that  the  drawee  of  a 
forged  bill  cannot,  after  payment  and  discovery  of  the 
forgery,  recover  back  the  money,  must  be  read  in  con- 
junction with  that  bearing  upon  the  consideration  of  the 
question  of  actual  loss.  The  opinion  certainly  does  not 
affirm  the  extreme  points  of  the  doctrine  laid  down  by 
Lord  MANSFIELD,  and  is  not  therefore  authority  against 
a  recovery  upon  the  special  features  of  this  particular 
case  at  bar. 

The  cases  of  Gloucester  Bank  v.  Salem  Bank  (17" 
Mass.,  33),  and  Bank  of  the  United  States  •».  Bank  of 
Georgia  (10  Wheat.,  333),  arose  under  payments  by 
banks  of  what  were  supposed  to  be  their  own  bills. 
These  bills  were  their  own  promises  to  pay,  and  passed 
as  money,  and  it  might  well  be  that  in  such  cases,  from 
motives  of  public  policy,  and  owing  to  the  difficulty  of 
tracing  money  back  and  fastening  it  upon  each  preced- 
ing holder,  a  special  rule  should  be  adopted  for  the  pro- 
tection of  the  general  public,  and  the  bank  be  concluded 
by  the  recognition  and  payment  of  its  bills.  At  all 
events,  these  cases  are  only  authority  for  the  precise 
point  involved,  and  so  far  as  their  judgments  are  based 
upon  an  assumed  analogy  to  the  cases  of  payment,  by 
drawees,  of  forged  bills  of  exchange,  it  should  be  con- 
sidered that  the  latter  question  was  not  discussed  upon 
principle,  but  was  left  to  rest  almost  entirely  upon 
Price  v.  Neale,  treated  as  an  unquestioned  authority, 
and  as  having  been  fully  recognized  by  what,  upon  ex- 
amination, will  be  found  to  be  the  loosest  dicta  in  Smith 
v.  Chester  (1  Durnf.  &  E.,  655)^  and  Barber  v.  Gingell  (3 
JSsp.j  60),  where  nothing  even  was  said  upon  the  sub- 
ject, and  Bass  v.  Clive  (4  M.  &  Selw.j  15),  and  that,  too, 
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"before  Wilkinson  v.  Johnston,  and  the  still  later  cases, 
had  evoked  the  remarks  quoted  from  CIIITTY. 

This  last  consideration  is  equally  applicable  to  Levy 
t>.  Bank  of  the  United  States  (4  Doll.,  234).  In  this 
case,  which  is  very  obscurely  reported,  the  bank  gave  a 
depositor  credit  for  a  forged  check.  It  seems  to  have 
been  conceded,  as  it  certainly  was  treated  as  a  matter  of 
course  without  discussion  or  citation  of  authority,  that 
if  the  money  had  actually  been  paid  upon  the  check, 
the  depositor  would  have  had  an  unquestioned  right  to 
retain  it  under  all  circumstances  ;  and  the  ruling  was, 
that  the  giving  of  credit  in  the  customer's  bank  book 
was  equivalent  to  an  actual  cash  payment. 

Upon  the  other  hand,  we  find  the  cases  of  Ellis  v. 
Ohio  Life  Ins.  Co.  (4  Ohio  [N.  £]  628),  Bank  of  St. 
Albans  v.  Farmers'  &  Mechanics'  Bank  (10  Vt.,  141), 
and  McKleroy  v.  Southern  Bank  of  Kentucky  (14  La. 
Ann.,  458).  In  the  latter,  the  above  remarks  of  CIIITTY 
are  quoted  and  followed.  In  the  Vermont  case,  much 
of  the  doctrine  of  Price  v.  Neale  was  said  not  to  be  the 
law  of  the  present  day,  and  the  element  of  loss  resulting 
from  the  want  of  immediate  notice  of  the  forgery  was 
brought  in  ;  while  in  the  Ohio  case,  Judge  RANNEY,  in 
the  course  of  an  able  and  exhaustive  discussion,  points 
out  the  fallacy  of  Price  v.  Neale,  and  its  ancient  doc- 
trine, and  goes  a  long  way  in  the  direction  of  the  true 
principle. 

The  conclusion  naturally  arrived  at,  upon  a  careful 
review  of  all  these  conflicting  authorities  and  dicta,  is, 
that  no  one  clear  and  comprehensive  rule  has  been  laid 
down  and  followed,  nor  has  any  single  principle  been 
enunciated,  the  application  of  which  would  be  sufficient 
for  the  accurate  and  just  solution  of  all  questions  which 
might  arise  upon  the  subject.  Applying  them,  however,  as 
best  we  may,  two  important  features  are  found  in  the  case 
at  bar  which  distinguish  it  from  Price  v.  Neale,  and  bring 
it  more  nearly  within  the  spirit  which  pervades  the  later 
cases.  One  is  the  actual  negligence  which,  as  a  matter 
of  fact,  is  chargeable  to  the  defendants'  correspondents, 
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the  Nashville  Bank,  and  the  other  is  the  lessened  atten- 
tion which  the  circumstances  attending  the  presentation 
and  payment  of  the  bill  naturally  superinduced.  The 
averment  upon  the  former  head,  in  effect,  charges  the 
Nashville  Bank  with  having  purchased  the  bill  from  the 
swindler  in  person,  who  was  a  total  stranger,  without 
scrutiny  or  inquiry.  Such  is  the  import  of  the  state- 
ment,  taken  in  its  entire  scope,  and,  of  course,  unex- 
plained by  the  demurrer,  that  the  bank  discounted  the 
bill  for  the  person  calling  himself  by  the  fictitious  name 
of  E.  Gr.  Fanchon.  Nor,  while  in  this  connection,  must 
we  overlook  the  responsibility  for  alterations  in  the 
amount  (Bank  of  Commerce  v.  Union  Bank),  and  for  the 
authenticity  of  every  other  signature  upon  the  bill  (Mer- 
chants' Bank  v.  Mclntyre,  2  Sandf.,  431),  which,  as  a 
matter  of  law,  is  ordinarily  fastened  upon  the  holder  or 
party  presenting  the  draft  for  payment,  and  which  is 
claimed  with  much  force  to  be  applicable  here,  upon 
the  ground  that  however  the  main  question  may  be 
viewed,  the  case  should  at  least  be  determined  as  though 
the  drawers'  signature  were  in  fact  genuine,  the  pay- 
ment, at  the  worst,  amounting  to  but  an  inviolable  ad- 
mission of  the  genuineness  of  such  signature. 

With  respect  to  the  second  point  of  distinction, — the 
plaintiffs'  lessened  attention, — it  must  be  considered 
that  the  bill  presented  had  been  genuine  to  the  extent 
of  twenty  dollars  and  twenty  cents,  and  remained  unal- 
tered in  several  important  particular?,  such  as  the  date, 
number  and  drawees'  name.  There,  too,  were  the  de- 
vices, vignette,  design  and  general  form  with  which  the 
teller's  eye  was  familiar,  and  the  bill  came  to  him  im- 
pressed with  the  well-known  custom  of  banks  with  re- 
spect to  identification  before  payment,  and  with  a  genu- 
ineness almost  assured  from  its  having  passed  through 
the'  double  ordeal  of  two  such  institutions,  surrounded 
as  they  are  by  those  safeguards  imposed  by  an  accu- 
mulated experience,  ignorance  of  which  would  have  ex- 
posed the  teller  in  good  earnest  to  the  charges  of  negli- 
gence and  inefficiency. 
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Thus  the  attention  of  the  drawee,  to  use  the  language 
of  ABBOTT,  Ch.  J.,  in  Wilkinson  v.  Johnston,  was 
"  reasonably  lessened  by  the  assertion  which  the  call 
itself  made  to  him  in  fact." 

The  reference  once  more  to  this  case  brings  us  to  the 
final  consideration  as  to  what  constitutes  actual  loss, 
and  upon  whom  the  burden  of  proof  upon  that  subject 
should  fall.  Here,  again,  principle  has  been  over- 
looked, and,  as  might  have  been  anticipated,  a  conflict 
of  general  impressions  is  the  result.  In  Smith  v.  Mercer 
we  find  DALLAS,  J.,  requiring  the  plaintiffs  to  prove  a 
negative, — viz :  that  there  had  been  no  change  of  situa- 
tion during  the  delay,  and  that  no  actual  loss  had  been 
Buffered.  In  Wilkinson  t.  Johnston  notice  of  the 
forgery  given  on  the  very  day  of  payment,  was  deemed 
sufficient,  while  in  Cocks  V.  Masterman  the  following 
day  was  considered  too  late.  This  latter  case  was  disap- 
proved, upon  this  point,  in  Canal  Bank  v.  Bank  of  Albany 
(jfepro),  and  in  Goddard  v.  Merchants'  Bank  (2  Sandf., 
247)  ;  the  former  holding  that  mere  lapse  of  time  in  the 
abstract,  however  long,  between  the  payment  and  notice 
of  the  forgery,  would  not,  in  that  particular  case,  de- 
prive the  drawee  of  his  remedy  over,  provided  he  had 
incurred  no  unreasonable  delay  after  the  discovery  of 
the  forgery,  while  in  the  latter  Wilkinson  v.  Johnston 
is  referred  to  approvingly,  although  stated  to  be  in  con- 
flict with  Cocks  v.  Masterman. 

The  importance  of  a  definite  rule  upon  the  subject 
was  recognized  in  Bank  of  the  United  States  v.  Bank  of 
Georgia,  where  it  was  said  that  "actual  loss  is  not  ne- 
cessary to  be  proved,  for  potential  loss  may  exist,  and 
the  law  will  always  presume  a  possible  loss  in  cases  of 
this  nature."  This  doctrine  may  be  well  enough,  from 
considerations  which  have  previously  been  adverted  to, 
in  the  case  of  a  payment  by  a  bank  of  what  are  sup- 
posed to  be  its  own  genuine  bills,  but  it  is  wholly  inap- 
plicable to  bills  of  exchange.  The  true  rule,  in  my 
judgment,  is,  to  require  the  defendant  to  aver  and  prove 
his  loss  as  a  fact.  The  law  can  no  more  inflexibly  pre- 
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sume  a  loss  from  a  delay  of  a  year  than  from  that  of  an 
hour,  and  to  throw  the  burden  of  proof  upon  the  plain- 
tiff, who  is  in  the  dark  respecting  the  parties  with  whom 
the  defendant  negotiated,  would  be  an  injustice  as  well 
as  a  complete  inversion  of  the  ordinary  rules  of  evi- 
dence. But  here  there  seems  to  have  been  no  loss. 
There  can  be  no  difficulty  about  the  defendant's  recov-  ^ 
ering  over  from  the  Nashville  Bank,  and  that  whether 
they  received  the  bill  for  collection  or  as  actual  pur- 
chaser. If  the  Nashville  Bank  became  insolvent  be- 
tween the  date  of  the  payment  and  the  discovery  of  the 
forgery,  that  should  have  been  set  up.  Solvency  is  pre- 
sumed until  the  contrary  is  shown. 

The  possibility  of  anything  being  recovered  from  the 
forger  is  exceedingly  remote.  His  punishment  was  a 
matter  of  public  concern,  and  he  might  have  been  ar- 
rested without  a  recovery  of  the  money.  Besides,  the 
three  days  which  elapsed  before  the  presentation  of  the 
draft  were  probably  as  amply  sufficient  to  enable  him 
to  make  his  escape,  as  the  seventeen  days  before  the 
discovery  of  the  forgery.  At  all  events,  nothing  can  be 
presumed  upon  that  head,  and  the  loss,  if  any,  must  be 
pleaded  and  proved. 

Other  considerations  were  urged,  which  it  will  not  be 
necessary  to  discuss,  as  the  demurrer  must  be  over- 
ruled, first,  uj_on  the  ground  that  the  acceptor  is  es- 
topped from  denying  the  genuineness  of  the  drawer's 
signature  only  where,  according  to  the  ordinary  rules  of 
estoppel  in  pais,  it  would  be  inequitable  to  permit  him 
to  do  so,  and  that  the  facts  bringing  the  case  within 
those  rules,  must  be  pleaded  and  proved  by  him  who 
invokes  the  rule  ;  and,  second,  upon  the  special  circum- 
stances of  this  case  with  respect  to  the  prior  negligence 
of  the  holder  and  his  principal  or  predecessor,  and  the  I 
lessened  attention  naturally  resulting  from  the  sur- 
roundings of  the  presentment  to  the  plaintiffs. 

Demurrer  overruled  with  costs,  with  leave  to  the  de- 
fendants to  ariswer  over  within  twenty  days,  upon  pay- 
ment of  such  costs. 
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RAMSEY  against  ERIE  RAILWAY  COMPANY. 

Supreme  Court,  Sixt7i  District ;  Special  Term,  Dec.,  1869. 

INJUNCTION  AGAINST  DIRECTORS  OF  A  RAILROAD  COM- 
PANY. —  MOTIONS  AND  ORDERS.  —  COMPLAINT  BY 
CREDITOR  OF  CORPORATION. — RECEIVER. — SUS- 
PENSION OF  DIRECTORS. — CAUSE  OF  ACTION. 
— VERIFICATION  ON  INFORMATION  AND 
BELIEF. 

A  motion  to  .vacate  an  injunction,  and  orders  appointing  a  receiver  and 
suspending  directors  of  a  corporation,  which  were  granted  ex-parte  by  a 
judge  of  the  supreme  court,  need  not  be  made  before  the  judge  who 
granted  the  orders  complained  of,  but  may  be  noticed  for  the  first  special 
term  at  which  it  can  properly  and  regularly  be  heard.  Such  a  motion 
may,  under  section  225  of  the  Code,  be  made  upon  the  complaint  and 
the  affidavits  on  which  the  injunction  was  granted,  or  upon  affidavits 
upon  the  defendant's  part  with  or  without  the  answer. 

In  a  complaint  by  one  alleging  himself  to  be  creditor  of  a  corporation, 
seeking  an  injunction  and  receiver,  allegations  that  he  is  the  owner  of  a 
past  due  claim  for  money  against  it,  and  of  various  bonds  of  the  com- 
pany, and  also  of  shares  of  its  stock  entitled  to  be  standing  in  his  name 
on  its  books,  and  of  the  right  to  dividends, — and  that  there  are  numer- 
ous other  floating  creditors  of  the  company,  and  that  plaintiff  sues  on 
his  own  behalf,  and  on  behalf  of  others  who  shall  come  in, — are  not  suf- 
ficient to  give  the  plaintiff  such  a  standing  in  court  as  entitles  him  to  an 
ex-parte  injunction  or  ex-parte  orders  suspending  the  directors  and  ap- 
pointing a  receiver. 

The  complaint  in  such  an  action  should  state  the  nature  and  amount  of 
any  claim  past  due  which  plaintiff  has  against  the  company,  by  bill,  ac- 
count or  bond,  or  on  coupons,  so  that  it  can  be  paid  by  the  directors; 
and  it  should  state  such  facts  as  would  show  plaintiff's  title  to  the  claim 
and  the  bonds  and  stock  mentioned. 

The  provisions  of  2  Rev.  Stat.,  462, — authorizing  the  court  to  suspend  a 
director  or  officer  of  a  corporation, — do  not  authorize  an  action  by  a 
stockholder  to  obtain  such  removal  or  suspension.  And  if  in  any  case  a 
creditor  can  maintain  such  an  action  under  the  statute,  he  must  state  in 
his  complaint  the  nature  of  his  claims,  when  and  how  they  arose,  and 
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the  amount  due ;  and  he  should  also  demand  payment  before  bringing 
such  an  action. 

An  order  suspending  directors  in  such  an  action  should  not  be  granted  be- 
fore trial,  and  without  notice  to  the  adverse  parties,  except  in  a  case  of 
necessity. 

Nor  should  such  suspension  of  directors  be  ordered,  unless  the  proof  of 
misconduct  on  which  it  is  based  is  clear,  and  positively  sworn  to.  Alle- 
gations on  information  and  belief  are  not  sufficient. 

Stockholders  who  do  not  vote  against  the  re-election  of  directors  may  be 
deemed  to  acquiesce,  by  such  omission,  in  acts  of  such  directors  done 
prior  to  the  re-election,  and  of  which  such  stockholders  had  information 
sufficient  to  put  them  upon  inquiry  ;  and  are  not  entitled  afterward  to 
have  those  directors  suspended  on  the  ground  of  misconduct  previous  to 
the  re-election. 

The  court  will  not  interfere  to  suspend  directors  of  a  corporation,  on  the 
ground  of  their  having  made  improper  expenditures  touching  the  busi- 
ness of  the  corporation,  nor  on  charges  of  personal  immorality. 

Motion  to  vacate  preliminary  injunction  and  other 
orders. 

This  was  an  action  brought  by  the  plaintiff,  James  H. 
Ramsey,  against  Jay  Gould,  James  Fisk,  Jr.,  Frederick 
A.  Lane,  Abram  Gould,  M.  R.  Simons,  George  C.  Hall, 
Henry  N.  Smith,  Charles  G.  Sisson,  Henry  N.  Martin, 
James  B.  Bach,  and  the  Erie  Railway  Company. 

The  commencement  of  the  complaint  was  as  follows  : 

"The  plaintiff,  by  Eaton  &  Tailer,  his  attorneys, 
states  to  the  court : 

"  That  he  is  a  creditor  of  the  Erie  Railway  Company, 
hereinafter  mentioned,  and  the  owner  and  holder  of  a  past 
due  claim  for  money  against,  and  legally  payable  by  said 
company  ;  that  he  is  the  owner  of  several  one-thousand- 
dollar  bonds,  duly  made  and  issued  by  said  company, 
and  known  as  'Buffalo  Branch  of  the  Erie  Railway 
Company  Bonds,'  of  which  large  numbers  are  outstand- 
ing in  the  hands  of  numerous  holders  ;  and  is  also  the 
owner  of  several  bonds,  duly  made  and  issued  by  said 
company,  known  as  its  sterling  bonds,  of  which  bonds 
there  are  thus  made  and  issued  and  outstanding 
in  the  hands  of  very  numerous  holders,  about  ten  thou- 
sand in  number,  of  the  par  value  of  about  five  millions 
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of  dollars  in  all,  said  sterling  bonds  being  of  the  denom- 
ination of  five  hundred  dollars  (or  one  hundred  pounds 
sterling)  each  ;  and  said  sterling  bonds  are  especially 
imperiled,  and  the  payment  of  interest  on  the  same  is 
made  precarious  by  reason  of  the  wrongful  acts  herein- 
after mentioned  ;  and  is  also  the  owner  of  several  bonds 
hereinafter  mentioned  as  fifth  mortgage  bonds,  of  which 
about  one  thousand  are  outstanding,  of  the  denomina- 
tion of  one  thousand  dollars  each,  in  the  hands  of  nume- 
rous holders,  and  said  bonds  have  their  market  value 
greatly  impaired,  and  the  future  payment  of  interest 
thereon  made  uncertain  by  reason  of  said  wrongful 
acts ;  and  is  also  the  owner  of  several  shares  of  the  pre- 
ferred capital  stock  of  said  company,  entitled  to  be 
standing  in  his  name  on  the  books  of  said  company,  and 
of  the  right  to  receive  dividends  thereon,  of  which  entire 
stock,  hereinafter  referred  to,  there  are  numerous  certifi- 
cates for  portions  thereof  outstanding  in  the  hands  of  a 
very  great  number  of  owners  and  holders,  and  the  past 
payment  of  dividends  on  said  stock  has  been  defeated, 
and  the  future  earnings  and  payment  of  dividends  on 
the  same  have  been  made,  and  now  are,  doubtful,  and 
the  value  of  which  has  been  impaired,  by  reason  of  said 
wrongful  acts  ;  and  is  also  the  owner  of  several  shares  of 
the  common  capital  stock  of  said  company,  so  in  like 
manner  entitled  to  be  standing  in  his  name,  of  which 
stock  there  are  also  very  numerous  owners  and  holders, 
and  the  value  of  which  has  been  greatly  reduced,  and 
the  payment  of  dividends  upon  which  has  been  made, 
for  a  long  time  at  least,  almost  hopeless  by  said  wrong- 
ful acts  ;  and  there  are  numerous  other  floating  creditors 
of  said  company,  most  of  whose  claims  are  made  less 
valuable  by  said  acts,  and  the  plaintiff  brings  this  suit 
on  his  own  behalf  and  on  behalf  of  all  others  of  the  said 
stockholders  and  bondholders  (so  far  as  said  stockhold- 
ers are  entitled  to  be  heard  herein),  and  on  behalf  of  all 
other  creditors  of  said  company  who  shall  join  in  and 
become  parties  to  this  action  and  contribute  to  the 
expense  thereof. 
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"And  for  a  cause  of  action  against  the  defendants, 
the  plaintiff,  on  information  and  belief,  further  states :"  — 

Then  setting  forth  instances  of  alleged  misconduct  by 
some  of  the  directors  of  the  Erie  Railway  Company,  who 
were  members  of  the  board  in  three  successive  adminis- 
trations ;  but  specifying,  as  was  claimed  by  defendants, 
no  new  and  independent  acts  of  maladministration  since 
the  last  election,  which  was  held  in  October,  1869. 

The  allegations  of  the  complaint,  which  were  very 
voluminous,  concluded  with  stating  that  the  three  de- 
fendants, Fisk,  Gould  and  Lane,  with  others,  were 
wielding  the  powers  of  the  corporation  wrongfully  for 
their  own  benefit  to  the  injury  of  the  corporation,  and 
its  stockholders  and  creditors  ;  that  they  were  about  to 
issue  a  large  number  of  convertible  bonds  ;  that  plaintiff 
anticipated  that  they  would  resort  to  reckless  and  des- 
perate measures  to  perpetuate  their  power,  and  that 
they  would  by  improper  means  procure  a  ratification  by 
parties  interested  of  their  acts,  misapply  funds  and 
property  of  the  company,  and  make  various  engage- 
ments, or  changes  of  organization,  prejudicial  to  plain- 
tiff,— such  anticipated  acts  being  specified  in  detail  in 
the  complaint. 

And  the  demand  for  relief  included  the  suspension  of 
trustees,  directors  and  officers  who  were  made  defend- 
ants, the  granting  of  injunctions  against  the  acts  antici- 
pated, the  compelling  a  discovery,  the  taking  of  an  ac- 
count, the  removal  of  defendants  from  office,  a  direction 
that  new  elections  be  had,  the  setting  aside  alleged  ille- 
gal alienations  of  property,  and  the  recovery  and  repay- 
ment of  any  moneys,  &c.,  misapplied. 

The  complaint  had  the  verification  in  the  common 
form  :  that  is  to  say,  it  stated  that  plaintiff  swore  that 
"  the  complaint  is  true  to  his  knowledge,  except  as  to 
the  matters  therein  stated  [to  be]  on  information  and  be- 
lief, and  as  to  those  matters,"  &c. 

Annexed  were  four  affidavits — one  by  plaintiff,  which 
was  purely  upon  information,  and  three  others,  which 
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on  a  careful  analysis  appear  to  be  wholly,   or  almost 
wholly,  upon  information. 

The  place  of  trial  was  laid  in  Delaware  County,  and 
there,  on  November  23,  a  justice  of  the  court  granted, 
ex-par  te,  the  three  following  orders  : 

[Date,  and  title  of  the  cause.] 

"  On  reading  and  filing  the  complaint  herein,  and  the 
affidavits  of  Joseph  H.  Ramsey,  Charles  W.  Douglas, 
Jackson  S.  Schultz  and  Ossian  D.  Ashley,  and  it  there- 
by appearing  to  this  court  that  money,  property  and 
claims  of  and  in  favor  of  the  Erie  Railway  Company 
and  its  creditors  are  allowed  by  said  company  and  its 
directors  and  officers,  as  set  forth  in  the  complaint,  or 
otherwise,  to  be  left  with  one  or  more  of  the  defendants 
or  other  persons  therein  referred  to,  or  not  collected  or 
properly  cared  for,  and  whereby  the  same  are  in  peril 
of  being  lost,  and  it  being  uncertain  to  whom  the  same 
will  belong  when  collected, 

"  Now,  on  motion  of  Mr.  Henry  Smith,  of  counsel  for 
the  plaintiff,  it  is  ordered  : 

"  (1.)  That  David  Groesbeck,  of  the  city  of  New 
York,  be  and  he  is  hereby  appointed  special  receiver  of 
all  said  money,  property  and  claims  (and  the  proceeds 
thereof),  to  be  collected,  realized,  held  and  disposed  of 
for  the  benefit  of  the  Erie  Railway  Company  or  its  cred- 
itors herein  provided,  or  as  the  court  may  order  herein ; 
the  said  money,  property  and  claims  to  include  all 
sums  which  any  defendant  holds,  owes  or  should  pay, 
or  is  responsible  for  by  reason  of  any  wrongful  act, 
abuse  or  trust,  or  omission  of  duty  mentioned  or  referred 
to  in  the  complaint,  or  which  may  or  might  be  recovered 
or  be  adjudged  in  this  or  a  like  suit. 

"  (2.)  That  said  special  receiver  be  authorized  to  de- 
mand and  receive  all  said  money  and  property  and  the 
payment  of  all  said  claims  ;  and  that  with  the  leave  of 
the  court  in  this  suit,  he  be  authorized  to  institute  and 
maintain  suits  and  proceedings  in  his  name  as  special 
receiver  in  aid  of  the  objects  of  this  suit  for  the  collec- 
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tion  and  possession  of  any  such  claim,  money  or  prop- 
erty ;  and  that  he  may  pay  from  the  same  his  own  proper 
expenses  and  disbursements  for  services  and  otherwise 
in  this  suit,  in  any  such  suit  or  proceedings,  and  in  and 
about  the  discharge  of  his  duty  as  special  receiver. 

"  (3.)  That  said  special  receiver,  by  himself,  and  per- 
sons to  be  employed  by  him,  make  examination  of  the 
books,  records,  vouchers  and  papers  of  the  Erie  Rail- 
way Company,  its  directors  and  officers,  and  for  such 
purpose  have  access  to  the  same,  and  to  its  offices  and 
apartments,  and  those  it  has  occupied,  so  as  to  enable  him 
to  ascertain  the  facts  as  to  the  issue  of  its  stock,  the  time, 
amount,  price  and  particulars  of  the  creation,  conver- 
sion, issue  and  sale  of  bonds,  and  as  to  their  proceeds, 
and  as  to  the  subject-matter  of  his  special  receivership 
generally ;  that  he  make  report  to  this  court  of  the  result 
of  such  examination  ;  that  the  Erie  Railway  Company, 
its  directors,  officers  and  agents,  allow  and  facilitate 
such  examination  ;  that  its  treasurer  and  other  financial 
officers  and  agents,  and  its  secretary  and  stock  transfer 
agents  give  said  special  receiver  all  the  aid  and  informa- 
tion in  their  power  in  respect  of  the  subject  of  his  exam- 
ination. 

"  (4.)  That  said  special  receiver  afford  all  information 
in  his  power,  and  aid  as  he  may  be  able,  in  the  proper 
prosecution  of  this  suit,  and  be  at  liberty  to  apply  to 
this  court  for  directions  from  time  to  time  in  the  dis- 
charge of  his  duty. 

"(5.)  That  any  moneys  received  by  him  as  such 
special  receiver  (beyond  any  amount  needed  for  his 
payments)  be  kept  by  him  on  deposit  in  suitable  banks, 
or  trust  companies,  to  his  order  as  special  receiver. 

"  (6.)  That  said  special  receiver  execute  his  bond  to 
the  people  of  this  State  in  the  sum  of  one  million  of  dol- 
lars, conditioned  for  the  faithful  performance  of  his  duty 
as  special  receiver  herein,  with  one  or  more  sureties  ; 
said  bond  to  be  approved  by  a  justice  of  this  court,  and 
to  be  filed  in  the  office  of  the  clerk  of  the  county  of 
Delaware. 

N.  S.— VOL. VII.— 11. 
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"Secondly. — And  it  further  appearing  to  this  court,, 
that  if  the  board  of  directors  of  the  Erie  Railway  Com- 
pany should  omit  to  meet,  or  neglect  to  take  charge  of, 
and  give  necessary  attention  to  its  affairs,  for  the  pro- 
tection of  its  property,  and  the  discharge  of  their  func- 
tions ;  or  if  such  number  of  the  unsuspended  directors 
should  resign,  or  omit  or  refuse  to  attend  meetings  of 
the  board,  so  that  no  quorum  and  legal  action  could  be 
secured,  that  in  either  event,  the  public  interests  would 
be  seriously  prejudiced,  and  said  company  and  its  cred- 
itors would  suffer  great  loss  : 

"And  it  further  appearing  to  this  court  that  said 
company  is  in  a  perilous  condition,  and  that  there  is  im- 
minent danger  of  some  such  event,  and  that  upon  the 
happening  thereof,  there  should  be  a  receiver  of  this 
court  ready  and  competent,  and  whose  right  and  duty  it 
shall  then  be,  to  enter  at  once  into  possession  of  the 
property,  and  upon  the  exercise  of  the  franchises  of  said 
company,  with  the  powers  hereinafter  mentioned,  but 
that  said  receiver  should  not  demand  such  possession 
nor  exercise  such  powers  until  the  happening  of  any 
such  event, 

"Now,  therefore  (subject  to  the  limitations  last  afore- 
said as  to  taking  possession),  it  is  further  ordered  that  a 
receiver  be,  and  the  said  David  Groesbeck  is  hereby  ap- 
pointed receiver  of  the  Erie  Railway  Company,  and  of 
the  railroad,  real  and  personal  property  and  estate  and 
franchises  of  said  company,  and  of  all  powers,  rights, 
privileges  and  authority  thereto  appertaining  (except 
the  franchise  of  being  a  corporation),  and  of  the  rents, 
tolls  and  income  of  said  corporation,  and  of  its  title 
deeds,  leases,  contracts  and  leased  property,  and  of  the 
rights  thereunder,  wherever  any  or  all  of  the  said  prop- 
erty, income,  tolls,  rents,  powers  and  franchises  may  be 
situated,  collected,  exercised  or  enjoyed,  and  whether 
in  the  State  of  New- York,  Pennsylvania  or  New-Jer- 
sey (as  the  laws  of*  the  two  last  named  States  allow), 
and  of  all  the  funds,  assets,  deposits,  claims,  choses  in 
action,  books,  papers  and  vouchers  of  or  belonging  to 
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said  company,  excepting  those  of  which  a  special  re- 
ceiver is  herein  appointed  ;  all  power  and  authority 
liereunder  to  be  held  and  exercised  for  the  public  con- 
venience, and  for  the  protection  of  those  interested  in 
said  company.  And  that  said  receiver  be,  and  he  is 
hereby  authorized  to  run  and  operate  said  road,  and  all 
roads  and  branches  and  ferries,  steamboat  lines,  includ- 
ing the  Pavonia  ferry,  now  leased  or  operated  by  the 
Erie  Railway  Company,  or  under  its  control ;  to  exercise 
said  authority  and  franchises ;  to  preserve  such  property 
in  proper  condition  ;  to  repair  and  renew  all  existing 
structures,  and  to  make  all  requisite  additional  struc- 
tures as  may  be  needful  and  proper  for  safe  and  efficient 
transportation  on  said  roads  and  branches ;  and  to  do 
all  proper  acts  and  take  all  proper  measures  for  protect- 
ing and  securing  the  possession,  use  and  enjoyment  of 
what  he  shall  or  should  receive  hereundef,  and  for  pro- 
moting the  business  of  said  company  ;  and  he  is  hereby 
authorized  to  retain  and  employ  all  such  persons,  and  to 
take  such  advice  as  may  be  reasonably  needful  and 
proper  in  and  about  the  discharge  of  his  duties  under 
this  order,  and  generally  to  do  and  cause  to  be  done,  in 
respect  of  the  property,  franchises,  rights  and  contracts, 
and  of  whatever  else  of  which  he  is  appointed  a  receiver, 
any  and  all  things  which,  but  for  this  order,  might  be  or 
should  be  done  by  said  company,  or  by  any  one  on  its 
behalf,  including  the  compromise  and  adjustment  of  all 
claims  (save  those  of  which  a  special  reciver  is  ap- 
pointed), and  the  direction  and  control,  on  behalf  of 
said  company,  of  all  suits  and  legal  proceedings  now  or 
to  be  pending  by  or  against  said  company  ;  and  all  at- 
torneys and  counsel  now  representing  said  corporation 
are  required  to  act  in  the  prosecution  and  defense 
of  such  suits  and  proceedings  under  the  direction  of 
said  receiver,  and  on  his  request  to  give  place  to  others. 
"That  he  be  authorized  to  settle  and  adjust  and  satisfy 
all  claims  for  damages,  injuries  and  loss  to  persons  and 
property,  or  otherwise,  that  may  arise  under  or  be 
claimed  against  him  as  receiver  (in  any  case  where  he 
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has  not  been  guilty  of  a  breach  of  trust),  and  that  he  be 
authorized  to  pay  such  sums  from  the  property  of  his 
receivership. 

"That  the  said  receiver  is  authorized  to  institute  such 
suits  and  proceedings  in  this  State,  and  elsewhere,  as  in 
his  judgment  and  by  the  advice  of  counsel  shall  be 
proper  and  for  the  advantage  of  the  property  and  rights 
to  him  committed,  and  to  pay  the  proper  expenses  of 
the  same,  and  also  any  judgment  that  may  be  recovered 
against  him  as  such  receiver  in  any  such  suit,  and  to 
defend  all  suits  and  proceedings  affecting  his  receiver- 
ship ;  and  in  all  cases  in  which  he  has  any  reasonable 
doubt  as  to  his  duty,  to  apply  to  this  court  in  this  suit 
for  instructions. 

"  That  in  and  about  the  discharge  of  his  duties,  such 
receiver  shall  not  dispute  the  validity  of  any  of  the 
mortgages  of  the  said  corporation  (or  of  the  New-York 
&  Erie  Railroad  Company),  or  of  the  bonds  secured 
thereby,  or  of  its  sterling  bonds. 

"  Said  receiver  is  hereby  authorized,  upon  taking 
possession  as  receiver,  to  at  once  enter  into  and  upon, 
and  take  possession  of,  the  apartments  and  offices  of,  or 
occupied  by  said  company,  and  of  the  contents  thereof,  of 
all  the  property,  premises,  erections,  ferry-boats,  and  of 
whatever  is  thereon  or  therein  belonging  to  said  compa- 
ny, or  of  which  it  has  the  right  of  possession  or  control, 
and  whether  the  same  be  held  by  lease  or  otherwise, 
and  of  everything  of  which  he  is  appointed  receiver  ;  to 
require  of  its  president,  directors,  officers  and  agents  and 
employees,  a  delivery  and  surrender  to  him  of  whatever 
they  or  either  of  them  have  or  hold  by  virtue  of  their 
relations  to  said  company  or  belonging  thereto,  and 
that  said  receiver  may  take  all  proper  proceedings  for 
the  recovery  of  the  same,  in  whatever  States  it  may  be 
necessary  to  proceed. 

"  And  it  is  further  ordered,  that  the  Erie  Railway 
Company,  its  directors,  officers,  employees  and  agents, 
and  also  all  persons,  banks  and  other  corporations, 
having  in  their  possession,  or  under  their  control,  any 
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of  the  money,  funds,  property  or  estate,  real  or  personal, 
of  the  Erie  Railway  Company,  (or  deposited,  to  its 
credit),  or  any  bank  books,  papers,  vouchers,  securities 
or  effects  of  any  nature  or  kind  whatsoever  belonging  to 
or  used  by  the  Erie  Railway  Company,  do  forthwith, 
upon  such  receiver  demanding  possession  under  this  or- 
der, deliver  the  same  to  said  receiver,  and  recognize  his^ 
authority  ;  and  he  is  hereby  authorized  to  take  posses- 
sion thereof ;  and  his  receipt  given  to  any  holder  of  any 
money,  books,  papers,  or  other  property  of  said  compa- 
ny, or  of  any  other  thing  of  which  he  is  appointed  re- 
ceiver, surrendered  to  him,  shall  be  a  sufficient  voucher 
and  discharge  to  such  holder,  and  to  the  person  so  sur- 
rendering the  same. 

"And  it  is  further  ordered,  that  Philo  T.  Ruggles,  of 
the  city  of  New  York,  Esq.,  a  counselor  of  this  court,  be 
and  he  is  appointed  referee  in  this  action  for  the  purpo- 
ses of  this  order,  and  that  the  directors,  officers,  employ- 
ees and  agents  of  said  company,  and  its  and  their  clerks, 
attorneys  and  agents,  and  every  other  person  or  corpo- 
ration having  in  his  possession,  or  under  his  or  its  con- 
trol, any  of  the  money,  funds,  securities,  books,  papers 
and  property  or  effects  of  said  company,  or  derived  for 
its  benefit  from  the  sale  of  its  stock  or  bonds  or  other 
property,  and  all  persons  who  may  be  summoned  by 
said  referee,  or  subpoenaed  to  attend  before  him,  do  at- 
tend personally  before  him  at  such  time  or  times,  and  at 
such  place  or  places  as  he  may  designate,  and  produce 
such  books  and  papers  as  may,  by  any  subpoena  ap- 
proved by  him,  be  required,  and  then  and  there,  and  at 
the  times  to  which  such  examination  may  be  adjourned, 
and  from  time  to  time,  before  him  submit  to  examina- 
tion on  oath  touching  the  affairs  of  said  company,  all 
such  property,  books,  papers,  stock  and  effects,  and  the 
custody,  disposition  and  proceeds  thereof,  and  state  his 
and  its  knowledge  or  information  of  the  same,  and  do 
forthwith  deliver  to  said  receiver  or  special  receiver,  (as 
may  be  proper  under  this  order,)  all  property,  funds, 
books,  papers,  security  and  effects  of  said  company 
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which  may  be  in  the  possession  or  under  the  control  of 
the  party  or  parties  so  summoned  or  subpoenaed,  and 
also  the  proceeds  of  any  property  or  effects,  stock  or 
choses  in  action  of  said  company  which  may  have  been 
received  by  such  person  OB.  persons,  or  may  be  under 
his  or  their  control,  and  that  these  provisions  as  to  such 
reference  and  attending,  being  examined,  and  the  pro- 
duction of  books  and  papers  before  him,  apply  as  well 
to  matters  relative  to  such  special  receivership  as  to 
such  receivership. 

"  And  it  is  further  ordered,  that  said  receiver  do  pay 
the  interest  on  the  mortgage  bonds  of  the  Erie  Railway 
Company,  and  on  the  bonds  secured  by  mortgage  on 
the  real  estate  of  said  company,  or  of  the  Long  Dock 
Company ;  that  he  pay  the  proper  rents  and  all  sums 
payable  to  the  State  of  Pennsylvania,  and  all  assess- 
ments and  taxes,  and  a  proper  compensation  for,  and 
the  expenses  of  the  proceedings  for  his  appointment  in 
either  capacity  hereunder  ;  and  that  he  be  authorized  to 
refund  all  back  freights  and  charges  on  property  re- 
ceived, and  all  ticket  balances,  and  generally  that  he 
make  all  payments  reasonably  necessary  and  proper  for 
the  security  and  protection  of  whatever  he  is  appointed 
receiver  of,  or  may  be  reasonably  needful  about  the 
discharge  of  his  duties  a-3  receiver,  and  the  efficient  op- 
eration of  said  road  and  leased  roads. 

"That  moneys  received  by  said  receiver,  so  far  as 
not  used  about  his  trust,  be  kept  on  deposit  to  his  or- 
der in  some  secure  bank  or  banks  or  trust  companies  in 
the  city  of  New  York. 

"And  it  is  further  ordered,  that  the  said  receiver, 
acting  under  or  in  pursuance  of  this  order,  in  good  faith 
and  with  ordinary  care  and  prudence,  shall  not  be  indi- 
vidually liable  for  any  breach  of,  or  upon  any  contract 
entered  into  by  him  as  such  receiver,  or  for  any  injury 
to  persons  or  property,  or  for  the  faults  or  negligence  of 
his  subordinates,  or  for  any  loss,  damage  or  liability 
not  occasioned  by  his  own  gross  neglect  or  willful  mis- 
conduct. 

"And  it  is  further  ordered,  Firstly:  That  said  re- 
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ceiver,  or  special  receiver,  do  cause  to  be  prepared  and 
file  a  statement  containing  a  list  of  all  the  stock  of  said 
company,  and  convertible  bonds  made  or  issued  since 
September,  1868,  stating  the  time  the  same  was  issued, 
and  the  leading  facts  relative  to  the  creation  and  issue 
thereof. 

"  Secondly  :  That  said  receiver  do  prepare  and  file  a 
statement  to  be  verified  by  him,  of  all  the  money  and 
funds  which  he  shall  receive  upon  entering  upon  the  dis- 
charge of  his  trust  as  receiver,  stating  therein  where  he 
found  and  from  whom  he  received  the  same  respectively. 

"Thirdly :  That  said  receiver  do  cause  to  be  prepared 
and  file  a  general  schedule,  under  oath,  of  the  rolling 
stock,  specifying  the  amount  of  each  kind,  and  gener- 
ally of  the  supplies,  fuel,  material,  furniture  and  other 
miscellaneous  personal  property  of  said  Erie  Railway 
Company,  which  he  may  receive  as  receiver.  And  that 
he  also  file  a  statement  of  what  he  shall  receive  as  special 
receiver.  That  the  same  be  filed,  when  made,  with  the 
clerk  of  said  county  of  Delaware. 

"And  it  is  further  ordered,  that  the  directors,  offi- 
cers, agents  and  employees  of  said  company,  and  all 
other  persons,  do  refrain  from  interfering  with  or  ob- 
structing said  receiver,  or  his  possession  or  use  of  .all 
said  offices,  premises,  franchises  and  property,  and  in 
taking  possession  of  the  same. 

"That  said  receiver,  at  the  end  of  the  month  next 
succeeding  that  in  which  he  shall  take  possession  as  re- 
ceiver, do  file  with  the  clerk  of  said  county  an  account, 
entitled  in  this  suit,  and  under  oath,  of  the  moneys, 
earnings  and  income  received  by  him,  and  of  the  dispo- 
sition made  of  the  same,  during  the  month  in  which  he 
took  such  possession  ;  and  that  at  the  end  of  each  suc- 
ceeding month,  he  do  file  a  like  account  for  the  month 
next  succeeding  that  covered  by  the  last  account. 

"And  it  is  further  ordered,  that  said  bond  be  condi- 
tioned for  the  faithful  performance  of  the  duty  of  said 
receiver  as  well  as  special  receiver  ;  and  that  said  special 
receiver  keep  books  of  account  of  his  money,  property 
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and  transactions  separately,  in  his  capacity  as  special 
receiver  and  receiver." 

[Date,  and  title  of  the  cause.] 

"A  motion  having  been  made  on  the  complaint 
herein,  and  on  the  affidavits  of  Joseph  H.  Ramsey, 
Charles  W.  Douglas,  Jackson  S.  Schultz  and  Ossian  D. 
Ashley,  for  the  suspension  severally  of  Jay  Gould, 
James  Fisk,  Jr.,  Frederick  A.  Lane,  Abram  Gould,  M. 
R.  Simons,  George  C.  Hall,  Henry  N.  Smith  and  Charles 
G.  Sisson,  as  directors  of  the  Erie  Railway  Company, 
and  for  the  suspension  of  each  of  said  persons  as  officers 
of  said  company,  by  reason  of  gross  misconduct  and 
abuse  of  their  respective  trusts  and  offices  ;  and  good 
cause  having  been  shown  to  the  court  for  so  doing,  and 
on  motion  of  Mr.  Henry  Smith,  on  behalf  of  the  plain- 
tiff, it  is  ordered,  that  said  several  last  named  persons, 
viz :  Jay  Gould,  James  Fisk,  Jr.,  Frederick  A.  Lane, 
Abram  Gould,  M.  R.  Simons.  George  C.  Hall,  Henry 
N".  Smith  and  Charles  G.  Sisson,  be,  and  they  are,  and 
each  of  them  is  hereby  suspended,  both  as  directors  and 
as  officers  of  the  Erie  Railway  Company,  and  that  each 
and  all  the  last  named  persons,  directors  and  officers  of 
the  Erie  Railway  Company,  and  that  each  and  all  the 
last  named  persons,  directors  and  officers,  have  and  ex- 
ercise no  right,  privilege  or  authority  in  respect  of  said 
company,  or  its  franchises,  rights  or  property,  in  any 
capacity  whatever,  till  tiie  further  order  of  this  court  in 
this  case. 

"Secondly. — And  it  further  appearing  to  the  court 
that  before  the  further  or  iinal  exercise  of  its  authority 
in  respect  to  the  suspension  and  removal  of  the  directors 
and  officers  of  the  Erie  Railway  Company  this  day  sus- 
pended, it  will  be  necessary  for  the  court  to  have  before 
it  the  facts  and  proof  th  it  either  party  may  desire  to 
present  upon  the  questions  of  fact  that  are  raised  by  the 
affidavits  herein  referred  to,  and  in  reference  to  such 
suspension  or  removal :  It  is  ordered  that  Philo  T.  Rug- 
gles,  Esq.,  counselor  at  law,  of  the  city  of  New- York, 
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be,  and  he  is  hereby,  appointed  a  referee,  with  authority 
and  direction  to  take  the  evidence  upon  said  questions, 
and  the  proofs  that  the  respective  parties  may  offer  rela- 
tive thereto,  and  to  the  further  exercise  of  the1  powers  of 
this  court  in  reference  to  any  such  suspension  or  re- 
moval, and  report  the  same  with  all  convenient  dispatch 
to  this  court. 

"  And  it  is  further  ordered,  that  such  evidence  and 
proofs  be  taken  at  such  times  and  places,  and  from  time 
to  time,  as  said  referee  may  direct,  and  that  on  his  sum- 
mons, or  as  may  be  required  by  subpoena,  the  respec- 
tive parties  defendants,  and  other  persons  not  parties 
hereto,  to  whom  any  such  subpoena  or  summons  may  be 
directed,  do,  pursuant  thereto,  attend  before  such  ref- 
eree, and  submit  to  an  examination  before  him  touching 
all  the  matters  to  Which  this  reference  relates,  and  as 
such  referee  shall  direct." 

[Date,  and  title  of  the  cause.'] 

"On  reading  and  filing  the  complaint  herein,  and 
the  affidavits  of  Joseph  H.  Ramsey,  Charles  W.  Doug- 
las, Jackson  S.  Schultz  and  Ossian  D.  Ashley,  and  on 
motion  of  Mr.  Henry  Smith,  on  behalf  of  plaintiff,  and  it 
appearing  to  the  court  that  there  is  good  cause  for  so 
d-ung,  it  is  ordered,  and  the  several  defendants  (and  all 
other  persons  to  whom  this  order  relates)  are  severally 
enjoined  and  restrained  (till  this  court  shall  otherwise 
order),  as  follows : 

"1.  That  no  creditor  of  the  Erie  Railway  Company 
do  institute  or  promote  any  legal  proceeding  or  suit 
(other  than  this)  against  the  Erie  Railway  Com- 
pany or  against  any  other  defendant  herein  instituted 
under  (or  intended  to  secure  any  relief  authorized  by) 
title  four,  of  part  three,  chapter  eight,  of  the  Revised 
Statutes. 

"2.  That  no  defendant  do,  by  himself  or  itself,  or  by 
any  attorney,  counsel  or  agent,  institute  or  promote  any 
suit  or  proceeding  intended  or  having  for  its  object  to 
embarrass  or  delay  this  suit. 
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"3.  That  no  director,  officer  or  person,  herein  named 
as  a  defendant,  do  accept  or  admit  service  for  or  on  be- 
half or  in  the  name  of  the  Erie  Railway  Company,  of 
any  summons,  complaint,  notice  or  other  paper,  either 
in  this  suit  or  in  any  other  suit  or  proceeding  against 
said  company,  or  in  any  suit  against  any  director  or 
officer  of  said  company,  in  respect  to  their  official  con- 
duct in  such  capacity. 

"4.  That  no  director,  officer  or  person  herein  named 
defendant  do  directly  or  indirectly  appear  for,  or  au- 
thorize or  request,  or  make  any  attempt  to  procure,  any 
person  or  firm  to  appear  for,  represent,  or  assume  to  act 
for  the  Erie  Railway  Company,  either  in  this  suit  or  any 
other  suit  or  proceeding  to  be  hereafter  commenced  ; 
and  that  no  such  director,  officer,  or  person  do  use  any 
persuasion  or  other  means  to  prevent  said  corpora- 
tion selecting  and  authorizing  those  by  whom  it  will  be 
represented  in  this  suit,  and  in  any  other  suit  or  proceed- 
ing that  has  been  or  may  be  instituted  against  such  cor- 
poration. 

"6.  That  from  the  date  of  the  suspension  of  any  di- 
rector or  officer  of  the  Erie  Railway  Company,  and  dur- 
ing the  continuance  of  such  suspension,  each  and  all 
such  suspended  officers  and  directors  do  not  assume  to 
have  or  undertake  to  exercise  any  authority,  right,  or 
privilege,  as  such  officers  or  directors,  and  do  not  in  any 
way  or  capacity  interfere  with  the  funds,  business, 
property,  affairs,  directors,  officers,  agents,  or  employees 
of  said  company,  or  remove,  conceal,  or  interfere  with 
the  books,  records,  vouchers,  or  papers  of  said  company, 
or  with  the  books,  records,  vouchers  or  papers  in  which 
its  accounts  or  business  transactions  are  entered ;  and 
do  not,  without  the  consent  of  said  company,  enter  upon 
or  into  its  grounds,  premises,  buildings,  apartments  or 
offices,  or  into  or  upon  those  it  holds  by  lease,  or  has  in 
its  occupancy  or  possession  for  the  purposes  of  any  part 
of  its  business  ;  and  do  not  retain  or  withhold  any  rec- 
ords, vouchers,  paper,  key,  or  other  thing  acquired  by 
any  defendant  in  his  capacity  as  such  director  or  officer, 
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and  necessary  to  and  rightfully  belonging  to  said  com- 
pany, or  to  any  officer  or  person  who  may  rightfully  act 
in  its  behalf. 

"6.  That  neither  the  directors  of  the  Erie  Railway 
Company,  nor  said  company  do  elect  or  appoint  any  one 
of  the  persons  named  defendant  herein  as  a  director  or 
officer  of  said-  company,  and  do  not  give  either  of  said 
persons  any  authority  or  agency  in  respect  of  said  com- 
pany, and  do  not  authorize  or  confirm  any  act  of  said 
persons,  or  any  or  either  of  them,  heretofore  under- 
taken, done  in  its  name  or  on  its  behalf,  and  do  not  re- 
cognize any  authority  in  either  of  said  persons  hereafter 
in  respect  of  said  company,  and  do  not  discharge  or  set- 
tle any  claim  against  either  said  person  or  officer  during 
the  period  of  their  suspension  respectively,  or  that  of 
either  of  them. 

"  7.  That 'neither  the  Erie  Railway  Company,  nor  the 
directors  or  officers  thereof,  not  suspended,  allow  any 
suspended  director  or  officer  of  said  company,  or  their 
agents  (except  pursuant  to  some  specific  order  of  the 
board  of  directors),  to  have  access  to  any  of  the  books, 
records,  vouchers,  funds,  or  papers  of  said  company  ; 
and  do  not  in  any  event  allow  any  such  suspended  per- 
sons or  their  agents  to  obliterate,  alter,  remove,  conceal, 
destroy,  make  entries  or  erasures  in,  or  have  access  to, 
save  in  the  presence  of  some  proper  officer  of  said  compa- 
ny, any  such  books,  vouchers,  records,  or  papers  or  funds. 

"8.  That  110  new  member  of  the  board  of  directors 
of  the  Erie  Railway  Company  be  elected  by  tho  board, 
except  pursuant  to  permission  given  by  this  court  in 
this  case. 

"  9.  That  no  director  of  the  Erie  Railway  Company, 
not  made  a  defendant  herein,  do,  after  notice  of  this  in- 
junction, resign  as  such  director,  without  giving  at  least, 
three  days'  written  notice  of  such  intended  resignation 
to  the  plaintiffs'  attorneys  herein,  stating  when  such 
proposed  resignation  is  intended  to  be  offered  and  to 
take  effect. 

"10.  That  no  director,  officer,  or  agent  of  the  Erie 
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Railway  Company,  or  said  company  itself,  do  remove 
any  of  its  books,  records,  papers  or  property  beyond 
this  State,  unless  the  same  be  strictly  according  to 
proper  usage,  and  necessary  in  the  due  discharge  of 
duty  and  the  proper  administration  of  the  company's 
affairs. 

"11.  That  the  Erie  Railway  Company,  and  the  di- 
rectors not  suspended,  do  not  omit  to  take  promptly, 
according  to  their  duty,  the  proper  action  for  causing 
said  company  to  be  faithfully  and  adequately  repre- 
sented in  this  suit,  and  in  other  suits  and  proceedings  to 
which  it  may  be  or  become  a  party. 

"  12.  That  no  more  stock  or  bonds  of  the  Erie  Railway 
Company  be  created,  issued,  or  converted,  until  the 
further  order  of  this  court. 

"  13.  That  no  action  to  carry  into  effect  the  (preten- 
ded) resolution  of  said  company,  of  October  last,  for 
narrow  gauge  track,  be  taken  or  authorized. 

"  14.  That  until  the  further  order  of  this  court,  no  re- 
el ass;fication  of  the  board  of  directors  of  the  Erie  Rail- 
way Company  be  made. 

ulo.  That  till  the  further  order  of  this  court,  no 
stock,  moneys,  bonds  or  other  securities,  or  the  pro- 
ceeds thereof,  owned  by  the  Erie  Railway  Company, 
or  in  which  it  is  interested,  nor  the  bonds,  stock, 
or  proceeds  thereof,  being  part  of  the  live  millions  cre- 
ated or  issued  since  October  last,  be  sold,  pledged, 
transferred  or  parted  with,  by  any  person  or  persons 
named  as  defendants,  save  to  said  company,  or  to  a  re- 
ceiver or  special  receiver,  appointed  in  this  suit. 

"16.  That  neither  of  the  persons  named  defendants 
herein  do  buy,  pledge,  sell,  assign,  transfer,  convert  or 
in  any  way  part  with  any  stock  or  bonds  of  the  Erie 
Railway  Company  not  now  outstanding  in  the  hands  of 
lonafide  holders,  or  not  made,  sold  and  converted,  pur- 
suant to  the  direct  and  express  authority  of  the  board  of 
directors  of  said  company,  except  to  deliver  the  same  to 
a  receiver  appointed  in  this  suit. 
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"17.  That  neither  of  the  persons  named  defendants 
herein,  in  their  respective  capacities  as  directors,  mana- 
gers or  officers  of  the  ferry  company  running  or  nomi- 
nally owning  ferry-boats  on  the  Hudson  river,  used  for 
transportation  for  the  Erie  railway,  or  in  their  capacity 
as  officers  or  directors  of  the  Buffalo,  Bradford  &  Pitts- 
burgh Railway  Company,  or  of  the  Long  Dock  Com- 
pany, or  of  a  line  of  steamers  on  Lake  Erie,  aid,  promote 
or  consent  to  the  doing  or  omission  of  any  act  or  thing 
that  will  prejudice  or  embarrass  the  business  or  inter- 
ests of  the  Erie  Railway  Company  in  any  particular  as 
to  which  said  interests  and  business  should  be  pro- 
tected. 

"18.  That  the  persons  named  defendants,  their  at- 
torneys, counsel  and  agents,  and  each  of  them,  refrain 
from  doing  or  allowing  any  act  that  will  interfere  with 
or  embarrass  the  operation  of  the  Erie  Railway  Com- 
pany, or  those  who  operate  the  same,  or  injurious  to  its 
interests  or  business. 

"19.  That  no  person,  firm  or  bank,  having  the  pos- 
session of  any  money  or  deposits  of  the  Erie  Railway 
Company,  do  recognize  any  authority  or  right  of  any 
person  named  defendant  in  or  to  the  same,  or  omit  to 
allow  the  same  to  be  used  and  enjoyed  by  said  com- 
pany, or  by  any  officer  authorized  to  act  for  said  com- 
pany." 

Defendants  now  moved  for  an  order  vacating  these 
orders  and  this  injunction. 

Hiram  Gray,  David  Dudley  Field,  and  T.  G.  Shear- 
man, for  the  defendants. — I.  The  orders  were  made  be- 
fore service  of  summons,  hence  before  any  action  was 
pending,  and  hence  the  order  of  suspension  and  for  a 
receiver  at  least  were  absolutely  void  (Exp.  Whitfield,  2 
Afk.>  315,  765). 

II.  An  order  of  suspension  (and  the  injunction  de- 
pends entirely  upon  that  order)  is  not  one  of  the  pro- 
visional remedies  authorized  by  the  Code,  and  cannot  be 
made  before  trial. 
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III.  The  statute  does  not  give  the  court  power  to 
grant  such  relief  upon  an  interlocutory  proceeding  in  the 
course  of  an  action  (see  1  Barb.  Ch.  Pr. ,  580 ;  2  Rev. 
Stat.,  462,  §  33). 

IV.  The  order  of  suspension,  and  the  order  for  a  re- 
ceiver were  irregular,  because  ex-parte.     (1.)  No  order 
affecting  the  rights  of  an  adverse  party  can  be  made 
without  notice  or  order  to  show  cause,  except  such  as 
are  allowed  by  statute,  or  by  the  settled  usage  of  the 
court,  to  be  made  ex-parte  (Supreme  GL  Rules,  No.  39  ; 
Isnard  v.  Cazeaux,  1  Paige,  39 ;  Devoe  D.    Ithaca  & 
Owego  R.  R.  Co.,  5  Id.,  521 ;  Hart  v.  Small,  4  Id.,  551). 
(2.)  On  application  for  a  receiver,  notice  is  imperatively 
required,  even  where  a  clear  case  is  made  out,  upon  evi- 
dence   practically    indisputable    (Dcivoe    v.    Ithaca    & 
Owego  R.  R.  Co.,  5  Paige,  521 ;  see,  also,  McCarthy  v. 
Peake,  9  Abb.  Pr.,  164 ;  Field  v.  Ripley,  20  How.  Pr., 
26 ;  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige,  438 ; 
Sand  ford  v.  Sinclair,  8  Id.,  373  ;  Gibson  n.  Martin,  Id., 
481).     (3.)  The  exceptions  to  this  rule  only  make  the 
rule  itself  stronger  (People  «.  Norton,  1  Paige,  17 ;  Day- 
ton v.  Borst,  7  Bosw.,  115,  which  simply  holds  that  an 
appointment  thus  made  is  not  void  ;  Sandford  v.  Sin- 
clair, 8  Paige,  373 ;  3  Echo.,  393 ;  Gibson  v.  Martin,  8 
Paige,  483). 

V.  This  irregularity  cannot  be  overlooked  nor  cured, 
so  as  to  leave  the  original  orders  standing  (Johnston  v. 
Bloomer,  3  Edw.,  328  ;  Finch  v.  Carpenter,  5  Abb.  Pr., 
225  ;  Brooks  v.  Purton,  4  Beav.,  494  ;  Pearce  v.  Gray,  4 
Id.,  127). 

VI.  No  provisional  remedy  can  be  granted,  upon  al- 
legations made  only  upon  information  and  belief.     The 
material  facts  must  be  sworn  to  positively  by  some  one 
(Hecker  v.   Mayor,    &c.   of  N..  Y.,  18  Abb.  Pr.,  369  ; 
Crocker  v.  Baker,  3  Id.,  183 ;   Rateau  v.   Bernard,  12 
How.  Pr.,  464 ;  Pomeroy  v.  Hindmarsh,    6   Id.,   439  ; 
Roome  v.  Webb,  3  Id.,  328  ;  Bank  of  Orleans  v.  Skin- 
ner, 9  Paige,  305). 

VII.  The  papers  in  this  case  are  peculiarly  objection- 
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able  in  this  respect  (Truscott  v.  Dole,  7  How.  Pr.,  221 ; 
Ricketts  v.  Grven,  6  Abb.  Pr.,  82  ;  Hecker  v.  Mayor,  &c. 
of  N.  Y.,  18  Id.,  369  ;  Denny  ®.  Dater,  MSS.,  CARDOZO, 
J.,  at  special  term,  N.  Y.). 

VIII.  The  suspension  of  directors,  and  appointment 
of  a  receiver  in  this  suit,  even  if  made  by  final  judg- 
ment, could  not  be  sustained  by  any  reference  to  the 
plaintiff's  title  as  a  stockholder  (Howe  v.  Deuel,    43 
Barb.,  504  ;  Belmont  v.  Erie  Railway  Co.,  54  Id.). 

IX.  Plaintiff  does  not  state  facts  sufficient  to  show 
that  he  is  a  creditor  (McKyring  v.  Bull,  16  N.  Y.,  297, 
303  ;  Buffalo  v.  Hollo  way,  7  Id.  [3  8eld.\  493  ;  People  v. 
McCumber,    15   How.    Pr.,  186  ;   Lienan  v.  Lincoln,    2 
Duer,  670;  Schenck  v.  Naylor,  Id.,  675  ;  Merritt  v.  Mil- 
lard,  5  Bosw.,  625  ;  Chaine  v.  Wilson,  1  Id.,  686  ;  De- 
pew  v.  Leal,  2  Abb.  Pr.,  136 ;   Webb  v.  Goldsmith,  2 
Duer,  418  ;  Niblo  v.  Harrison,  7  Abb.  Pr.,  452  ;  Gilbert 
v.  Covell,  16  How.  Pr.,  34  ;  Pindar  v.  Black,  4  Id.,  95  ; 
Frost  v.  Willard,  9  Barb.,  440  ;  Vanderpool  v.  Kissam, 
4  Sand/.,  715). 

X.  The  allegations  of  the  complaint  do  not  justify 
the  appointment  of  a  receiver,  either  provisionally  or  as 
part  of  the  final  judgment  (2  Itec.  Siat.,  462,  463  ;  Gal- 
wey  -o.  United  States  Sugar  Refinery,  36  Barb.,  256 ;  af- 
firming S.  C.,  13  Abb.   Pr.,  211  ;   see,   also,  Howe   v. 
Deuel,  43  Barb.,  504). 

XI.  The  powers  of  the  court  to  interfere  with  the  in- 
ternal management  of  corporations  is  purely  statutory 
(Robertson  v.  Bullions,  11  -ZV.  Y.    [1  Kern.'},  243,  252  ; 
Galwey  v.  United  States  Sugar  Refining  Co.,  36  Barb., 
256,  259;  Attorney-General  -y.  Utica  Ins.  Co.,  2  Johns. 
Ch.,  370;  Attorney-General  v.  Bank  of  Niagara,  HopTc., 
354  ;  Verplanck  v.  Mercantile  Ins.  Co.,  1  JEdw.  Ch.,  84  ; 
Ferris  v.    Strong,   3  Id.,   127;   Bangs  v.  Mclntosh,  23 
Barb.,  598. 

XII.  The  injunction  granted  in  this  case  is  the  most 
extraordinary  ever  known,  and  is  wholly  unwarranted 
and  unjustifiable,  in  any  point  of  view   (2  Rev.  Siat., 
462,  §§  33,  66 ;  Howe  v.  Deuel,  43  Barb.,  504 ;  Laurie 
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v.  Laurie,  9  Paige,  235  ;  Sullivan  v.  Judah,  4  Id.,  445  ; 
Moat  v.  Holbein,  2  Edw.  C7i.,  189). 

XIII.  A  reference  can  only  be  ordered  when  a  ques- 
tion of  fact  arises  (Code,  §  271).  Here  was  no  motion, 
and  no  question  of  fact  had  arisen. 

R.  W.  PecWiam,  Jr..  and  Henry  SmitJi,  for  the  plain- 
tiff, opposed,  insisted  ; — I.  That  the  court  had  the  power 
to  appoint  a  receiver  ex-parte,  and  the  exercise  of  that 
power  was  a  matter  of  judicial  discretion,  vested  in  the 
tribunal  before  whom  the  application  for  the  appoint- 
ment was  granted,  and  was  not  to  be  reviewed  or  set 
aside  unless  gross  abuse  were  shown  ;  and  that  the  court 
at  special  term,  upon  the  same  papers,  should  not  intei- 
fere,  but  the  motion  should  be  regarded  in  reality  as  an 
appeal  from  one  special  term  to  another,  and  should 
therefore  not  be  entertained. 

II.  The  provisions  of  the  Revised  Statutes  give  the 
power  to  suspend  trustees  or  officers  of  a  corporation, 
whenever  it  appeared  that  they  have  abused  their  trn>t ; 
and  the  settled  practice  of  the  courts  sustain  the  powi  r 
to  order  such  suspension  upon  an  ex-parte  application. 

III.  The  affidavits  on  which  the  orders  were  made 
show  sufficient  ground  therefor. 

IV.'  The  fact  that  the  defendants  have  been  re-elected, 
does  not  preclude  the  minority  of  the  corporation  from 
appealing  to  a  court  of  equity,  and  bringing  them  to  ac- 
count for  the  acts  committed  in  securing  their  re-elec- 
tion. 

BALCOM,  J. — The  place  of  trial  of  this  action  stated 
in  the  complaint  is  Delaware  county.  But  neither  the 
complaint  nor  any  other  paper  before  me  in  the  case  in- 
forms me  where  the  parties  or  any  of  their  witnesses  re- 
side ;  and  I  cannot  act  upon  any  knowledge  I  have 
personally  in  respect  of  such  matters.  I  am,  however, 
permitted  to  take  judicial  notice  of  the  fact  that  only 
one  term  of  this  court  is  appointed  to  be  held  in  a  year 
in  Delaware  county,  at  which  actions  like  this  are  usu- 
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ally  tried  ;  and  that  term  is  held  on  the  last  Tuesday  of 
July. 

The  injunction  and  orders  in  the  action  were  granted 
on  the  twenty -third  day  of  last  November,  at  a  special 
term  of  this  court  in  said  county,  without  any  previous 
notice  to  the  defendants,  and  without  any  opportunity 
on  their  part  to  be  heard.  The  injunction  prevents 
each  and  every  of  eight  directors  of  the  Erie  Railway 
Company  (there  are  seventeen  in  all)  doing  any  act  what- 
ever as  director  of  the  company  ;  and  it  forbids  the  whole 
seventeen  doing  many  acts  which  they  might  legally  do, 
were  they  not  enjoined.  One  of  the  orders  suspends 
eight  directors,  named  as  defendants  in  the  action,  so 
they  cannot  have  or  exercise  any  right,  privilege  or  au- 
thority in  respect  of  said  company,  or  its  franchises  or 
property,  in  any  capacity  whatever.  That  order  also 
appoints  Philo  T.  Ruggles,  Esq.,  as  referee;  and  it 
gives  him  inquisitorial  powers,  and  authorizes  him  to 
take  evidence  for  certain  purposes  in  the  case.  'The 
other  order  appoints  David  Groesbeck  special  receiver 
of  certain  money,  property  and  claims,  and  the  pro- 
ceeds thereof,  to  be  collected,  realized,  held  and  dis- 
posed of.  The  most  extraordinary  powers  are  conferred 
upon  Groesbeck.  He  is  authorized,  upon  the  happen- 
ing of  a  certain  event,  of  which  he  is  made  the  judge,  to 
control  all  the  affairs  of  the  Erie  Railway  Company,  and 
run  the  road.  He  is  commanded  to  afford  all  informa- 
tion in  his  power,  and  aid,  as  he  may  be  able,  in  the 
prosecution  of  this  suit.  And  in  the  order  appointing 
him,  Ruggtes  is  also  made  a  referee,  with  authority  to 
do  a  number  of  acts.  The  injunction  and  orders  contain 
over  thirty  folios,  and  they  are  very  sweeping  and  ex- 
traordinary for  ex-parte  orders.  No  well  considered 
precedent  has  been  cited  for  such  ex-parte  orders  or  in- 
junction ;  and  I  am  certain  none  can  be  found.  This 
injunction  and  these  orders  were  obtained  as  above 
stated,  without  the  knowledge  of  the  defendants,  eight 
months,  and  perhaps  twenty,  in  advance  of  a  trial  of 
the  action  on  the  merits,  when  it  may  appear  from  the 
N.S.— VOL.VIL— 12. 
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evidence  that  the  plaintiff  was  not  entitled  to  either  the 
injunction  dr  orders. 

The  summons,  complaint,  injunction  and  orders 
were  served  upon  the  Erie  Railway  Company  on  the 
twenty-fourth  day  of  last  November,  and  on  that  day  I 
granted  an  order  staying  the  plaintiff's  proceedings, 
except  the  service  of  summons  and  complaint  in  the  ac- 
tion on  defendants  not  previously  served,  not  exceeding 
twenty  days,  to  enable  the  defendants  to  make  a  motion 
in  some  proper  county,  to  have  said  injunction  and  or- 
ders vacated.  On  the  twenty-sixth  day  of  said  Novem- 
ber, I  discovered  that  my  order  did  not  permit  the  ser- 
vice of  the  injunction  and  orders  accompanying  it  on 
defendants  who  had  not  been  served  with  the  same,  and 
on  that  day  I  modified  my  order  so  as  to  allow  such 
service  to  be  made.  I  need  not  cite  any  authority  to 
show  that  it  was  my  duty,  as  a  judge  of  the  district 
in  which  the  place  of  trial  of  the  action  is  laid,  or  the 
duty  of  any  judge  in  the  State  to  grant  such  a  stay  of 
the  plaintiff's  proceedings.  Every  judge  and  lawyer  in 
the  State  knows  that  my  order  was  regular  and  proper, 
except,  perhaps,  in  respect  to  the  above  mentioned 
omission,  which  injured  no  one,  and  which  I  promptly 
supplied,  without  being  asked  so  to  do. 

CLERKE  and  PARKER,  JJ.,  also  very  properly  granted 
orders,  staying  all  proceedings  by  Receiver  Groesbeck. 

The  defendants  were  not  obliged  to  make  their  mo- 
tion before  the  judge  who  granted  the  injunction  and 
orders  of  which  they  complain.  They  noticed  it  for  the 
first  special  term  of  the  court  where  it  could  be  properly 
and  regularly  heard.  And  pursuant  to  a  stipulation  of 
the  attorneys  for  the  respective  parties,  the  motion  was 
adjourned  to.be  heard  where  it  has  now  been  argued. 

The  plaintiff's  counsel  made  a  motion  before  Justice 
MURRAY,  at  Delhi,  on  the  seventeenth  day  of  the  pres- 
ent month,  to  have  my  order,  staying  the  plaintiff's 
proceedings,  vacated.  But  he  held  that  such  order  was 
regular,  and  denied  the  motion. 

The  defendants  could  not  appeal  from  the  injunction 
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or  orders  in  question,  because  they  were  granted  ex- 
parte  (8  Paige,  481).  They  were  compelled  to  make 
such  a  motion  as  this,  or  submit  to  them.  But  the 
party  who  shall  be  defeated  on  this  motion  can  appeal 
from  my  decision. 

Section  225  of  the  Code  authorized  the  defendants  to 
make  this  motion,  upon  the  complaint  and  the  affida- 
davits  upon  which  the  injunction  was  granted,  or  upon 
affidavits  on  their  part,  with  or  without  the  answer. 

The  defendants'  counsel  have  made  the  point  that  the 
plaintiff  has  not  such  an  interest  in  the  stock  of  the  Erie 
Railway  Company,  or  such  claims  or  demands  against 
the  company,  as  entitle  him  to  the  injunction  or  orders 
in  question,  if  they  were  to  concede  that  the  same  were 
regularly  granted,  which  they  deny. 

It  clearly  is  necessary  that  the  complaint  should  state 
facts  sufficient  to  show  that  the  plaintiff  has  such  an  in- 
terest in  the  controversy,  as  entitles  him  to  the  relief  de- 
manded in  the  complaint,  or  the  injunction  and  orders 
in  question  cannot  be  sustained,  whatever  the  eight  sus- 
pended directors  of  the  Erie  Railway  Company  may 
have  done,  or  may  have  omitted  to  do. 

It  is  alleged  in  the  complaint  that  the  plaintiff  is  "a 
creditor  of  the  Erie  Railway  Company,"  and  "  the  owner 
and  holder  of  a  past  due  claim  for  money,  against  and 
legally  payable  by  said  company,"  and  that  he  is  the 
owner  of  several  fifth  mortgage  bonds  of  the  company — 
also  the  owner  of  several  sterling  bonds  of  the  company 
— also  the  owner  of  several  other  thousand-dollar  bonds 
of  the  company — also  the  owner  of  several  shares  of 
the  preferred  and  several  shares  of  the  common  capital 
stock  of  the  company,  "  entitled  to  be  standing  in  his 
name  on  the  books  of  said  company,  and  of  the  right 
to  receive  dividends  thereon."  It  is  further  alleged  that 
"  there  are  numerous  other  floating  creditors  of  said 
company."  And  the  plaintiff  avers  that  he  brings  the 
action  "on  his  own  behalf  and  on  behalf  of  all  others 
of  the  said  stockholders  and  bondholders  (so  far  as  said 
stockholders  are  entitled  to  be  heard  herein),  and  on 
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behalf  of  all  creditors  of  said  company  who  shall  join 
in  and  become  parties  to  this  action,  and  contribute  to 
the  expense  thereof."  But  I  am  not  informed  that  any 
other  creditor  or  bondholder  or  stockholder  has  mani- 
fested any  disposition  to  come  into  the  case  on  the  part 
of  the  plaintiff. 

The  complaint  does  not  show  when  the  plaintiff  be- 
came the  owner  of  his  claim  for  money  against  the  com- 
pany or  its  amount,  or  its  character,  or  how  it  accrued. 
Nor  does  it  state  when  he  became  the  owner  of  any 
bond  of  the  company,  or  when  or  for  what  the  same 
was  issued,  or  when  the  same  becomes  due  ;  or  whether 
anything  is  due  on  any  bond  he  has,  or  the  amount  of 
his  bonds.  It  fails  to  allege  that  the  plaintiff  has  any 
scrip  or  certificate  for  stock  of  the  company,  by  assign- 
ment or  otherwise ;  and  it  does  not  state  fads,  from 
which  any  legal  inference  can  be  drawn  that  he  is  "en- 
titled "  to  have  any  stock  stand  in  his  name  on  the 
books  of  the  company,  or  which  show  a  right  in  him  to 
receive  dividends  on  such  stock.  He  has  contented  him- 
self with  stating  conclusions  of  law  respecting  his  title 
to  his  alleged  claim  and  bonds  and  stock  of  the  com- 
pany. 

Common  sense,  as  well  as  law,  would  indicate  that 
the  plaintiff  should  have  stated  in  his  complaint  the  na- 
ture and  amount  of  any  claim  past  due  whiqh  he  has 
against  the  company,  by  note,  bill,  account,  or  bond,  or 
on  coupons,  so  that  the  directors  could  pay  the  same  and 
relieve  themselves  from  suspension,  or  at  least  so  that 
the  directors  who  are  riot  suspended  or  enjoined  could 
pay  it. 

And  I  take  it  to  be  clear  that  such/acfo  should  have 
been  averred  in  the  complaint  as  would  show  the  plain- 
tiff's title  to  the  claim,  bonds  and  stock  mentioned  in  it, 
which  he  says  he  owns.  In  respect  to  the  stock,  none 
is  shown  to  be  standing  in  his  name  on  the  books  of  the 
company.  The  court  of  appeals  decided  in  City  of  Buf- 
falo v.  Halloway  (7  N.  Y.  [3  Seld.\  493),  that  a  statement 
in  a  complaint,  "  that  by  means  of  a  contract"  (which  was 
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set  forth),  "  it  became  the  duty  of  the  defendant  to  per- 
form certain  acts,  is  not  sufficient,  unless  the  facts 
necessary  to  show  the  duty  are  stated."  Judge  SELDEN 
said,  in  McKyring  v.  Bull  (16  N.  Y.,  303),  when  speak- 
ing of  the  Code  :  "It  was  evidently  designed  to  require 
of  parties,  in  all  cases,  a  plain  and  distinct  statement  of 
the  facts  which  they  intend  to  prove."  I 

For  aught  the  complaint  shows,  the  plaintiff  is  a 
mere  volunteer  in  bringing  the  action,  and  purchased 
his  alleged  claim  and  bonds  and  stock,  or  pretended 
right  to  the  same,  immediately  before  commencing  it. 
And  he  has  not  alleged  that  he  has  demanded  payment 
of  any  " past  due"  claim  that  he  has  against  the  Erie 
Railway  Company,  or  that  payment  thereof  has  been 
refused. 

No  authority  has  been  cited  to  establish  that  a  com- 
plaint like  this  gives  the  plaintiff  such  a  standing  in 
court  as  entitles  him  to  such  an  ex-parte  injunction  or 
such  ex-parte  orders  as  he  has  obtained. 

It  was  held  in  Galwey  a.  United  States  Steam 
Sugar  Refining  Co.  (36  Barb.,  257),  "that  the  statutes 
provide  for  but  three  cases  in  which  a  receiver  of  the 
property  of  corporations  (other  than  moneyed  corpora- 
tions) can  be  appointed :  1.  Upon  the  application  of  a 
creditor  by  judgment  or  decree,  on  the  return  of  an  exe- 
tion  unsatisfied.  2.  When  the  corporation  has  been 
insolvent  for  a  year,  or  has  neglected  or  refused,  for  a 
year,  the  payment  of  its  debts,  or  has  suspended  its 
business  for  a  year.  3.  Upon  the  application  of  the 
directors  or  trustees,  when  in  their  judgment  the  condi- 
tion of  the  corporation  makes  a  voluntary  dissolution 
desirable."  In  this  case  there  are  nine  directors  in  of- 
fice, who  are  not  suspended,  and  are  capable  of  acting, 
and  were  they  simply  trustees,  the  rule  would  partly 
apply,  that  "  where  there  are  two  or  more  trustees,  the 
court  will  not  appoint  a  receiver  upon  the  death,  ab- 
sence, disclaimer,  or  misconduct,  &c.,  of  some  or  one  of 
them,  nor  as  long  as  there  remains  any  trustee  to  act  in 
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the  trust"   (Hill  on   Tivstccs,  3  Am.  ed.  with  Notes, 
318). 

lam  constrained  by  authority  to  hold  that  the  plain- 
tiff has  not  shown  by  his  complaint  that  he  has  any 
standing  in  court  as  a  creditor  or  bondholder  or  stock- 
holder of  the  Erie  Railway  Company,  so  that  he  could 
have  a  receiver  or  referee  appointed  ex-parte  in  the  ac- 
tion (see  Howe  v.  Deuel,  43  Barb.,  504  ;  Belmont  v. 
Erie  Railway  Co.,  52  Id.,  637;  MSS.  Opinion  of  NEL- 
SON J.  ;  People  v.  Erie  Railway  Co.,  36  How.  Pr.,  129). 
I  appointed  a  referee  in  the  last  mentioned  case,  but  it 
was  after  hearing  both  parties,  and  with  their  consent. 
If  they  had  not  consented  to  the  appointment  of  a  referee 
therein,  I  should  not  have  appointed  one,  for  it  would 
have  been  unprecedented  and  unauthorized.  Since  the 
decision  of  Belmont  v.  Erie  Railway  Co  (supra),  the  or- 
der in  Peoples.  Erie  Rail  way  Co.,  has  been  modified,  upon 
a  stipulation,  nunc pro  tune,  so  that  it  conforms,  respect- 
ing the  right  of  the  company  to  convert  bonds  into  stock, 
to  the  opinion  in  Belmont' s  Case,  and  the  opinion  of 
Justice  INGRAHAM  therein  cited. 

Two  questions  were  pretty  well  settled  about  a  year 
ago  by  this  court,  when  an  effort  was  made  by  some 
stockholders  of  the  Erie  Railway  Company  to  have  ex- 
Judge  DAVIES  made  receiver  of  the  company  :  1.  That 
a  receiver  of  the  company  could  not  be  properly  ap- 
pointed in  an  action  brought  by  a  stockholder  or  a  cred- 
itor who  had  no  judgment  (52  Barb.,  637  ;  36  How.  Pr., 
129).  2.  That  the  directors  of  the  company,  acting  in 
good  faith,  have  power  to  issue  convertible  bonds  in  the 
name  of  the  corporation  for  the  amounts  they  may  bor- 
row to  complete  and  finish,  or  to  operate  the  road,  with 
the  right  to  authorize  their  conversion  into  stock,  al- 
though it  increases  the  amount  of  capital  stock  beyond 
that  fixed  by  the  charter.  And  that  being  so,  the  right 
of  the  directors  to  issue  stock  in  conversion  of  such 
bonds,  is  clear  (Belmont  v.  Erie  Railway  Co.,  supra). 

Chancellor  WAL  WORTH  held,  in  People  v.  Norton  (1 
Paige,  17),  that,  "  as  a  general  rule,  a  receiver  should 
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not  be  appointed  without  notice  to  the  parties  inter- 
ested." He  also  held,  in  Devoe  V.  Ithaca  &  Owego  R. 
R.  Co.  (5  Id.,  521),  that  a  receiver  ought  not  to  be  ap- 
pointed ex-parte,  and  without  giving  the  corporation  an 
opportunity  to  be  heard.  And  the  same  rule  is  laid 
down  in  several  other  well  considered  cases  (see  Gibson 
v.  Martin,  8  Paige,  481). 

In  regard  to  the  plaintiff's  claim  that  he  is  " enti- 
tled" to  have  some  stock  of  the  company  stand  on  its 
books  in  his  name,  I  will  say  that  if  he  had  certificates 
for  the  same  duly  transferred  to  him  (which  is  not  al- 
leged), he  could  have  surrendered  such  certificates  to 
the  transfer  agent  of  the  company,  and  requested  that 
the  stock  be  transferred  to  him  on  the  books  of  the  com- 
pany ;  and  upon  a  refusal  of  the  agent  to  do  it  and  issue 
certificates  to  him  for  such  stock,  he  could  have  main- 
tained an  action  against  the  company  to  recover  dama- 
ges for  such  refusal  (see  Commercial  Bank  v.  Kortright, 
22  Wend.,  348).  But  he  could  not  compel  such  transfer 
of  the  stock  by  mandamus.  This  was  held  by  BRONSO^, 
J.,  inExp.  Fireman's  Ins.  Co.  (G  Hill,  243). 

It  seems  to  me  that  it  would  have  been  wise  at  least 
for  the  plaintiff  to  have  seen  that  he  was  a  stockholder 
on  the  books  of  the  Erie  Railway  Company  before 
bringing  this  action. 

The  defendants'  counsel  have  argued  that  the  ex-parte 
order,  suspending  eight  directors  of  the  company,  was 
entirely  void ;  and  that  the  court  has  no  authority  to 
suspend  them  from  the  exercise  of  their  offices,  except 
by  judgment  after  a  default,  or  after  a  regular  trial  of 
the  action  upon  the  merits.  One  of  the  grounds  for  this 
position  is  that  suspension  of  directors  is  not  a  provis- 
ional remedy  authorized  by  the  Code.  It  is  not  ex- 
pressly authorized  therein,  and  if  the  court  has  such 
power,  it  exists  by  implication,  or  must  be  found  in  the 
Revised  Statutes,  or  be  based  upon  some  principle  out- 
side of  any  statute  of  the  State.  By  the  Revised  Stat- 
utes the  court  has  power  to  suspend  any  director  or  offi- 
cer of  a  corporation  from  exercising  his  office,  whenever 
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it  shall  appear  that  he  has  abused  his  trust ;  and  to 
remove  him  from  office  upon  proof  or  conviction  of  gross 
misconduct.  But  it  is  further  provided  that  this  "juris- 
diction shall  be  exercised  as  in  ordinary  cases,  on  bill 
or  petition,  as  the  case  may  require,  or  the  supreme 
court  may  direct,  at  the  instance  of  the  attorney-general 
prosecuting  in  behalf  of  the  people  of  this  State,  or  at 
the  instance  of  any  creditor  of  such  corporation,  or  at 
the  instance  of  any  director,  trustee  or  other  officer  of 
such  corporation  having  a  general  superintendence  of 
its  concerns"  (3  Rev.  Stat.,  5  ed.,  762,  763,  §§  40,  43  ;  2 
Id.,  1  ed.,  462,  463,  §§  33,  36). 

No  authority  is  conferred  by  these  statutes  upon  a 
stockholder  of  a  corporation  to  maintain  an  action  for 
the  removal  or  suspension  of  a  director.  If  the  plaintiff 
can  sustain  such  an  action,  his  right  must  rest  upon  the 
alleged  fact  that  he  is  a  creditor  of  the  Erie  Railway 
Company.  I  am  not  aware  of  any  decision  as  to  whether 
a  creditor  at  large,  without  a  judgment,  can  maintain 
such  an  action  under  the  above  statutes  (see  remarks  of 
NELSON,  Ch.  J.,  on  another  statute,  in  Frisbee  v.  Thayer, 
25  Wend.,  398).  But  it  is  unnecessary  to  express  an 
opinion  on  that  question.  For  I  think  if  such  a  creditor 
can  maintain  such  an  action  under  those  statutes,  he  must 
state  in  his  complaint  more  facts  than  are  alleged  by  the 
plaintiff  herein.  He  must  state  the  nature  of  his  claims 
or  demands  constituting  him  such  a  creditor,  and  when 
and  how  they  arose,  and  the  amount  due  him,  &c.,  so 
that- the  corporation  can  readily  determine  their  valid- 
ity, and  see  what  they  owe  him,  and  settle  the  same.  It 
is  obvious  that  a  corporation  has  the  right  to  pay  its 
creditors,  and  thus  avoid  the  removal  or  suspension  of 
its  directors  from  office.  And  common  fairness  requires 
that  payment  of  a  debt  should  be  demanded  of  a  corpo- 
ration before  such  an  action  as  this  should  be  com- 
menced. 

It  is  unnecessary  to  determine  the  question  whether 
the  court  had  power  to  suspend  eight  directors  of  the 
Erie  Railway  Company  from  exercising  their  offices,  in 
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this  action,  before  a  regular  trial,  without  previous  no- 
tice to  them  or  the  company.  I  will,  however,  say  that 
no  such  power  is  directly  conferred  by  statute.  But 
there  is  a  statute  which  expressly  gives  the  court  juris- 
diction to  issue  an  injunction  "before  the  coming  in  of 
the  answer,"  to  restrain  any  corporation  from  assuming 
or  transacting  any  business  not  allowed  by  its  charter. 
And  this  is  in  the  same  article  in  which  the  statutes  are, 
that  I  have  quoted  (2  Itev.  Stat.,  462,  §§  31,  32). 

Now,  if  the  court  had  the  power  to  suspend  directors 
(as  exercised  in  this  case),  I  am  of  the  opinion  that 
proper  caution  required  that  they  should  have  had  rea- 
sonable previous  notice  of  the  time  and  place  of  the  ap- 
plication for  the  order  suspending  them. 

In  Ogden  v.  Kipp  (6  Johns.  C%.,  160),  the  plaintiffs 
were  stockholders  of  the  bank,  and  in  their  bill  of  com- 
plaint they  charged  the  defendants  with  fraud  and  cor- 
ruption in  the  control  of  the  election  for  directors,  and 
prayed  for  an  injunction  against  nine  of  the  directors, 
to  restrain  them  from  all  further  interference  as  direc- 
tors with  the  management  and  agency  of  the  bank.  But 
Chancellor  KENT  (upon  due  notice  given  to  the  defend- 
ants) refused  to  grant  an  injunction  to  restrain  the  de- 
fendants, whose  election  was  colorable  in  law,  from  the 
exercise  of  their  powers,  or  to  appoint  a  receiver  to  take 
charge  of  the  affairs  of  the  bank  before  the  coming  in  of 
the  defendants'  answers  to  the  complaint.  He  said,  "A 
trustee  is  rarely,  if  ever,  divested  of  his  trust  until  he 
has  been  heard  in  answer  to  the  charges  against  him. 
And  that  nothing  but  the  necessity  of  the  case — such  as 
the  danger  of  irreparable  loss — can  justify  a  departure 
from  this  rule  of  common  justice." 

It  is  difficult  to  see  what  irreparable  loss  the  plaintiff 
in  this  case  would  have  sustained  if  he  had  been  required 
to  give  the  defendants  eight  days'  previous  notice  of 
his  application  for  the  order  suspending  the  eight  direc- 
tors who  are  made  defendants  herein,  from  exercising 
their  offices,  unless  it  would  have  been  the  denial  of  his 
application,  after  such  defendants  had  been  heard  ;  and 
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I  am  of  the  opinion  that  he  will  not  sustain  any  irrepa- 
rable loss,  as  a  creditor  of  the  Erie  Railway  Company 
or  otherwise  (within  the  meaning  of  the  rule),  if  he 
should  not  have  any  injunction  in  the  action  until  he 
establishes  his  alleged  cause  of  action  on  a  regular  trial 
of  the  case. 

I  think  there  is  another  fatal  defect  in  the  plaintiff's 
case ;  which  is  the  want  of  legal  proof  to  sustain  his 
complaint.  Abuse  by  the  suspended  directors  of  their 
trusts,  or  gross  misconduct  by  them,  or  fraud  in  the  ex- 
ercise of  their  offices,  cannot  be  presumed  without  proper 
proof.  No  such  charge  can  be  sustained  on  hearsay 
evidence.  Very  few,  if  any,  of  the  material  allegations 
of  the  complaint  of  misconduct  on  the  part  of  the  sus- 
pended directors  are  positively  sworn  to  by  the  plaintiff 
or  sustained  by  the  affidavits  of  his  three  witnesses. 
The  complaint,  except  as  to  the  alleged  interest  of  the 
plaintiff  in  the  stock  of  the  Erie  Railway  Company  and 
his  claims  against  it,  is  made  (as  therein  stated),  "on 
information  and  belief."  The  verification  by  the  plain- 
tiff, at  the  end  of  the  complaint,  is,  "that  the  same  is 
true  to  his  own  knowledge,  except  as  to  matters  therein 
stated  on  information  and  belief,  and  that  as  to  those 
matters,  he  believes  the  same  to  be  true."  The  letter  of 
Director  Diven,  annexed  to  the  complaint,  if  regarded  as 
material,  is  not  sworn  to.  He  is  not  a  defendant  in  the 
action,  and  whatever  he  wrote  was  mere  hearsay  evidence 
as  against  the  suspended  directors  or  the  company  it- 
self ;  for  the  reason  that  it  was  not  written  in  the  trans- 
action of  any  business  by  him  as  a  director  of  the  com- 
pany. I  need  only  say,  respecting  the  three  affidavits, 
annexed  to  the  complaint,  that  nearly  all,  if  not  all  the 
material  portions  of  them,  are  as  the  deponents  were 
informed  and  believed,  or  consist  of  opinions  they  could 
not  legally  give. 

Chancellor  WALWORTH  held,  in  Bank  of  New  Orleans 
v.  Skinner  (9  Paige,  305),  that  "  Upon  the  ex-parte  ap- 
plication for  the  allowance  of  an  injunction,  if  there  is 
any  material  allegation,  upon  which  the  right  to  the  in- 


NEW  SERIES:   VOL.    VII.  187 

Ramsey  v.  Erie  Railway  Co. 

junction  rests,  which  is  not  within  the  personal  knowl- 
edge of  the  complainant,  or  of  the  agent  or  attorney  who 
verifies  the  bill,  the  officer  to  whom  the  application  is 
made  should  require  to  be  annexed  to  the  bill  the  addi- 
tional affidavit  of  the  person  from  whom  the  information 
is  derived,  verifying  the  truth  of  the  information  thus 
given."  Justice  INGRAHAM  said,  in  Hecker  v.  Mayor, 
&c.  of  N.  Y,  (18  Abb.  Pr.,  369),  that  "  it  is  only  where 
the  verification  of  the  complaint  is  positive  that  it  will 
suffice  as  the  affidavit."  But  I  need  not  multiply  au- 
thorities on  this  point ;  for  it  is  plain  common  sense  and 
common  justice  that  no  officer  of  a  corporation  should 
be  suspended  from  exercising  his  office,  except  upon 
clear  and  positive  proof. 

It  was  said  in  Woodward  v.  Harris  (2  Barb.,  440), 
that  "  The  power  of  a  court  of  equity  to  issue  prelimin- 
ary injunctions  ought  to  be  exercised  with  extreme  cau- 
tion, and  applied  only  in  very  clear  cases."  The  late 
Cli.  J.  GIBSON  used  language  still  stronger  on  the  same 
question  (17. Pa.,  9).  In  2  Barb.,  it  was  also  said,  "  The 
writ  will  not  be  awarded  in  doubtful  cases,  or  in  new 
ones  not  coming  within  well-established  principles." 

I  will  here  say,  that  in  order  to  prevent  conflicts  in 
decisions  and  orders  of  different  judges,  and  to  protect 
corporations  and  their  officers  against  suspensions  and 
injunctions  that  may  be  procured  ex-parte  for  sinister 
purposes,  and  which  cannot  be  sustained,  our  legisla- 
ture, in  my  judgment,  should  adopt  a  law  of  the  United 
States  (so  far  as  corporations  and  their  directors  are  con- 
cerned), which  provides,  that  "  No  injunction  shall  be 
granted  in  any  case,  without  reasonable  previous  notice 
to  the  adverse  party  or  his  attorney,  of  the  time  and 
place  of  moving  for  the  same"  (1  W.  Eden,  12).  I  have 
not  made  this  suggestion  to  reflect  on  any  judge  ;  and  I 
claim  no  exemption  from  blame  myself  for  granting  in-  * 
junctions  or  orders  ex-parte  in  such  cases.  I  think  every 
judge  has  supposed  (as  I  have),  he  was  acting  fairly 
and  in  furtherance  of  justice  whenever  he  has  granted  an 
injunction  or  order  ex-parte  in  such  a  case. 
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Some  such  act  of  our  legislature  seems  to  be  neces- 
sary to  secure  harmony  in  the  decisions  of  judges,  and 
what  Chancellor  KENT  called  "common  justice"  to 
litigants. 

If  I  have  been  able  to  understand  the  whole  three 
hundred  and  forty  folios  of  the  plaintiff's  complaint,  it 
contains  no  important  charge  of  improper  acts  against 
any  defendant  in  the  case,  since  the  stockholders  of  the 
Erie  Railway  Company  elected  the  defendants  directors 
in  October  last  past,  except  those  touching  the  issue  of 
five  millions  of  dollars'  worth  (at  par)  of  convertible  bonds 
of  the  company  to  defray  the  expense  of  laying  a  narrow 
gauge  track  on  its  road  bed,  so  that  narrow  cars  can  be 
run  from  Chicago  to  Jersey  City.  I  should  say  if  that 
proposition  were  fairly  and  honestly  carried  into  effect, 
it  would  be  a  benefit  instead  of  a  loss  to  the  stockhold- 
ers and  creditors  of  the  company  ;  and  that  there  could 
be  no  reasonable  objection  made  to  it,  unless  by  compet- 
ing railroad  companies,  or  the  owners  of  stock  in  them. 

Four  of  the  eight  suspended  directors,  as  I  read  the 
plaintiff's  complaint,  were  never  directors  prior  to  their 
election  in  October  last.  But  those  four  have  been 
suspended  and  enjoined  in  various  ways,  because  of  the 
plaintiff's  fears,  and  of  acts  alleged  to  have  been  done 
previous  to  that  month  by  other  directors,  one  of  whom 
is  a  brother  to  one  of  the  four,  and  related  by  affinity 
to  another  of  them.  I  think  nothing  need  be  said  to 
show  the  impropriety  (to  use  no  other  word)  of  their 
suspension  without  previous  notice  of  the  motion  for 
that  purpose.  To  sustain  the  order  suspending  them,  the 
Scripture  rule,  that  visits  the  sins  of  fathers  upon  their 
children  unto  the  third  and  fourth  generation,  must  be 
extended  laterally. 

If  the  plaintiff  was  the  owner  of  the  stock  of  the  com- 
pany previous  to  the  election  of  directors  in  October 
last  (which  is  not  alleged),  he  should  have  procured  a 
proxy  from  the  person  in  whose  name  it  stood  on  the 
books  of  the  company,  and  voted  against  the  directors 
who  he  now  alleges  are  unfit  for  their  offices.  Many 
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millions  of  dollars  of  the  stock,  perhaps  forty,  or  fifty, 
or  more,  may  then  have  "been  voted  upon  ;  and  yet, 
according  to  the  complaint,  only  "a  few"  stockholders 
voted  against  the  defendants.  And,  in  my  judgment, 
a  sufficient  excuse  for  any  stockholder's  failure  to  vote 
is  not  set  out  in  the  complaint. 

It  is  an  elementary  principle  of  law  that  "a  court  of 
equity  will  not  interfere  by  injunction  where  the  suit  is 
brought  on  behalf  of  any  stockholders  who  have  sanc- 
tioned or  acquiesced  in  the  acts  complained  of."  (An- 
.gell  &  A.  on  Corp.,  6  ed.,  §  312).  It  is  also  laid  down 
that,  "  the  remedy  in  case  of  loss  by  a  corporation,  by 
misjudgment  merely  of  the  directors,  is  to  be  found, 
not  in  the  courts,  but  in  the  corporation  itself  ;  in  its 
power  by  new  elections  to  confide  its  interests  to  other 
managers"  (Id.,  §314;  also,  see  Hill  on  Trustees,  3 
Am.  ed.  with  Notes,  292).  In  the  case  of  Vestry,  &c.  v. 
Barksdale  (1  StrobJi.,  202),  DUNCAN,  Ch.  J.,  said:  "It 
is  quite  clear  this  court  has  no  authority  to  interfere 
with  or  control  the  discretion  of  the  vestry  and  wardens, 
unless  they  transgress  the  limits  of  their  charter  ;  how- 
ever unwisely  they  may  exercise  their  power,  they  are 
responsible  only  to  their  constituents,  in  whose  hands  a 
complete  remedy  exists  through  the  quiet  operation  of 
the  ballot-box."  It  has  been  adjudged  in  Maine,  and 
asserted  in  Eden  on  Injunctions,  that  "it  is  only  when 
the  plaintiff  in  equity  has  exercised  due  precaution  to 
prevent  an  injury,  that  he  can  be  relieved  by  injunc- 
tion" (Burr  v.  Wilson,  9  Me.,  207  ;  WSs  Eden,  3  ed.,  12). 

I  think  the  plaintiff  nowhere  claims  in  his  complaint 
that  he  was  ignorant  of  the  alleged  misconduct  of  any 
of  the  eight  suspended  directors,  prior  to  their  election 
in  October  last,  or  that  he  or  any  stockholder  or  bond- 
holder or  creditor  of  the  company  from  whom  he  de- 
rives title,  ever  remonstrated  against  such  alleged  mis- 
conduct, or  took  measures  to  prevent  it.  Nor  does  it 
appear  that  either  of  the  nine  directors,  who  are  not 
suspended,  have  used  reasonable  efforts  to  have  more 
frequent  or  regular  meetings  of  the  board  of  directors 
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than  have  been  held.     Nor  have  any  considerable  por- 
tion of  the  stockholders  made  any  effort  in  that  direction. 

Stockholders,  who  did  not  vote  against  the  suspended 
directors,  at  the  last  eleciioii  of  directors,  must  be 
deemed  to  have  acquiesced  in  all  acts  of  extravagance  or 
improvidence,  and  all  acts  arising  from  misjudgment  by 
any  of  such  directors,  done  prior  to  such  election,  of 
which  such  stockholders  had  information  sufficient  to 
put  them  upon  inquiry. 

Stockholders  who  will  not  look  after  their  interests 
out  of  court,  should  not  come  into  court  for  favors  or 
orders  resting  in  the  discretion  of  the  court. 

There  may  be  differences  of  opinion  respecting  the 
propriety  and  amounts  of  expenditures  for  depot  build- 
ings, offices,  shops  and  equipments  for  railroads,  and 
touching  their  connections  and  extensons,  and  also  as  to 
changes  in  the  locations  of  their  offices,  shops  and  other 
buildings;  and  courts  cannot  interfere  with  the  discre- 
tion of  directors  in  such  matters. 

The  neglect  of  stockholders  to  vote  at  the  last  elec- 
tion of  directors  was  tantamount  to  a  consent  on  their 
part  that  such  stockholders  as  did  vote  at  that  time, 
might  elect  whomsoever  they  saw  fit,  directors  of  the 
company,  whether  they  were  moral  or  immoral  men,  or 
wasteful  or  extravagant,  or  improvident  in  the  manage- 
ment of  affairs  of  the  company.  The  law  does  not  pie- 
gcribe  the  moral  qualifications  of  directors  of  corporations. 

Unlil  I  saw  the  charges  of  immorality  in  the  com- 
plaint against  some  of  the  suspended  directors,  I  had 
supposed  that  if  a  majority  of  the  stockholders  of  the 
Erie  Railway  Company  prefer  to  have  immoral  men  or 
speculators  for  directors  (and  I  fear  many  railroad  com- 
panies have  some  directors  of  that  character),  they  had 
the  legal  right  to  elect  them  directors  ;  and  that  they 
could  choose  as  depraved  a  person  as  a  libel er,  "  whose 
heart  (to  use  the  language  of  a  former  chief  justice  of 
Pennsylvania)  is  more  dark  and  base  than  that  of  an 
assassin,  or  than  his  who  commits  a  midnight  arson  " 
(Oswald's  Case,  I  Doll,  329). 
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The  law  is  so  familiar  that  I  hardly  need  to  say  that 
stockholders  of  the  company,  who  have  not  expressly 
sanctioned  a  fraud  or  abuse  of  trust  on  the  part  of  the 
directors,  can  compel  such  directors  to  account  for  the 
same,  and  that  merely  voting  for  such  directors,  or  ne- 
glecting to  vote  against  them,  would  not  estop  stock- 
holders from  making  directors  account  for  their  frauds 
or  abuses  of  trust.  But  when  directors  are  only  unwise, 
or  merely  extravagant  or  improvident,  or  slightly  negli- 
gent, or  merely  misjudge  in  the  performance  of  their 
duties,  the  remedy  of  stockholders  is  to  elect  other  per- 
sons directors  in  their  places. 

The  fact  that  the  complaint  is  not  positively  verified, 
or  positively  sustained  by  affidavits  (as  has  already  been 
seen),  relieves  me  from  making  any  extended  remarks 
upon  it.  But  I  will  say  that  it  contains  many  serious 
allegations  of  fraud  and  corruption  against  three  of  the 
suspended  directors,  who  are  defendants  in  the  case.  It 
also  contains  matter  that  should  have  been  left  out, 
which  is  better  calculated  to  degrade  the  suspended  di- 
rectors, and  lower  other  directors  of  the  company,  and 
the  judiciary,  in  estimation  of  the  people,  and  cause  in- 
subordination and  strikes  among  the  employees  of  the 
company,  than  for  any  other  purpose.  Ignorant  persons 
who  read  such  matter  may  be  led  to  suppose  the  defen- 
dants have  no  rights  which  courts  are  bound  to  respect. 

If  plaintiff  purchased  whatever  interest  he  has  in  or 
against  the  company  since  the  last  election  of  directors 
(and  the  complaint  does  not  aver  the  contrary),  for  the 
purpose  of  bringing  this  action, |he  should  surely  be  com- 
pelled to  wait  for  any  injunction  or  other  extraordinary 
order  in  it  until  it  shall  be  regularly  tried  on  the  merits, 
when  justice  can  be  done  according  to  the  evidence,  and 
not  be  guessed  at  from  ex-parte  allegations  or  affidavits. 

It  is  my  duty  to  decide  this  motion  as  I  think  it 
ought  to  ba  decided,  within  the  legal  rules  applicable  to 
it,  and  precisely  as  the  judge  who  granted  the  injunc- 
tion and  orders  in  question  should  have  decided,  and 
undoubtedly  would  have  decided,  if  he  had  heard  the 
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defendants'  counsel  before  lie  made  any  order  in  the 
case. 

It  is  due  to  the  able  and  worthy  judge  who  granted 
the  injunction  and  orders  in  question,  to  say  that  any 
other  judge  might  have  granted  the  same  injunction  and 
orders  upon  an  ex-parte  application  therefor.  But  I  do 
not  doubt  he  would  have  refused  to  grant  either  the  in- 
junction or  orders  if  he  had  heard  defendants'  counsel  in 
opposition  thereto,  on  the  questions  in  the  case,  and  had 
had  his  attention  called  to  the  authorities  applicable  to  it. 

I  have  omitted  to  speak  of  the  smallness  of  the 
plaintiff's  alleged  interest  in  this  controversy  (the 
amount  of  which  I  infer  from  what  took  place  on  the 
argument,  is  less  than  ten  thousand  dollars  in  value, 
and  perhaps  not  over  half  of  that  sum),  when  com- 
pared with  the  great  interests  and  rights  in  jeopardy 
on  the  part  of  the  defendants.  I  have  done  so  because 
there  are  other  and  controlling  questions  in  the  case. 

My  decision  will  not  prevent  plaintiff  moving,  on  due 
notice,  for  an  injunction  to  restrain  any  of  defendants 
irom  doing  wrongful  or  illegal  acts  as  directors  of  the  Erie 
Railway  Company  during  the  pendencyof  the  action. 

For  the  foregoing  reasons  I  am  of  the  opinion  that  the 
injunction  and  orders  in  question  should  be  vacated 
and  annulled,  with  costs,  and  I  so  decide.  There  is  a 
ground  I  have  not  noticed,  on-  which  I  think  it  proba- 
ble I  should  have  vacated  the  injunction  and  orders  in 
question,  if  it  had  been  presented  and  discussed  on  the 
argument.* 

I  greatly  regret  that  the  illness  of  brother  PARKER 
lias  cast  the  responsibility  of  hearing  and  deciding  this 
motion  on  me.  I  can  only  hope  I  have  determined  it 
as  he  would  have  done  had  he  been  able  to  hear  it. 


*  This  ground  is  the  improper  interference  of  the  press  in  the  case,  to 
aid  the  plaintiff  and  prejudice  the  defendants  with  the  courts,  which  inter- 
ference is  believed  to  have  been  caused  by  the  plaintiff  or  his  attorney,  or 
some  person  interested  on  his  side  of  the  case  (see  Forum  by  David  Paul 
Bi-oum,  voL  1,  pp.  336-339).  B. 
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COLLIER  against  MUNN. 

Court  of  Appeals  ;  June  Term,  1869. 

•    • 

EXECUTOR  AND  ADMINISTRATOR. — COMPENSATION. — 
COUNSEL  FEE. 

Executors  cannot  claim  extra  compensation  even  for  such  services  as  they 
are  not  personally  bound  to  render  as  executors,  but  for  which  they 
might  properly  employ  and  pay  other  persons. 

The  court  will  not  make  an  exception  to  this  rule,  in  the  case  of  profes- 
sional services,  specially  useful  to  the  estate,  rendered  by  one  co-execu- 
tor upon  an  express  retainer  and  promise  to  pay  therefor,  on  the  part  of 
the  other. 

Appeal  from  an  order  or  judgment  of  the  supreme 
court. 

John  A.  Collier,  one  of  the  surviving  executors  of  S. 
B.  Munn,  cited  William  H.  Munn  and  others,  heirs,  &c., 
to  answer  his  appeal  from  a  decree  of  the  surrogate  of 
the  city  and  county  of  New  York,  made  July  7,  1866, 
in  the  matter  of  the  final  accounting  of  the  surviving 
executors  of  the  will  of  Stephen  B.  Munn,  deceased. 

It  appeared  from  the  final  account  which  Messrs. 
John  A.  Collier  and  C.  V.  S.  Roosevelt,  the  surviving 
executors,  had  presented  to  the  said  surrogate  for  final 
settlement,  that  Mr.  Collier,  one  of  the  executors,  re- 
tained for  himself  from  the  funds  of  the  estate  three 
thousand  dollars,  as  counsel  fee  for  defending  an  im- 
portant ejectment  suit  in  which  the  heirs,  &c.,  were  in- 
terested, and  which,  commencing  in  the  supreme  court, 
had  been  carried  to  the  court  of  appeals,  and  was  finally 
settled  by  Mr.  Collier  on  payment  of  seventy-five  hun- 
dred dollars,  instead  of  twenty  thousand  dollars.  Mr. 
Collier  had  been  retained  as  counsel  by  written  retainer, 
N.S.— VoL.YII.-13. 
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reciting  the  pendency  of  the  suit,  in  Tomkins  and  Tioga 
counties,  and  requesting  him  "  to  attend  to  the  prepara- 
tion for  trial,  and  at  the  circuit  in  those  counties,  as 
counsel  on  behalf  of  S.  B.  Munn,  and  to  do  whatever 
he  may  deem  necessary,  ...  for  which  service  the 
said  Collier  will  be  entitled  to  a  reasonable  and  just 
compensation,  to  be  paid  out  of  the  estate,  to  be  settled 
by  the  executors,  or  allowed  by  the  surrogate." 

This  retainer  was  signed  by  his  co-executors  and  by 
some  of  .the  next  of  kin  and  legatees  of  the  estate  (the 
minors  signing  by  guardian).  Hon.  A.  W.  Bradford,  as 
auditor,  reported  in  favor  of  the  allowance  of  three  thou- 
sand dollars  for  his  professional-labor  on  the  case. 

This  item  was  objected  to  by  the  special  guardian 
of  the  infants  born  subsequent  to  the  retainer.  The  sur- 
rogate disallowed  Mr.  Collier's  counsel  fee,  and  on  ap- 
peal to  the  supreme  court  the  surrogate's  decision  was 
affirmed  by  SUTHERLAND  and  BARNARD,  JJ.,  CLERKE, 
J.,  dissenting.  An  appeal  was  now  taken  to  the  court 
of  appeals. 

James  Emolt,  Joseph  F.  Daly,  and  Stephen  Henry 
Olin,  for  appellant ;— Cited  Matter  of  Bank  of  Niagara, 
6  Paige,  215 ;  Hosack  v.  Rogers,  9  Id.,  461 ;  Laws  of 
1863,  ch.  362  ;  Lansing  v.  Lansing,  45  Barb.,  189 ;  Col- 
lins v.  Hoxie,'  9  Paige,  87. 

Morris  S.  Miller  and  Richard  M.  Henry,  for  respon- 
dents ;— Cited  Dayt.  on  Surr.,  538 ;  6  Paige,  15 ;  Will, 
on  Ex.,  1679. 

WOODRUFF,  J. — The  propriety  of  the  payment  to 
Mr.  Collier,  the  appellant,  of  the  sum  claimed  for  his 
valuable  services  as  counsel,  in  the  protection  of  the  es- 
tate from  heavy  loss,  by  defending  the  action  referred 
to  in  these  proceedings,  could  not  be  questioned,  if  there 
was  no  settled  rule  and  no  manifest  policy  which  for- 
bade it ;  and  in  this  particular  case,  upon  the  facts  dis- 
closed, if  an  exception  could  be  made  to  what  I  con- 
ceive to  be  a  wise  and  well-settled  rule,  I  should  be  dis- 
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posed  to  make  it  an  exception.  But  I  cannot  perceive 
that  services  as  counsel  stand  upon  any  other  footing 
than  any  services  which  an  executor  is  not,  in  virtue  of 
his  office,  "bound  to  render  in  person.  They  are  what 
have  been  in  the  cases  styled  u  extra  services," — i.  e., 
services  which,  although  they  pertain  to  the  well  con- 
duct of  the  business  of  the  estate,  are  not  devolved  upon 
the  executors  personally.  The  executors  may  employ 
other  persons  to  render  them,  and  may  allow  to  such 
other  persons  a  just  compensation  therefor,  and  such 
allowance  they  may  charge  to  the  estate. 

For  many  purposes  executors  may  employ  agents 
and  assistants,  and,  when  necessary,  attorneys  and 
counsel,  and  the  extent  to  which  they  may  do  this  will 
depend  upon  the  situation  of  the  estate,  and  the  greater 
or  less  occasion  for  such  services  as  do  not  properly  be- 
long to  the  executors  to  render. 

Thus  the  affairs  of  an  estate  may  be  so  extensive  or 
complicated  as  to  warrant  the  executors  in  employing  a 
bookkeeper,  or  an  agent  to  let  real  estate  entrusted  to 
their  management,  or  to  collect  rents,  or  an  agent  to 
make  other  collections,  make  journeys  for  the  collection 
or  protection  of  the  assets,  or  for  the  performance  of 
other  duties. 

Although  the  services  of  counsel  skilled  in  the  conduct 
of  important  litigations  are  of  a  higher  grade  than  some 
of  those  suggested,  they  do  not,  in  respect  to  the  question 
whether  the  executor  may  himself  claim  compensation 
therefor,  if  rendered  by  himself,  stand  upon  any  other 
ground. 

The  question  is  one  often  heretofore  considered, — 
viz:  can  an  executor  claim  to  be  allowed  for  "extra 
services"  rendered  by  himself  in  the  conduct  of  the 
affairs  of  the  estate,  a  compensation  beyond  the  commis- 
sions allowed  by  statute  ? 

More  than  fifty  years  ago,  it  was  held  by  Chancellor 
KENT,  upon  a  careful  review  of  the  subject,  that  a 
trustee  is  not  entitled  even  to  commissions  on  his  sales, 
or  receipts  or  payments,  or  any  compensation  for  his 
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care  or  pains  in  the  execution  of  his  trust,  but  only  to 
an  allowance  per  diem  for  his  services  and  his  expenses 
of  travel.  He  rejected  a  charge  by  way  of  retaining  fee 
as  counsel.  He  says,  "  Nothing  can  be  stronger  or 
more  explicit  than  the  uniform  language  of  the  English 
court  of  chancery  upon  this  point,  and  if  I  were  even 
free  from  the  weight  of  authority,  I  should  hesitate 
greatly  before  I  undertook  to  question  the  policy  or 
wisdom  of  the  rule  (Green  •».  Winter,  1  Johns.  Ch.,  26). 
And  shortly  thereafter,  in  another  case,  he  held  dis- 
tinctly that  an  executor  or  trustee  is  not  entitled  to 
commissions  or  compensation  for  his  services  in  the  exe- 
cution of  his  trust ;  and  again  he  reviewed  the  prior  his- 
tory of  the  subject  with  his  usual  ability  and  clearness. 

This  promulgation  and  sanction  of  the  rule  of  the 
English  court  of  chancery  undoubtedly  led  the  legisla- 
ture to  consider  whether  some  relaxation  of  the  rule  was 
not  expedient,  lest  it  should  be  difficult  to  find  suitable 
persons  who  would  discharge  the  confidential  trusts  of 
executorship  or  administration  without  any  reward  there- 
for ;  and  the  act  of  1817  was  passed,  giving  the  chancellor 
a  discretion  to  allow  compensation. 

And,  thereupon,  in  order  that  the  evils  which  lay  at 
the  foundation  of  the  rule  might  be  avoided,  and  no 
danger  to  legatees  or  next  of  kin  arise  from  tempta- 
tion to  do  anything  in  the  administration  for  the  mere 
sake  of  the  compensation  to  accrue  thereby,  the  chan- 
cellor fixed  the  compensation  for  his  services  at  a  per 
centage  upon  the  amount  of  the  receipts  and  payments, 
wholly  irrespective  of  any  question  whether  the  execu- 
tor had  been  put  to  more  or  less  pains  or  trouble  in  the 
administration  (see  Rule  No.  3,  Johns.  Ch.,  630). 

Under  this  rule  it  was  held  by  Chancellor  SAKFOKD 
that  an  executor  is  entitled  to  reimbursement  for  all 
proper  expenses  in  the  administration  ;  that  he  may  em- 
ploy agents,  clerks,  &c.,  whenever  the  business  of  the 
estate  requires  it,  and  will  be  allowed  their  reasonable 
compensation.  But  for  his  own  services,  his  compensa- 
tion must  be  confined  to  the  allowance  of  a  fixed  rate  by 
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way  of  commissions,  as  settled  by  the  rule.  That 
these  commissions  are  in  full  for  all  his  services  in  the 
discharge  of  the  trust  (McWhorter  v.  Benson,  HopTc.,  28). 

The  Revised  Statutes,  in  substance,  enacted  the  rule 
of  the  court  of  chancery  on  the  subject  (2  Rev.  Stat.,  93, 
§§  58  et  seq.}  ;  and  shortly  thereafter  Chancellor  WAL- 
WORTH  declared  and  held  that  the  exposition  of  the  previ-  ( 
ous  law  by  Chancellor  SANFOED  was  now  adopted  and 
sanctioned  by  the  legislature  in  the  recent  revision  of  the 
statutes  (Vanderheyden  v.  Vanderheyden,  2  Paige,  287). 

Notwithstanding  these  decisions,  and  the  grounds,  in 
a  wise  policy,  upon  which  the  rule  is  founded,  it  seems 
to  have  been  still  insisted  that  the  commissions  were  in- 
tended as  compensation  only  for  the  responsibility  and 
the  general  supervision  and  the  receipt  and  payment  of 
moneys  ;  and  that  for  extra  services  further  compensa- 
tion might  be  allowed. 

This  claim  overlooked  the  obvious  intent  to  make  the 
sums  called  commissions  compensation,  not  for  the  ser- 
vices of  receiving  and  paying,  but  compensation  for  the 
whole  service,  measured  ~by  a  fixed  standard. 

Sometimes  it  would  doubtless  be  quite  inadequate  to 
compensate  for  the  labor,  care  and  pains  bestowed : 
sometimes  the  compensation  would  be  liberal.  But  the 
point  of  importance  was  to  make  the  amount  in  each 
case  definite,  so  that  there  should  be  no  possible  temp- 
tation of  pecuniary  interest  to  influence  the  conduct  or 
mislead  the  discretion  of  the  executor  or  other  trustee  in 
similar  relations. 

Hence  the  chancellor,  in  the  Matter  of  the  Bank  of  Ni- 
agara (6  Paige,  213),  held  that  a  receiver  is  not  entitled  to 
charge  for  counsel  fees  to  himself  in  suits  prosecuted  or 
defended  by  him  as  attorney  and  counsel.  The  costs  le- 
gally taxable  by  statute  he  is  entitled  to,  and  to  them  only. 
Nor  is  he '  entitled  to  any  allowance  in  the  character  of 
counsel  for  himself  or  his  co-receiver  in  any  other  matter. 

I  am  quite  unable  to  perceive  why  this  decision,  if 
followed,  does  not  dispose  of  the  case.  Receivers  were 
entitled  to  the  same  compensation  as  executors. 
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It  reiterates  the  proposition  that  even  in  respect  to 
such  services  as  executors  are  not  personally  bound  to 
render,  but  for  which  they  may  properly  employ  and 
pay  others,  they  cannot  claim  compensation  themselves, 
and  it  states  the  danger  of  subjecting  executors,  &c.,  to 
the  influence  of  any  other  rule. 

And  once  more,  in  Church  v.  Eckford  (8  Paige,  412), 
this  subject  of  compensation  for  extra  services  by  an 
executor,  and  the  right  or  power  of  the  co-executor  to 
pay  it,  or  bind  the  estate  to  make  payment,  was  considered 
by  the  chancellor.  He  holds  that  without  an  authority  in 
the  will  of  the  testator  for  that  purpose,  executors  are 
not  authorized  to  employ  one  of  their  number  to  per- 
form extra  services  as  clerk  in  keeping  the  accounts  of 
the  estate,  and  allow  him  a  salary. 

This  is  not  on  the  ground  that  a  bookkeeper  may  not 
be  employed  in  a  proper  case,  and  be  paid  a  salary,  or 
that  it  is  a  necessary  part  of  the  duty  of  the  executor  to 
keep  the  books  himself;  but  on  the  grounds  already 
suggested,  that  an  executor  is  not  permitted  to  make 
profit  by  his  services  rendered  the  estate,  beyond  the 
lixed  compensation  allowed  by  law. 

It  is  not  necessary  to  say  whether  there  can  be 
any  circumstances  so  extraordinary  as  to  create  an  ex- 
ception to  the  rule — such  as  is  supposed  to  be  suggested 
by  the  cases  in  England  in  which  services  were  rendered 
in  India  or  the  West  Indies  (1  Sim.,  23  ;  2  Mass.,  585  ; 
1  Moore  Pric.  Goun.  Ca.,  40).  I  regard  the  principle 
well  founded,  and  the  cases  cited  as  decisive  of  the  case 
now  before  us.  True,  they  were  neither  of  them  decis- 
ions of  the  court  of  last  resort ;  but  in  my  judgment  the 
reason  they  are  not  found  affirmed  there  is,  that  their  cor- 
rectness has  received  universal  approval  and  acceptance. 

And  these  cases  clearly  settle  the  claim  that  the  for- 
mal special  employment  of  the  appellant  by  his  co-ex- 
ecutors cannot  aid  him.  They  could  not  pay  him  what 
they  had  no  right  to  take  for  like  services  themselves. 

•The  consent  of  some  of  the  parties  cannot  bind  the 
others,  nor,  of  course,  the  infants. 
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It  would  unquestionably  have  been  competent  for 
the  adult  legatees  to  retain  the  appellant,  and  make 
such  agreement  for  compensation  as  would  have  made 
them  liable  personal! y._  And,  it  being  fairly  made,  it 
would  be~free  from  objection  at  law  or  in  equity. 

With  the  unreasonableness  of  the  resistance  to  this 
claim  of  the  appellant,  which  in  this  case  is  for  a  valua- 
ble service  rendered  in  good  faith,  far  beyond  what  his 
duty  as  executor  required,  or  with  the  eminent  propriety 
of  payment  by  the  adult  legatees  for  a  service  from 
which  they  have  apparently  derived  so  considerable  a 
benefit,  we  cannot  deal. 

On  this  appeal  we  can  only  say  the  judgment  must 
be  affirmed. 


MOREY  against  THE  SAFE  DEPOSIT  COMPANY. 

New  York  Superior  Court ;  Special  Tei*m,  April,  1869. 

PLEADING. — ANSWER,  WHEN  DEEMED   SHAM.  — 
DEFENSES  TO  ACTION  FOR  CHATTELS. 

An  answer  is  not  sham,  merely  because  the  plaintiff  has  shown  that  he 
has  a  strong  prima  facie  case  against  the  defendant. 

In  adjudging  an  ansAver  false,  not  only  must  the  -plaintiff  show  a  clear 
prima  facie  case,  but  the  proof  of  the  falsity  of  the  answer  must  also  be 
clear,  if  not  decisive.  As  the  effect  of  such  a  decision  is  to  deprive  a 
party  of  the  right  of  trial  by  jury,  the  proof  of  the  untruth  of  the  an- 
swer should  be  of  no  doubtful  character. 

In  an  action  to  recover  the  possession  of  bonds,  the  defendant  may  show 
title  out  of  the  plaintiff,  and  in  himself  or  in  a  third  person.  ,  Such  proof 
would  defeat  the  action. 

And  where  the  defendant  was  the  mere  custodian  of  bonds,  having  no 
interest  adverse  to  the  rival  claimants, — Held,  that  an  allegation  of  bad 
faith  in  defending  the  action  would  not,  of  itself,  authorize  a  defense  to 
be  adjudged  false. 

Motion  to  strike  out  answer  as  sham. 
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This  action  was  brought  by  Emeline  Morey  against 
the  Safe  Deposit  Company  of  New  York. 

MONELL,  J. — The  action  is  in  tort  for  refusing  tojle- 
liver  to  the  plaintiff  certain  United  States  bonds  de- 
posited with  the  defendants  by  one  Nathaniel  Frost, 
now  deceased. 

The  defendants  deny  property  in  the  plaintiff.  Under 
such  a  denial  the  defendants  may  show  property  out  of 
the  plaintiff,  and  in  themselves,  or  in  a  third  person. 
Such  proof  will  defeat  the  action. 

The  certificate  of  deposit  with  the  defendants  ac- 
knowledges the  receipt  of  the  bonds  from  Nathaniel 
Frost,  "deliverable  to  himself  or  to  Mrs.-  Mary  Ann 
Dorr,"  and  I  understand  from  the  papers  that  Mrs.  Dorr 
claims  the  bonds,  either  under  the  certificate,  as  one  of 
the  parties  named  in  it,  or  as  administratrix  of  Frost, 
who,  it  seems,  was  her  brother  ;  but  the  precise  nature 
of  Mrs.  Dorr's  claim,  or  the  facts  upon  which  it  arises, 
other  than  such  as  appear  upon  the  certificate  of  de- 
posit, have  not  been  disclosed  on  this  motion. 

The  title  of  the  plaintiff,  derived  from  Frost,  under 
an  assignment  made  by  him  to  the  plaintiff,  accom- 
panied by  a  delivery  of  the  certificate  of  deposit,  ap- 
pears to  be  quite  clear,  and  it  is  conceded  that  the  de- 
fendants have  no  direct  or  pecuniary  interest  in  the 
bonds,  and  are  wholly  indifferent  as  between  the  rival 
claimants. 

But  as  the  plaintiff  has  brought  an  action  against 
the  defendants  for  the  unlawful  detention  of  the  bonds, 
and  as  the  defendants  insist,  as  I  think  they  have  a 
right  to7that  the  plaintiff  is  not  the  owner  of  the  bonds, 
and  claim  to  be  able  to  show  that  they  are  the  property 
of  Mary  Ann  Dorr,  I  cannot  determine  that  they  may 
not  do  so.  Nor  can  I,  upon  the  proofs  before  me,  say 
that  the  answer  of  the  defendants,  which  questions  the 
plaintiff's  title,  and  in  effect  alleges  ownership  else- 
where, is  false.  An  answer  or  a  defense  is  not  sham 
merely  because  the  plaintiff  has  a  strong  prima  facie 
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case  against  the  defendant,  and  especially  where  the 
precise  nature  of  the  defense  or  facts  which  are  intended 
to  establish  it,  are  not  disclosed. 

As  I  have  already  said,  the  plaintiff  appears  prima 
facie  to  have  a  pretty  clear  title  to  the  bonds,  but  if  the 
defendants  can  show  that  such  title  is  invalid,  and  that 
Mrs.  Dorr  is  the  real  owner,  it  will  defeat  a  recovery. 

In  determining  that  an  answer  or  a  defense  is  false, 
not  only  must  the  plaintiff  have  a  clear  prima  facie 
case,  but  the  proof  of  the  falsity  of  the  answer  or  de- 
fense must  be  clear  and  decisive,  if  not  overwhelming. 
There  must  not  be  left  in  the  mind  a  doubt  as  to  its  en- 
tire untruthfulness.  The  effect  of  such  a  determination 
is  to  deprive  a  party  of  a  trial  by  jury,  and  the  case  pre- 
sented must  therefore  be  of  no  doubtful  character. 

In  this  case,  upon  the  papers,  the  plaintiff  has  done 
no  more  than  make,  out  a  fair  prima  facie  cause  of  ac- 
tion. She  has  not  shown  that  Mrs:  Dorr  has  no  just 
claim  to  the  bonds,  which,  although  not  a  party  to  the 
action,  the  plaintiff  may  have  to  show  before  she  suc- 
ceeds in  recovering  against  the  defendants. 

Nor  is  it  enough  to  show  that  the  defendants  are 
mere  bailees  of  the  bonds,  having  no  interest  in  them 
adverse  to  the  plaintiff,  and  have  set  up  the  defense  at 
the  instigation  and  for  the  benefit  of  Mrs.  Dorr.  Such, 
facts  do  not  establish  that  Mrs.  Dorr  is  not  the  owner  of 
the  bonds ;  nor  do  they  establish  the  falsity  of  the  de- 
fendants' answer  that  the  plaintiff  is  not  the  owner. 

Indeed,  I  think  the  motion  has  been  predicated  upon 
the  alleged  want  of  good  faith  in  the  defendants  in  re- 
fusing to  deliver  the  bonds  to  the  plaintiff,  and  in  de- 
fending the  action,  and  not  upon  the  invalidity  of  Mrs. 
Dorr's  claim.  For  such  a  reason  I  cannot  judge  a  de- 
|  fense  to  be  false  ;  nor  can  I  set  it  aside  merely  because 
it  may  have  been  interposed  in  bad  faith.  Motions  of 
this  nature  ought  not  to  be  entertained  unless  the  ques- 
tions involved  may  be  decided  without  violating  any  of 
the  rights  of  parties ;  and  when  a  court  is  required  to 
try  questions  of  fact  upon  ex-parte  affidavits,  and  is 
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called  upon  to  take  the  issues  from  a  jury,  the  evidence 
must  "be  of  the  most  preponderating  nature  against  the 
party  who  is  to  be  deprived  of  a  jury  trial. 
The  motion  is  denied,  with  ten  dollars  costs. 


WINEBRENER  against  JOHNSON. 
New  York  Superior  Court;  Special  Term,  February,  1869. 

EXECUTION  ISSUED  WITHOUT  LEAVE.  —  EXECUTION 

AND  RETURN. — SHERIFF'S  OMISSION  TO  FILE. 

— PARTIES  IN  FORECLOSURE. — 

REDEMPTION. 

An  execution  issued  after  the  lapse  of  five  years  from  the  entry  of  judg- 
ment, without  leave  of  court,  is  not  void  under  the  provisions  of  section 
284  of  the  Code,  but  voidable  only. 

The  omission  of  the  sheriff  to  file  an  execution,  after  failure  to  collect  the 
amount,  with  his  return  indorsed  thereon,  within  the  proper  time, — 
Held,  to  be  a  mere  irregularity  not  affecting  the  substantial  rights  of 
the  judgment  creditor. 

Where  a  judgment  debtor,  subsequent  to  the  docketing  of  the  judgment, 
acquires  title  to  real  estate,  and  executes  and  delivers  to  his  grantor  a 
mortgage  upon  the  premises,  to  secure  a  part  of  the  purchase  money,  a 
foreclosure,  by  action,  of  such  mortgage,  is  absolutely  void  as  against  the 
prior  judgment  creditor,  unless  he  is  made  a  party  defendant  in  the  ac- 
tion; and  a  purchaser  upon  the  sale  acquires,  as  against  such  judgment 
creditor,  if  not  made  a  party,  only  the  right  of  a  mortgagee  in  possess- 
ion. 

The  judgment  creditor  in  such  case  may,  notwithstanding  the  sale  under 
the  decree  of  foreclosure,  sell  the  interest  of  the  judgment  debtor  in  the 
premises  under  an  execution  issued  upon  his  judgment,  and  a  purchaser 
upon  the  latter  sale,  upon  receipt  of  the  sheriff's  deed,  may  bring  an 
action  against  the  first  purchaser  for  the  redemption  of  the  premises, 
and  will  be  allowed  to  redeem  upon  such  terms  as  may  be  equitable, 
according  to  the  circumstances  of  the  case. 

Trial  by  the  court. 
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This  action  was  brought  by  David  Winebrener 
against  Frederick  Johnson  and  Catharine  A.  Cornell, 
for  the  redemption  of  mortgaged  premises.  The  action 
was  tried  in  February,  1869,  at  special  term,  before  the 
Mr.  Justice  FREEDMAN,  and  the  facts  fully  appear  in 
the  opinion  of  the  court. 

William  Tracey  and  Thomas  J.  Powers,  for  the 
plaintiff. 

E.  W.  Dodge  and  William  H.  Van  Cott,  for  the  de- 
fendants. 

FREEDMAN,  J. — This  is  an  action  to  redeem  certain 
mortgaged  premises.  j 

On  September  9,  1854,  one  Thomas  Reilly  confessed 
judgment  in  favor  of  Theodore  T.  Edgerton  and  Sibra 
Britton  for  the  sum  of  thirteen  hundred  and  sixteen  dol- 
lars and  seventy-one  cents,  and  upon  said  confession 
judgment  was  on  said  day  entered  against  said  Thomas 
Reilly  in  the  supreme  court,  and  docketed  against  him 
in  the  office  of  the  clerk  of  the  city  and  county  of  New 
York. 

On  or  about  the  eighth  day  of  June,  1857,  the  said 
Thomas  Reilly  acquired  by  deed  the  fee  of  the  premises 
mentioned  and  described  in  the  complaint  in  this  action. 
At  the  time  of  receiving  said  deed,  and  for  the  purpose 
of  securing  the  payment  of  a  portion  of  the  purchase 
money,  he  executed  and  delivered  to  Mary  Ann  Dodin 
a  mortgage  upon  said  premises,  conditioned  for  the  pay- 
ment of  the  sum  of  twenty-five  hundred  dollars,  with  inter- 
est, and  also  executed  and  delivered  to  Owen  Davey,  Pat- 
rick C.  Davey,  John  Davey  and  John  Callahan,  four  sev- 
eral mortgages  for  different  amounts  upon  the  same 
premises,  which  were  of  equal  lien  and  priority  with  the* 
mortgage  held  by  Mary  Ann  Dodin.  By  force  of  the 
statute  these  five  mortgages  were  liens  prior  to  the  lien 
of  the  judgment  docketed  in  favor  of  Edgerton  and  Brit- 
ton.  The  mortgage  of  Mary  Ann  Dodin  was  foreclosed 
during  the  year  1858  by  an  action  brought  for  that  pur- 
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pose.  The  referee  appointed  in  said  action  found  that 
at  the  date  of  his  report  the  following  sums  were  due  for 
principal  and  interest  upon  the  said  five  ntortgages,  to 
wit: 

To  Mary  Ann  Dodin, $2,762  50 

"  Owen  Davey, 221  00 

'  "  Patrick  C.  Davey,  __.  ._._ 22100 

"  John  Davey, 442  00 

u  John  Callahan, 271  50 

Total, $3,918  00 

Under  and  in  pursuance  of  the  judgment  of  foreclos- 
ure entered  in  said  action  on  December  27,  1858,  the 
premises  were  sold  on  February  18, 1859,  and  upon  said 
sale  knocked  down  to  Frederick  Johnson  and  Charles 
G.  Cornell.  The  referee's  deed  to  said  purchasers  bears 
date  March  22,  1859,  and  recites  that  the  premises  there- 
in described  had  been  struck  off  to  said  purchasers  for 
the  consideration  of  the  sum  of  four  thousand  dollars, 
that  being  the  highest  sum  bid  for  the  same. 

On  December  14,  1859,  Charles  Gr.  Cornell  conveyed 
his  interest  in  the  premises  to  James  D.  McMann,  who 
on  November  27,  1861,  again  conveyed  the  same  to  the 
defendant,  Catharine  A.  Cornell.  In  the  action  insti- 
tuted by  Mary  Ann  Dodin  for  the  foreclosure  of  her 
mortgage,  Thomas  Reilly,  Owen  Davey,  Patrick  C. 
Davey,  John  Davey  and  John  Callahan  were  made  de- 
fendants, but  Theodore  T.  Edgerton  and  '  Sibra  Britton, 
the  judgment  creditors  of  Thomas  Reilly,  were  not  made 
parties. 

The  plaintiff  in  tlris  action,  David  Winebrener, 
proved  upon  the  trial  that  on  or  about  December  1\ 
1860,  the  said  judgment  creditors  issued  an  execution 
upon  their  said  judgment ;  that  thereupon  all  the  right 
title  and  interest  which  Thomas  Reilly  had  in  said 
premises  at  the  time  of  the  docketing  of  said  judgment 
against  him,  or  which  he  at  any  time  thereafter  ac- 
quired therein,  was  sold  under  said  execution,  and  the 
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premises  in  question  struck  off  to  the  plaintiff  for  the 
sum  of  two  thousand  and  one  dollars  and  forty-seven 
cents,  that  being  the  highest  sum  bid  therefor  ;  that  the 
sheriff  executed  and  delivered  to  the  plaintiff  a  certifi- 
cate of  sale  therefor,  bearing  date  February  5,  1861, 
and  that,  no  redemption  having  been  made,  the  sheriff 
conveyed  the  said  premises  to  the  plaintiff  upon  his  bid, 
by  deed  dated  May  6,  1862,  and  afterwards  recorded  on 
May  31,  1862. 

There  is  no  evidence  before  me  that  the  confession  of 
judgment  by  Thomas  Reilly  was  made  otherwise  than 
for  a  debt  honestly  and  fairly  due  and  owing  by  him  to 
Theodore  T.  Edgerton  and  Sibra  Britton,  nor  did  the 
defendants  attempt  to  prove  that  such  judgment  has 
ever  been  paid.  The  defendants  contend,  however,  that 
the  execution  under  which  the  plaintiff  claims  title, 
having  been  issued  after  the  lapse  of  live  years  from  the 
entry  of  the  judgment  without  leave  of  the  court,  was 
null  and  void  under  the  provision  contained  in  sec- 
tion 284  of  the  Code,  and  that  for  this  reason  the  plain- 
tiff could  not  acquire  any  valid  title  under  it. 

The  defendants  cite  the  case  of  Bates  v.  James  (3 
Duer,  45)  in  support  of  this  proposition ;  but  on  exam- 
ination of  that  case  I  find  that  the  court  did  not  pass 
upon  the  point  whether  the  execution  in  that  case  was 
or  was  not  a  nullity,  and  further,  that  the  execution 
therein  named  had  issued  to  a  constable,  out  of  the  ma- 
rine court,  after  the  lapse  of  five  years,  under  subdivis- 
ion 12  of  section  64  of  the  Code,  which  is  applicable  to 
the  marine  court,  but  under  which  no  execution  could 
in  any  case  be  issued  after  the  lapse  of  five  years.  Un- 
less a  transcript  of  a  judgment  recovered  in  the  marine 
court  has  been  docketed  in  the  county  clerk's  office,  no 
execution  whatever  can  issue  upon  such  judgment  after 
the  lapse  of  five  years  from  the  entry  of  the  judgment. 

In  Morse  «.  Goold  (11  N.  Y.  [1  Kern.\  285)  the  exe- 
cution was. issued  by  a  justice  of  the  peace,  and  this 
case,  therefore,  does  not  apply. 

'But  in  the  case  of  Bank  of  Genesee  v.  Spencer  (18  N. 
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Y.y  150)  the  court  of  appeals  held  that  an  execution  is- 
sued without  leave,  after  five  years  from  the  entry  of  the 
judgment,  and  in  violation  of  section  284  of  the  Code,  is 
not  void,  but  only  voidable  in  the  discretion  of  the 
court  from  which  it  issued  ;  that  under  the  former  prac- 
tice it  was  well  settled  that  the  execution,  if  issued  too 
late,  was  not  void  (Woodcock  v.  Bennet,  1  Cow.,  711) ; 
that  it  was  liable  to  be  set  aside  on  motion,  but  that 
such  motion,  like  all  others,  must  be  made  promptly  ; 
and  that  if  it  appeared  that  the  defendant  had  consented 
to  the  execution  being  issued,  or  that  there  were  any 
circumstances  which  in  fairness  and  equity  precluded 
him  from  availing  himself  of  the  irregularity,  the  motion 
would  not  prevail  (Morris  v.  Jones,  2  Barn.  &  (7.,  232), 
and  that  there  is  no  reason  why  the  same  practice 
should  not  obtain  under  the  Code. 

No  motion  having  been  made  to  set  aside  the  execu- 
tion complained  of  in  this  case,  upon  the  ground  of  ir- 
regularity, it  is  too  late  now  for  the  defendants  to  ques- 
tion its  validity  upon  that  ground,  especially  as  they 
themselves,  upon  the  trial,  put  in  evidence  an  original 
execution  issued  by  Edgerton  and  Britton  upon  the  same 
judgment,  bearing  date  of  February  21,  1855,  and  in- 
dorsed by  the  sheriff  as  follows : 

"  26  Dec.,  '55. 
"No  personal  or  real  property. 

"JoiiN  ORSEB." 

• 

But  as  the  last  mentioned  execution,  with  said  sher- 
iff's  return  indorsed  thereon,  was  not  filed  in  the  office 
of  the  clerk  of  the  city  and  county  of  New  York  until 
September  14,  1868,  as  appears  from  the  indorsement  of 
the  filing  of  the  same,  the  question  arises  whether  the 
execution  bearing  date  of  December  7,  1860,  could  be 
lawfully  issued  before  the  first  execution  had  been  re- 
turned to  said  clerk  and  placed  on  file  in  his  office. 

Previous  to  the  revision  of  1830,  it  was  not  necessary 
that  a  prior  execution  should  be  first  returned,  and 
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that  the  second  or  other  execution  should  be  connected 
with  the  first  by  a  continuance  upon  the  roll  (1  Cow., 
36,  note  a),  and  the  same  rule  prevailed  in  other  States 
(2  Serg.  &  .#.,  142,  156).  According  to  the  English 
practice,  the  execution  must  be  returned  in  order  to 
warrant  the  continuances  (2  Wils.,  82) ;  but  by  the 
practice  of  the  supreme  court  of  New  York  no  return 
was  necessary  (Jackson  v.  Stiles,  9  Johns.,  391). 

Under  the  Code,  an  execution  is  returnable  within 
sixty  days  after  its  receipt-  by  the  officer,  to  the  clerk 
with  whom  the  record  of  judgment  is  filed,  and  leave  to 
issue  another  execution  after  the  lapse  of  five  years,  is 
not  necessary  when  execution  has  been  issued  on  the 
judgment  within  five  years,  and  returned  unsatisfied  in 
whole  or  in  part.  The  omission  of  the  sheriff  in  this 
case  to  file  the  execution,  with  his  return  indorsed  there- 
on, within  the  proper  time,  is,  in  my  judgment,  a  mere 
irregularity,  which  cannot  endanger  the  rights  of  the 
judgment  creditors  (Hall  v.  Ayer,  19  How.  Pr.,  91). 

It  follows,  therefore,  that  inasmuch  as  the  defend- 
ants cannot  question  the  validity  of  the  execution  bear- 
ing date  of  December  7,  1860,  upon  the  ground  that  it 
was  issued  after  the  lapse  of  five  years  from  the  entry  of 
judgment,  they  cannot  impair  its  validity  by  proof  in- 
troduced by  themselves  that  another  execution  had 
been  issued  within  the  five  years,  that  the  sheriff  had 
been  unable  to  collect  the  amount  of  the  same,  and  had 
made  his  certificate  to  this  effect,  but  had  neglected  to 
file  the  said  execution,  with  his  return  indorsed  thereon, 
in  the  proper  office  within  the  proper  time. 

The  five  mortgages  hereinbefore  referred  to,  being  so- 
called  purchase  money  mortgages,  and  as  such,  in  accord- 
ance with  the  provision  of  the  statute  in  such  case  made 
and  provided,  liens  prior  to  the  lien  of  the  judgment  held 
by  Theodore T.  Edgerton  and  Sibra  Britton,  and  the  said 
judgment  creditors  not  having  been  made  parties  to  the 
action,  by  which  the  said  mortgages  were  foreclosed,  the 
foreclosure  as  to  them  was  utterly  void  (Brainard  v. 
Cooper,  10  ^.  r.[6&?Zd.],3c6).  The  said  judgment  creditors 
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therefore  would  have  had  a  right  to  redeem  the  premises 
from  the  purchasers  at  the  sale,  under  the  judgment  of 
foreclosure,  even  though  they  had  not  made  their  lien 
specific  by  an  execution  and  sale  upon  their  judgment 
(Brainardfl.  Cooper,  6  Seld.,  356;  3  Johns.  Ch.,  460; 
2  Story's  Eq.  Jur.,  §  1023 ;  4  Kent  Com.,  162).  And  the 
said  foreclosure  being,  under  the  decision  of  the  court  of 
appeals,  utterly  void  as  to  said  judgment  creditors,  it 
necessarily  follows  that  they  had  a  right  to  issue  execu- 
tion and  sell  the  premises  under  it,  in  the  same  manner 
as  if  no  foreclosure  of  said  mortgages  had  ever  taken 
place  ;  and  it  further  follows,  that  the  purchaser  at 
said  sale,  upon  receiving  his  deed  from  the  sheriff,  ac- 
quired good  title  to  the  extent  of  the  right,  title  and  in- 
terest of  the  judgment  debtor  in  said  premises,  at  the 
time  of  the  docketing  of  the  judgment  against  him,  or 
which  he  at  any  time  thereafter  acquired  therein. 

The  plaintiff  in  this  action,  therefore,  on  receipt  of  the 
sheriff's  deed,  acquired  all  the  right,  title  and  interest 
of  Thomas  Reilly,  as  the  owner  of  the  fee,  subject  to  the 
lien  of  the  five  purchase  money  mortgages  hereinbefore 
referred  to. 

On  the  other  hand,  while  Frederick  Johnson  and 
Charles  G.  Cornell,  as  the  purchasers  under  the  fore- 
closure, obtained,  as  against  the  mortgagor  Thomas 
Reilly  and  all  other  parties  to  the  suit,  the  title  in  fee  to 
the  mortgaged  premises,  subject  to  the  lien  of  the  judg- 
ment held  by  Theodore  T.  Edgerton  and  Sibra  Britton, 
they  and  their  subsequent  grantees,  as  against  said  judg- 
ment creditors  arid  the  plaintiff  deriving  title  through 
them,  Hold  the  said  premises  only  as  security  for  the 
amount  represented  by  the  said  five  mortgages,  &c.,  &c. 
The  defendant,  Catharine  A.  Cornell,  could  acquire  no 
greater  right  than  her  husband  Charles  G.  Cornell  pos- 
sessed in  the  premises,  and  she  must  be  deemed  to  have 
contracted  to  stand  in  his  place  (2  Barb.  Ch.  Pr.,  197). 
The  plaintiff,  therefore,  might  well  insist  upon  his  right 
to  redeem.  He  swears  in  his  deposition  that  he  author- 
ized a  tender  to  be  made  to  the  defendants  for  the  pur- 
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pose  of  paying  off  the  amount  due  to  them,  with  ex- 
penses, interest,  &c.,  &c.,  and  proves,  "by  the  oath  of 
Theodore  T.  Edgerton,  that  a  tender  of  some  five  thou- 
sand six  hundred  dollars  was  made  by  the  latter,  on  be- 
half of  the  plaintiff,  in  the  year  1862,  and  a  quit-claim 
deed  presented  to  both  defendants  for  execution,  but 
that  the  defendants  declined  to  accept  the  money  ten- 
dered, and  to  execute  the  said  deed.  The  testimony  of 
this  witness  as  to  the  tender  made  by  him  to  the  .defen- 
dant Johnson,  on  the  26th  day  of  May,  1862,  is  corrob- 
orated by  another  witness,  Joseph  Stockbridge,  a  mer- 
chant, who  swears  that  he  went  with  Theodore  T.  Ed- 
gerton for  that  purpose  ;  and  the  latter' s  testimony,  as 
to  the  tender  made  by  him  to  Mrs.  Cornell  about  eight 
or  ten  days  later,  is  corroborated  by  his  brother,  Tracy 
Edgerton,  who  swears  he  went  along  on  that  occasion, 
and  put  his  initials  on  the  deed  which  Theodore  T.  Ed- 
gerton requested  Mrs.  Cornell  to  sign. 

Upon  these  points,  the  testimony  of  the  plaintiff's 
witnesses  is  clear.  And  although  their  recollection  of 
some  collateral  facts  is  not  very  distinct,  although  both 
defendants  swear  that  no  such  tender  was  ever  made,  I 
do  not  see  how  I  can  disregard  the  testimony  of  the 
plaintiff's  witnesses.  Their  general  character  has  not 
been  impeached  ;  no  attempt  was  made  even  in  this  di- 
rection. It  is  not  astonishing  to  find  that  after  the  lapse 
of  seven  years,  they  cannot  recollect  everything  pre- 
cisely as  it  transpired  ;  on  the  contrary,  it  would  afford 
ground  for  surprise  if  they  had  testified  precisely  alike 
upon  all  collateral  points.  At  the  same  time  I  am  fully 
satisfied  that  the  defendants  testified  only  to  what  they 
conscientiously  believed  to  be  the  truth  ;  but  I  am  in- 
clined to  think  that  they  have  forgotten  the  occurrences 
testified  to  by  the  plaintiff's  witnesses.  The  premises 
in  question  have  formed  for  years  the  subject  of  so 
many  suits  and  negotiations,  to  which  the  defendants 
were  parties,  that  it  may  very  easily  have  happened 
that  the-  defendants  at  the  time  attached  no  importance 
N.S.— VoL.VII.-14. 
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whatever  to  the  call  of  Mr.  Theodore  T.  Edgerton,  and 
soon  forgot  all  about  it. 

At  any  rate,  as  upon  this  point  the  plaintiff 's  wit- 
nesses cannot  be  mistaken,  and  I  am  convinced  that  all 
witnesses  and  parties  upon  the  trial  of  this  case  have 
testified  as  truthfully  as  their  best  recollection  permitted, 
I  am  bound  to  give  effect  to  the  testimony  of  the  wit- 
nesses of  the  plaintiff,  in  accordance  with  the  general 
rule  applicable  in  such  cases.  But  even  if  no  tender 
had  been  proven,  the  plaintiff's  right  to  redeem  would 
still  remain. 

I  also  cannot  see  how  the  fact  that  the  heirs  of 
Thomas  Reilly,  who  died  September  1,  1863,  did,  on  the 
first  day  of  May,  1868,  deliver  the  possession  of  the 
premises  to  the  plaintiff,  can  deprive  the  plaintiff  of  his 
right  to  redeem,  nor  how  the  plaintiff's  case  could  be 
prejudiced  by  the  omission  of  Theodore  T.  Edgerton. 
as  the  agent  of  the  plaintiff,  to  pay  all  the  rents  collected 
by  him  since  May  1,  1868,  over  to  the  plaintiff.  In 
the  same  manner,  any  promise  which  the  plaintiff  or 
•  Theodore  T.  Edgerton  may  have  made  to  any  member 
of  the  Reilly  family,  to  the  effect  that  said  family,  or  ariy 
member  thereof,  should  ultimately  again  derive  some 
benefit  from  said  premises,  after  the  redemption  thereof 
by  the  plaintiff,  could  not,  even  if  proved,  debar  the 
plaintiff  from  asserting  his  rights.  But  no  such  proof 
was  given. 

The  defendant,  Frederick  Johnson,  admitted  in  his 
testimony,  that  he  had  been  in  possession  of  the  prem- 
ises, and  received  the  rents  and  profits  thereof,  jointly 
with  Charles  G.  Cornell,  from  the  time  of  their  joint 
purchase  to  the  time  the  said  Charles  G.  Cornell  con- 
veyed his  interest  to  James  D.  McMann,  and  from  that 
time  jointly  with  said  McMann,  until  the  latter  conveyed 
to  Mrs.  Cornell,  and  from  that  time,  to  wit,  the  27th  day 
of  November,  1861,  jointly  with  Mrs.  Cornell,  until  the 
first  day  of  May,  1868.  As  James  D.  McMann  and 
Charles  G.  Cornell  have  not  been  made  parties  defen- 
dants in  this  action,  arid  therefore  cannot  be  called  upon 
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to  account,  the  plaintiff  is  entitled  to  judgment  as  fol- 
lows : 

1.  That  the  lien  of  the  defendants  under  and  by  the 
said  five  mortgages  so  foreclosed  as  aforesaid, 'was  dis- 
charged by  the  tender  made  as  aforesaid,  and  that  the 
plaintiff  is  entitled  to  redeem. 

2.  That  the  defendants    account  to  and  with  the 
plaintiff,  under  the  direction  of  this  court,  for  the  mon- 
eys, rents  and  profits  received  by  them  from  the  twenty- 
seventh  day  of  November,  1861,  to  the  first  day  of  May, 
1868  ;  and  that,  from  the  said  moneys,  rents  and  profits, 
sufficient  to  discharge  the  amount  which  but  for  said 
judgment  of  foreclosure  would  be  due  and  owing  upon 
said  five  mortgages  hereinbefore  referred  to,  together  with 
interest  thereon,  be  applied  in  discharge  of  the  same  ; 
that  "the  defendants,  in  addition  thereto,  be  allowed  all 
payments  made  by  them  within  said  period  for  taxes, 
assessments,  insurance  and  reasonable  repairs  and  per- 
manent improvements  upon  said  premises,  and  also  the 
costs  of  said  foreclosure  suit,  and  that  thereupon  the 
said  mortgages  be  declared  satisfied,  and  that  the  defen- 
dants be  compelled  to  execute  a  release  of  their  respec- 
tive interests  in  and  to  said  premises  in  due  and  proper 
form,  and  to  pay  over  to  the  plaintiff  any  balance  of  the 
moneys  remaining  in  their  hands. 

3.  That  if,  upon  such  accounting,  it  should  be  found 
that  there  still  remains  anything  due  and  owing  upon 
said  mortgages  to  the  defendants,  or  for  taxes,  assess- 
ments,  insurance,   and   reasonable  repairs  and  perma- 
nent improvements  upon  said  premises  as  aforesaid,  the 
sum  so  remaining  due  and  owing  be  declared  and  fixed, 
and  that  the  plaintiff  may  pay  the  same,  and  that  there- 
upon the  said  mortgages  be  declared  redeemed  and  sat- 
isfied, and  the  defendants  be  compelled  to  execute  to 
the  plaintiff  a  release  in  due  and  proper  form  for  said 
premises. 

The  defendants,  having  resisted  the  plaintiff's  claim 
not  only  upon  points  of  law,  which  wholly  failed,  but 
also  upon  the  facts,  cannot  have  costs  in  this  action. 
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THE  WORLD  COMPANY  against  BROOKS. 
New  York  Common  Pleas;  Special  Term,  November,  1869. 

DISCHARGE  IN  BANKRUPTCY. — STAY  OF  PROCEEDINGS 
AGAINST  BANKRUPT. 

Under  section  21  of  the  Bankrupt  Law,  a  bankrupt  who  has  omitted  to  ap- 
ply for  a  stay  of  proceedings  in  an  action  against  him,  pending  the  ques- 
tion of  his  discharge,  may  nevertheless  apply  after  judgment  to  have 
supplementary  proceedings  against  him  thereon  stayed,  on  the  ground 
that  he  has  been  discharged,  if  the  plaintiff's  demand  be  one  affected  by 
the  discharge. 

Motion  to  stay  proceedings. 

The  action  in  which  these  proceedings  were  taken 
was  brought  by  The  World  Company,  proprietors  of  a 
newspaper,  against  Edwin  A.  Brooks,  a  dealer  in  boots 
and  shoes,  to  recover  for  advertising  the  business  of  de- 
fendant. 

Pending  the  action,  the  defendant  filed  a  petition  in 
bankruptcy,  but  did  not  apply  for  a  stay  of  proceedings 
in  the  action.  The  plaintiffs'  claim  was  not  proved  in 
bankruptcy,  but  plaintiffs  proceeded  to  judgment.  After 
judgment  had  been  recovered,  the  proceedings  in  bank- 
ruptcy were  consummated  by  the  granting  of  a  dis- 
charge to  the  defendant. 

Plaintiffs  now  sought  to  examine  the  defendant  as  to 
his  property,  on  proceedings  supplementary  to  judgment, 
and  the  defendant  moved  to  stay  the  proceedings.  The 
plaintiff*  allege  in  their  affidavit  in  opposition  to  the 
motion  to  stay  such  examination,  that  after  their  judg- 
ment was  obtained  they  found  defendant  in  charge  of 
his  store  with  his  own  name  still  on  the  sign,  but  with 
the  word  "agent"  added ;  that  he  then  refused  to  disclose 
who  was  his  principal ;  that  subsequently,  after  receiv- 
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ing  his  discharge  in  bankruptcy,  the  word  "agent"  was 
removed,  and  the  business  was  seemingly  conducted  the 
same  as  before  lie  was  sold  out  by  the  sheriff  and  en- 
tered a  court  of  bankruptcy.  On  these  facts  the  plain- 
tiffs claimed  the  defendant  to  have  been  guilty  of  ladies 
in  not  interposing  his  plea  and  applying  for  a  stay 
during  the  pendency  of  the  suit ;  and  insisted  that, 
having  thereby  elected  to  give  plaintiffs  judgment,  he 
cannot  now  interpose  this  decree  to  prevent  an  exam- 
ination under  that  judgment. 

BRADY,  J. — Section  21  of  the  Bankrupt  Law  provides 
that  "  no  creditor,  whose  debt  is  provable  under  this  act, 
shall  be  allowed  to  prosecute  to  final  judgment  any  suit| 
at  law  or  in  equity  therefor  against  the  bankrupt,  until 
the  question  of  the  debtor's  discharge  shall  have  been 
determined."'* 

The  discharge  which  was  granted  the  defendant  af- 
fects the  plaintiffs'  debt. 

It  is  true  that  the  section  referred  to  contemplates  an 
application  by  the  debtor  for  a  stay  under  its  provis- 
ions, unless  the  creditor  proves  his  debt  which  operates 
as  a  stay,  and  that  in  strictness  the  defendant  herein 
should  have  applied  for  such  stay,  but  it  was  a  matter 
of  form  of  which  the  defendant  himself  cannot  be  sup- 
posed to  have  known.  Ignorance  of  the  law  excuses 
not,  it  is  true,  but  it  bears  upon  the  exercise  of  discre- 


*  The  remainder  of  the  provision  is  as  follows  :  "  And  any  such  suit  or 
proceeding  shall,  upon  the  application  of  the  bankrupt,  be  stayed  to  await 
the  determination  of  the  court  in  bankruptcy  on  the  question  of  the  dis- 
charge, provided,  there  be  no  unreasonable  delay  on  the  part  of  the  bank- 
rupt in  endeavoring  to  obtain  the  discharge,  and  provided  also,  that  if  the 
amount  due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court  in 
bankruptcy,  may  proceed  to  judgment  for  the  purpose  of  ascertaining  the 
amount  due,  which  amount  may  be  proved  in  bankruptcy,  but  execution 
shall  be  stayed  as  aforesaid." 

It  was  held  in  Matter  of  Rosenburg  (1  Bened.  D.  Ct.,  349,  note),  that 
this  provision  applies  even  to  fiduciary  and  other  debts  which  would  not 
be  affected  by  the  discharge. 
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tion,  often  with  great  force,  when  the  mercy  of  the  court 
is  invited,  and  it  will  not  in  this  case  operate  to  the  de- 
fendant's prejudice,  but  in  a  limited  sense. 

The  failure  of  the  defendant  to  disclose  his  principal 
may  not  prejudice  the  plaintiffs.  He  has  been  named 
in  the  proceedings  in  bankruptcy,  and  the  plaintiffs 
may  pursue  him  and  recover  their  debt. 

Whether  this  be  so  or  not,  the  defendant  will  be  re- 
lieved, but  only  upon  payment  of  the  costs  in  this  ac- 
tion which  accrued  subsequent  to  the  filing  of  his  peti- 
tion, and  $10  costs  of  this  motion.  I  do  not  think  the 
circumstances  arrayed  against  the  defendant  warrant  a 
refusal  to  relieve  him. 

Ordered  accordingly. 


MclNTYRE  against  HERNANDEZ. 
NewYorJc  Superior  Court;  Special  Term,  April,  1869. 

APPEAL  FROM  NEW  YORK  MARINE  COURT. — INJUNCTION 
AGAINST  SUMMARY  PROCEEDINGS. 

An  appeal  from  the  judgment  of  a  justice  of  the  marine  court,  in  sum- 
mary proceedings  to  dispossess  a  tenant,  cannot  be  taken  to  the  court  of 
common  pleas  of  New  York. 

The  only  mode  of  reviewing  such  proceedings  is  by  cerliorari  out  of  the 
supreme  court 

Where  a  tenant,  whose  defense  in  such  proceedings  was  excluded  by  the 
justice,  appealed  to  the  court  of  common  pleas,  and  perfected  the  ap- 
peal by  giving  security ; — 7/eW,.that  he  was  not  entitled  to  an  injunction 
restraining  the  justice  from  issuing  his  warrant  of  removal. 

Cases  mentioned  where  the  court  will  restrain  such  proceedings  by  in- 
junction. 

The  court  will  never  interfere  where  the  tenant  has  a  legal  defense,  unless 
he  has  been  prevented  from  making  it  by  fraud  or  surprise. 

Motion  to  continue  an  injunction  pendente  lite. 
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The  defendant  Eleonore  Hernandez,  as  the  landlord 
of  the  plaintiff  William  N.  Mclntyre,  instituted  a  pro- 
ceeding before  one  of  the  justices  of  the  marine  court,  to 
dispossess  the  plaintiff  of  certain  premises  in  the  city  of 
New  York,  for  non-payment  of  a  quarter' s  rent,  due 
February  1,  1869. 

The  plaintiff  appeared  before  the  justice,  and,  having 
controverted  the  allegation  of  rent  due,  proved  that  on 
or  about  the  tenth  day  of  February  he  delivered  to  the 
landlord  a  draft,  drawn  by  the  plaintiff  upon  and  ac- 
cepted by  one  Russell,  for  the  sum  of  three  hundred  and 
fifty  dollars,  which  draft  the  landlord,  by  her  agent,  ac- 
cepted in  full  payment  and  discharge  of  the  quarter's 
rent  due  on  the  1st  day  of  February.  It  was  further 
proved  that  the  draft  became  due  on  the  16th  of  Feb- 
ruary, but  was  not  presented  for-  payment. 

The  justice  rendered  judgment  in  favor  of  the  land- 
lord, on  the  ground,  as  alleged,  that  the  draft  not  having 
been  paid,  there  was  a  default  in  the  payment  of  rent. 

From  the  judgment  the  plaintiff  appealed  under  sec- 
tion 5  of  the  act  of  April  3, 1849,  to  the  court  of  common 
pleas  of  the  city  and  county  of  New  York,  -giving  secu- 
rity as  required  by  law,  and  demanded  that  said  justice 
stay  the  issuing  of  the  warrant  in  pursuance  of  such 
judgment,  until  the  hearing  and  decision  of  the  appeal. 

The  justice  having  declined  to  stay  the  issuing  of  the 
warrant,  the  plaintiff,  upon  an  affidavit  of  the  foregoing 
facts,  obtained  from  a  justice  of  this  court  an  injunction 
restraining  all  proceeding  upon  the  judgment  until  the 
further  order  of  the  court. 

H.  S.  Bennett,  for  the  plaintiff. 
P.  McTighe,  for  the  defendant. 

MONELL,  J.~ If  an  appeal  could  be  taken  from  the 
determination  in  the  proceeding  before  the  justice  of  the 
marine  court  to  the  court  of  common  pleas,  I  am  inclined 
to  think  enough  was  done  by  the  plaintiff  to  perfect  the 
appeal,  and  that  such  appeal  would  stay  all  proceed- 
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ings  before  the  justice.  But  it  seems  to  be  quite  settled 
that  no  such  appeal  can  be  taken  (People  v.  Willis,  5 
Abb.  Pr.,  205  ;  Freeman  v.  Ogden,*17  Id.,  326  note). 

The  case  of  Davis  o.  Hudson  (5  Abb.  Pr.,  61)  merely 
decided  that  proceedings  before  a  justice  of  a  city  dis- 
trict court  could  be  removed  by  appeal ;  but  even  that 
case  has  since  been  disapproved  (Romaine  v.  Kinshi- 
mer,  2  Ifflt.,  519). 

The  only  mode  of  reviewing  proceedings  of  this  na- 
ture, instituted  before  any  officer  other  than  justices  of 
the  peace,  is  by  certiorari  out  of  the  supreme  court. 

It  is  not  necessary  to  decide  whether  the  justice  of 
the  marine  court  could  properly  treat  the  appeal  as  a 
nullity,  and  refuse  to  regard  it  as  a  stay  of  proceedings  ; 
for,  even  assuming  that  the  appeal  was  well  taken,  I 
have  not  found  the  other  facts  sufficient  to  sustain  the 
injunction. 

The  cases  in  which  this  court  will  restrain  by  injunc- 
tion proceedings  of  this  nature,  are  those  where  the  ten- 
ant has  been  deprived  of  an  opportunity  to  make  his  de- 
fense, or  where  the  defense  was  of  an  equitable  nature, 
not  cognizable  by  the  officer  (Deguid  v.  Hogan,  1  Bosw., 
645  ;  Seeback  v.  McDonald,  11  Abb.  Pr.,  95 ;  Griffith  v. 
Brown,  28  How.  Pr.,  4 ;  Marks  v.  Wilson,  11  Abb.  Pr.,  87 ; 
Ward  v.  Kelsey,  14  Id.,  106  ;  Roberts  v.  Matthews,'  IS 
Id.,  199). 

In  such  cases,  a  court  of  equity  will  sometimes  re- 
lieve a  tenant,  and  enable  him  to  show  by  action  that  he 
ought  not  to  be  deprived  of  the  possession. 

But  I  have  never  known  a  case  where  a  plaintiff  has  a 
legal  defense  to  the  proceedings,  and  interposes  it  and  is 
defeated,  that  the  court  will  interfere.  Even  when  he 
has  failed  to  interpose  his  defense  an  injunction  is  not 
allowed,  unless  in  a  strong  case  of  fraud  or  surprise. 

For  errors  committed  by  the  officer,  other  remedies 
are  provided.  In  the  case  of  justices  of  the  peace  an  ap- 
peal is  allowed  ;  to  other  officers,  a  certiorari  lies. 

Whether  these  remedies  are  adequate  in  all  cases 
may  be  questioned  ;  but  they  are  such  as  the  legislature 

*  Affirmed  in  40  N.  T.t  105. 
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has  provided,  and   we  can  neither  alter  nor  enlarge 
them. 

The  motion  to  continue  the  temporary  injunction 
must  be  denied,  and  the  temporary  injunction  dissolved, 
with  ten  dollars  costs. 


JERVIS  against  SMITH. 
Buffalo  Superior  Court;  June  Term,  1869. 

CREDITOR   HOLDING  COLLATERALS. — MARSHALLING 

ASSETS. — LIEN  ON  TWO  FUNDS. — DILIGENCE 

OF  CREDITOR. 

The  rule  in  bankruptcy,  that  a  creditor,  having  security  for  his  debt,  is 
to  be  admitted  as  a  creditor  only  for  the  balance  -of  his  debt,  after  de- 
ducting the  value  of  his  security,  is  not  founded  in  the  principles  of 
equity. 

The  obligation  of  the  debtor  being  the  principal,  and  the  pledge,  the  col- 
lateral or  incident,  the  creditor  has  the  right  to  resort  to  the  debtor  in 
the  first  instance,  retaining  the  pledge  for  any  deficiency,  which  he  may 
be  unable  to  collect  of  his  debtor. 

The  rule,  that  one  having  a  lien  upon  two  funds,  must  so  act  as  not  to  dis- 
appoint the  just  expectations  of  another  having  a  lien  on  one  of  them 
only,  is  founded  in  social  duty,  and  is  never  enforced  to  the  prejudice  of 
the  double  fund  creditor. 

Equity  does  not,  upon  the  maxim  that  "  equality  is  equity,"  deprive  cred- 
itors of  the  fruits  of  diligence,  but  it  favors  and  rewards  diligence,  and 
gives  to  creditors  their  full  legal  rights.  And  it  does  not  treat  those 
rights,  as  varied,  by  the  accidents  of  insolvency,  or  of  death. 

Therefore,  in  the  settlement  of  insolvent  estates,  equity  allows  the  creditor  to 
prove  and  take  a  dividend  on  his  whole  debt,  without  regard  to  any 
collateral  security  he  may  hold. 

R,  being  insolvent,  assigned  all  of  his  property  to  the  defendants  "  in 
trust,  to  convert  the  same  into  money,  and  divide  the  same  equally 
among  all  his  creditors,  in  proportion  to  the  amounts  owing  by  him  to 
them  respectively."  The  property  was  only  sufficient  to  pay  about 
thirty-five  cents  on  tho  dollar,  j  he  plaintiffs  were  creditors  of  K.,  and 
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held  stocks  which  he  had  pledged  to  them,  amounting  in  value  to  about 
twenty  per  cent,  of  R's  indebtedness  to  them. — Held,  that  the  plaintiffs 
were  entitled  to  a  dividend  upon  the  whole  amount  of  their  debt, 
without  regard  to  the  stocks  pledged. 

This  action  was  by  Benjamin  P.  Jervis  and  Richard 
J.  Sherman  against  James  M.  Smith  and  Charles  J. 
Townsend,  assignees  of  Edward  S.  Rich  in  trust  for  the 
benefit  of  his  creditors. 

On  April  12,  1863,  Edward  S.  Rich,  who  carried  on 
the  business  of  an  individual  banker  at  the  city  of 
Buffalo,  having  become  insolvent,  made  a  general  as- 
signment of  all  of  his  property  to  James  M.  Smith  and 
Charles  J.  Townsend  "  in  trust  to  convert  the  same  into 
money  and  divide  the  same  equally  among  all  the  cred- 
itors of  the  said  Rich  in  proportion  to  the  amounts  due 
and  owing  by  him  to  them  respectively." 

Prior  to  the  making  of  this  assignment,  Jervis  and 
Sherman  had  become  the  sureties  of  Rich  to  the  people 
of  the  State  of  New  York,  and  also  to  the  Erie  County 
Savings  Bank,  for  the  payment  of  all  money  deposited 
by  them  respectively  with  said  Rich  ;  and  the  said  Rich 
had  pledged  certain  bonds  and  stocks  with  Jervis  and 
Sherman  to  secure  them  as  such  sureties. 

On  June  15,  1866,  Jervis  and  Sherman  paid  to  the 
people  of  the  State  of  New  York  as  the  sureties  of  Rich 
eleven  thousand  two  hundred  and  fifty-nine  dollars  and 
sixteen  cents,  being  the  amount  due  from  Rich  at  the 
time  of  said  assignment  for  deposits  made  by  the  people 
of  the  State  of  New  York. 

Jervis  and  Sherman,  as  the  sureties  of  Rich,  also  paid 
to  the  Erie  County  Savings  Bank  the  following  sums  of 
money  in  satisfaction  of  the  indebtedness  of  Rich  to  the 
Bank  at  the  time  of  said  assignment  on  account  of  de- 
posits made  by  it  with  him. 

1866.  May  8,     ...     $2,000  00 

"      November  8,     .      7,250  00 

1807,  May  8,     ...      2,088  47 
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The  said  securities  pledged  by  Rich  to  Jervis  and 
Sherman  were  sold  on  October  31,  1868,  and  produced 
four  thousand  five  hundred  and  seventy-one  dollars  and 
thirty  cents.  It  appeared  also  that  from  the  estate  as- 
signed by  Rich  to  Smith  and  Townsend  in  trust  as  afore- 
said the  trustees  would  probably  realize  sufficient  to 
pay  to  the  creditors  of  Rich  about  thirty-five  per  cent. 
upon  their  demands. 

On  October  1,  1866,  the  said  trustees  declared  a  divi- 
dend of  fifteen  per  cent.,  and  on  May  1,  1867,  another 
dividend  of  ten  per  cent,  upon  the  debts  owing  by  Rich 
and  provided  for  by  the  assignment. 

The  said  trustees  have  not  paid  the  dividends  upon 
the  aforesaid  indebtedness  of  Rich  to  the  people  of  the 
State  of  New  York  and  to  the  Erie  County  Savings 
Bank.  They  claimed  on  behalf  of  the  other  creditors 
of  Rich,  that  Jervis  and  Sherman  were  entitled  to  have 
said  dividends  computed  on  the  deficiency  only  which 
would  remain  after  an  application  of  the  collateral  se- 
curities upon  the  debt ;  while  Jervis  and  Sherman 
claimed  that  the  dividends  were  to  be  computed  on  the 
whole  debt  with  the  right  to  use  the  collaterals  towards 
the  satisfaction  of  the  balance  that  might  remain. 

This  was  the  only  question  between  the  parties. 

A?.  S.  Rogers,  for  the  plaintiffs. 
Jo7m  Ganson,  for  the  defendants. 

HASTEN,  J. — In  my  examination  of  this  case  I  have  con- 
sidered the  rule  (now  statutory)  which  prevails  in  bank- 
ruptcy in  England,  and  in  this  country,  that  a  creditor, 
having  security  for  his  debt,  is  to  be  admitted  as  a  creditor 
only  for  the  balance  of  his  debt,  after  deducting  the 
value  of  his  security.  I  have  endeavored  to  ascertain, 
the  principles  upon  which  a,  court  of  equity  distributes 
the  funds  under  its  control,  of  an  insolvent  debtor 
among  his  creditors,  and  administers  the  estate  of  a  de- 
ceased insolvent  debtor.  And  I  have  come  to  the  con- 
clusion that  the  rules  of  equity  and  the  terms  of  the 
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assignment  work  out  the  same  solution  of  the  question 
before  me. 

The  rule  in  bankruptcy,  above  stated,  liad  its  origin 
in  chancery,  and  probably  in  the  doctrine  of  election. 
The  lord  chancellor,  in  the  exercise  of  his  summary 
powers  over  suitors  and  the  commissioners  of  bankrupt- 
cy, long  before  any  statutory  provision,  was  accustomed 
to  compel  creditors  to  elect  between  the  commission  and 
the  other  remedies  they  might  have  for  the  recovery  of 
their  debts,  and  to  stand  to  the  election.  And  he  re- 
strained the  commissioners  from  admitting  a  lien  cred- 
itor, or  one  having  security  upon  the  bankrupt's  effects, 
as  a  creditor,  or  permitting  him  to  prove  his  debt,  until 
he  had  exhausted  his  lien  or  security. 

Subsequently  the  practice  of  valuing  securities  was 
adopted  to  avoid  delays. 

The  grounds  upon  which  a  lien  creditor  was  com- 
pelled in  bankruptcy,  to  give  up  his  security  or  to  ex- 
haust it  in  the  first  place  and  admitted  as  a  creditor  for 
the  deficiency  only,  are  thus  stated  by  Lord  ELDON  in 
Exp.  Smith  (2  Rose,  63):  "The  reason  is  obvious: 
till  his  debt  has  been  reduced  by  the  proceeds  of  the 
sale,  it  is  impossible  correctly  to  say  what  the  actual 
amount  of  it  is ;  and  with  this  further  consideration  that 
in  the  event  of  any  doubt  attaching  upon  his  right  to 
retain  the  security,  he  is  enabled  in  a  contest  with  the 
rest  of  the  creditors  to  sustain  his  disputed  title  in  a  sit- 
uation of  predominant  advantage." 

From  the  reason  first  assigned,  it  would  seem  that  the 
rule  was  one  of  practice,  adopted  for  convenience  rather 
than  on  any  principle  of  equity.  The  reason  secondly 
stated  by  Lord  ELDON  is  difficult  to  be  fully  appreciated. 

In  Greenwood  v.  Taylor  (1  lluss.  &M.,  185)  Sir  JOHN 
LEACIF,  master  of  the  rolls,  expressed  the  opinion  that 
the  rule  in  bankruptcy  had  its  origin  in  that  principle 
of  equity,  which  requires  a  creditor  having  a  lien  on  two 
funds,  upion  one  of  which  only  another  creditor  has  a 
lien,  to  first  exhaust  that  fund  upon  which  the  single 
fund  creditor  has  no  lien.  He  applied  the  rule  in  the 
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administration  of  the  assets  of  a  deceased  insolvent 
debtor,  and  compelled  a  creditor  having  security  by 
mortgage  to  deduct  its  value,  and  allowed  him  a  divi- 
dend only  on  the  balance  of  his  debt.  The  decision 
clearly  cannot  be  supported  upon  the  ground  on  which 
it  was  put.  For  it  compelled  the  creditor  having  the 
double  fund  to  make  an  election  prejudicial  to  his  in- 
terests. 

The  plain  and  well-settled  rule  which  compels  one 
having  a  lien  upon  two  funds,  so  to  act  as  not  to  un- 
reasonably disappoint  the  just  expectations  of  another, 
having  a  lien  on  only  one  of  them,  is  a  rule  of  equity 
and  benevolence.  It  inculcates  and  enforces  the  social 
duty  of  a  creditor  having  an  election,  to  regard,  in 
making  his  election,  the  rights  of  others,  so  far  forth  as 
it  can  be  done  without  prejudice  to  himself. 

The  rule  is  enforced  either  by  subrogation,  or  by 
marshalling  the  securities  ;  and  securities  are  never  mar- 
shalled, when  it  will  trench  upon  the  rights,  or  operate 
to  the  prejudice  of  the  -double  fund  creditor  (Cheese- 
brough  #.rMillard,[l«707ms.  Ch.,  409  ;Brinckerhoff  v.  Mar- 
vin, 6  Id.,  320  ;  Evertson  v.  Booth,  19  Johns.,  486  ;  Van 
Mater  v.  Ely,  1  Beas.,  271  ;  Bell  v.  Fleming,  Id.,  13; 
Allston  v.  Munford,  I  Brock.  Marsh.,  265 ;  Aldrich  v. 
Cooper,  2  Leading  Cases  in  Equity,  56,  and  notes). 

In  Maeon  v.  Bogg  (2  Mylne  &  C.,  443)  the  lord  chan- 
cellor virtually  overruled  Greenwood  v.  Taylor.  He  re- 
marked ;  "  with  respect  to  the  principle  of  that  case,  it  is 
to  be  observed  that  a  mortgagee  has  a  double  security  ; 
he  has  a  right  to  proceed  against  both,  and  to  make  the 
most  he  can  of  both  ;  why  he  should  be  deprived  of  this 
right  because  the  debtor  dies  insolvent,  is  not  very  easy 
to  see."  Upon  inquiry,  it  was  found  that  the  rule  laid 
down  in  Greenwood  v.  Taylor  was  in  opposition  to  the 
practice  in  all  of  the  master's  offices. 

In  Bell  v.  Fleming  (supra)  the  chancellor  of  New 
Jersey  considered  this  question,  although  it  was  not  di- 
rectly before  him.  He  showed  that  the  decision  in 
Greenwood  X.  Taylor  could  not  be  maintained  upon  the 
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ground  upon  which  it  was  put  by  Sir  JOHN  LEACII,  but 
expressed  the  opinion  that  it  could  be  on  the  maxim 
that  equality  is  equity. 

But  equity  favors  and  rewards  diligence,  and  gives 
to  creditors  their  full  legal  rights.  No  rale  can  be  sound 
which  treats  those  rights  as  varied  by  the  accident  of 
insolvency  or  of  death. 

The  question  before  me  has  been  judicially  consid- 
ered in  several  of  the  States. 

In  Amory  v.  Francis  (16  Mass.,  303),  the  question 
came  up  in  the  administration  of  the  estate  of  a  de- 
ceased insolvent  debtor.  The  court  pronounced  the  rule 
in  bankruptcy  "  just  and  equitable." 

They  say  that  by  allowing  the  security  creditor  to 
receive  a  dividend  upon  his  whole  debt,  "the  creditor 
holding  the  security  would,  in  fact,  have  a  greater  se- 
curity than  that  pledged  was  intended  to  give  him.  For 
originally  it  would  have  been  security  only  for  a  pro- 
portion of  the  debt  equal  to  its  value  ;  whereas  by  prov- 
ing the  whole  debt  and  holding  the  pledge  for  the  bal- 
ance, it  becomes  security  for  as  much  more  than  its 
value,  as  is  the  dividend  which  may  be  received  upon 
the  whole  debt." 

This  reasoning  seems  to  me  to  be  based  upon  false 
premises,  and  to  be  illogical. 

Ordinarily,  the  creditor  holds  the  obligation  of  his 
debtor  to  pay  him  at  a  certain  day,  and  receives  the 
pledge  from  his  debtor  as  security  for  the  debtor's  per- 
formance. The  pledge  may  be  insufficient,  but  it  is  as 
security  for  the  full  performance. 

The  debt  or  obligation*  of  the  debtor  is  the  principal 
tiling,  the  pledge  the  collateral  or  incident.  If  the 
debtor  makes  default,  the  creditor  has  the  right  of  elec- 
tion as  to  his  remedies.  He  may  institute  a  personal 
action  against  his  debtor  upon  his  obligation,  and  by 
means  of  judgment  and  execution  thereon  collect  his 
debt  out  of  the  estate  of  his  debtor,  or  he  may  proceed 
to  make  his  collateral  securities  available  to  the  pay- 
ment of  his  debt.  The  obligation  of  the  debtor  being 
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the  principal,  the  natural  and  usual  course  is  to  proceed 
against  the  debtor  in  the  first  instance  by  a  personal 
action.  The  contract  of  pledge  is  made  in  view  of  this 
right  of  election  as  to  remedies  on  the  part  of  the  cred- 
itor, which,  is  certainly  an  important  right  when  the  se-. 
curity  is  insufficient.  If  the  collateral  securities  have 
not,  by  some  conventional  act  or  intervening  equity, 
become  the  primary  fund  for  the  payment  of  the  debt, 
there  is  nothing  in  reason  or  natural  justice  which  re- 
quires the  creditor  to  proceed  against  the  securities  in 
the  first  place. 

The  supreme  court  of  Massachusetts  reaffirmed  the 
doctrine  of  Amory  v.  Francis  in  Farnum  v.  Boutelle,  13 
Meic.,  159. 

In  Rourtz  v.  Hart  (13  Iowa,  515),  the  question  arose 
under  a  general  assignment  for  the  benefit  of  creditors, 
and  it  was  held  upon  the  doctrine  of  double  fund,  that 
a  creditor  having  security  must  exhaust  it  and  be  ad- 
mitted to  a  dividend  upon  the  deficiency  only.  It  seems 
from  the  report  that  the  question  was  not  very  much 
considered. 

The  question  arose  in  Putnam  v.  Russell,  17  VI., 
54,  and  in  "West  v.  Bank  of  Rutland,  19  Id.,  403,  in  in- 
solvency ;  in  Walker  v.  Barker,  26  Id.,  710;  Moses  v. 
Ranlet,  2  N.  H.,  488,  and  Findlay  v.  Hosmer,  2  Conn., 
350,  in  administration,  and  in  Schunks'  Appeal,  2  Barr, 
304,  and  Logan  v.  Anderson,  18  B.  Monr.,  114,  under 
assignment  for  benefit  of  creditors  ;  and  it  was  held  in 
all  of  these  cases  that  a  creditor  having  security  is  en- 
titled to  a  dividend  on  his  whole  debt  pro  rata  with  the 
general  creditors,  and  may  retain  his  security  for  the 
deficiency. 

I  do  not  find  that  the  question  has  been  passed  upon 
by  the  courts  of  this  State. 

In  Halsey  v.  Reed,  9  Paige,  446,  and  Besley  v.  Lau- 
rence, 11  Id.,  581,  the  fund  to  which  resort  was  com- 
pelled was  the  primary  fund. 

In  Story  Equity  Jur.,  9  ed.,  §  56  i,  5,  it  is  said, 
"We  believe  the  general  practice  in  the  settlement  of 
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insolvent  estates  is  to  allow  the  creditor  to  prove  his 
whole  debt  without  any  regard  to  any  collateral  se- 
curity he  may  hold.  If  the  dividend  so  reduces  the 
debt  that  the  collateral  security  will  more  than  pay  it, 
the  personal  representative  is  bound  to  redeem  for  the 
benefit  of  the  general  creditors." 

I  have  arrived  at  the  conclusion  that  this  is  the  sound 
rule  of  law  and  equity. 

In  the  case  before  me  I  think  that  the  true  construc- 
tion of  the  assignment  leads  to  the  same  conclusion. 
Rich  had  the  right  to  make  preferences,  and  to  provide 
that  creditors  holding  collateral  securities  should  be  ad- 
mitted to  a  dividend  on  their  whole  debt  or  only  upon 
the  deficiency  left  after  having  exhausted  the  securities 
which  they  held. 

At  the  time  of  the  assignment  the  debt  now  due  to 
Jervis  and  Sherman  was  due  from  Rich  to  the  State  of 
New  York  and  the  Erie  County  Savings  Bank,  to  whose 
rights  Jervis  and  Sherman  have  since  succeeded. 

The  assignment  directs  that  the  assigned  property  be 
converted  into  money,  and  that  the  money  "  be  divided 
equally  among  all  the  creditors  of  said  Rich  in  propor- 
tion to  the  amounts  due '  and  owing  by  him  to  them  re- 
spectively." 

Now  what  was  "  the  amount  due  and  owing"  by  Rich 
to  the  State  of  New  York  and  to  the  Erie  County  Sav- 
ings Bank  respectively  at  the  time  of  the  assignment  ? 
or  in  other  words  for  what  amount  could  they  have  re- 
spectively recovered  judgment  against  Rich  ?  Why 
plainly  for  the  whole  amount  he  owed  them,  without  de- 
duction on  account  of  the  securities  in  the  hands  of 
Jervis  and  Sherman.  The  securities  had  not  then  been 
applied  either  by  agreement  or  the  act  of  either  party 
in  part  payment  of  the  debt,  and  the  interest  or  right  of 
redemption  of  Rich  in  the  securities  passed  to  the  as- 
signees. The  portion  or  interest  in  the  assigned  proper- 
ty which  passed  to  the  assignees  in  trust  for  the  State  of 
New  York  and  Erie  County  Savings  Bank  was  fixed  by 
the  assignment  upon  its  delivery. 
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I  decide  that  Jervis  and  Sherman  are  entitled  to  div- 
idends upon  their  whole  debt,  without  deducting  the 
securities  held  by  them,  or  the  proceeds  thereof. 


BLANK  against  WESTCOTT. 

Supreme  Court,  First  District;  General  Term,  November, 

1869. 

COSTS,    WHEN   ALLOWED    OF   COURSE. — CONSTRUCTION 
OF  STATUTE. 

The  right  of  a  plaintiff  to  costs  of  course,  upon  succeeding  in  an  action  in  the 
supreme  court  for  recovery  of  money,  is  limited  to  cases  where  he  recov- 
ers fifty  dollars  or  more,  notwithstanding  the  amount  claimed  in  the  com- 
plaint may  have  been  too  great  to  allow  court  of  justice  of  the  peace  to 
take  jurisdiction  of  the  action. 

The  third  subdivision  of  section  304  of  the  Code  of  Procedure,  as  amended  in 
1862, — which  allows  costs  of  course  to  plaintiff  "  upon  a  recovery  in  the 
actions  of  which  a  court  of  justice  of  the  peace  has  no  jurisdiction," 
is  to  be  construed  as  referring  only  to  the  cases  which  are  specifically 
designated  by  section  54  of  the  Code,  as  those  of  which  no  justice  of 
the  peace  shall  have  cognizance. 

Appeal  from  an  order  denying  a  motion  to  vacate 
judgment. 

This  action  was  brought  by  Bart  M.  Blank,  against 
Charles  S.  Westcott,  upon  a  money  demand  on  contract, 
and  the  amount  of  the  plaintiff's  claim  was  two  hundred 
and  forty-five  dollars.  On  the  trial  the  jury  rendered  a 
verdict  for  the  plaintiff  for  forty-nine  dollars  ;  where- 
upon the  clerk  entered  a  judgment  for  defendant 
for  his  costs,  and  denied  the  application  of  the  plain- 
tiff to  enter  judgment  for  the  amount  of  the  verdict  with 
costs,  on  the  ground  that  the  recovery  was  less  than  fifty 
dollars.  15 
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Tlie  plaintiff  then  moved  at  chambers  for  an  order 
Vacating  the  judgment,  and  directing  that  the  clerk 
enter  judgment  for  the  amount  of  plaintiffs  verdict  and 
costs.  The  motion  was  denied,  and  plaintiff  appealed. 

Edward  J.  Maxwell,  for  the  plaintiff,  appellant, — I. 
It  is  provided  by  section  304  of  the  Code  of  Procedure, 
that  u  costs  shall  be  allowed  of  course  to  the  plaintiff 

upon  a  recovery,  in  the  following  cases 

3.  In  the  actions  of  which  a  court  of  justice  of  the  peace 
has  no  jurisdiction."     This  case  comes  within  the  sub- 
division and   section  referred  to.     A   court  of  justice 
of   the  peace    could    have    no   jurisdictiction    of   this 
case  :  1.   Because  the  amount  of  the  plaintiff's  claim 
was  more   than    two  hundred  dollars.      Section  53  ot 
the  Code   provides  as  follows:    "justices  of  the  peace 
shall  have  civil  jurisdiction  in  the  following  actions, 
and    no    others :    1.    In    actions  arising   on    contracts 
for  the  recovery  of   money  only,    if  the  sum  claimed 
does    not    exceed    two    hundred    dollars."      Prior    to 
18G2,   when    section    304    was    amended,    that    section 
read  as  follows,  in  the  third  subdivision  :  "In  the  act- 
ions of  which,  according  to  section  54,  a  court  of  justice 
of  the  peace  has  no  jurisdiction."     By  the  amendment 
of  this  section  in  1862,  the  words  in  italics  were  omitted. 
All   the   cases,   and    they    are   numerous,    which  hold 
that  costs   cannot  go  to  the  plaintiff  in  such  actions 
without  he  recover  fifty  dollars,  were  decided  before  this 
amendment,  and  there  can  be  no  question  as  to  their 
correctness,  as  section  304  then  stood.    Since  the  amend- 
ment there  has  been  no  disposition  of  the  question,  at 
least  none  can  be  found.     The  only  approach  to  a  de- 
termination of  the  question  was  made  in  the  case  of 
Laughran  D.  Dillon,  6  Duer,  697;  affirming  15  How.  Pr., 
285,  which  was  before  the  amendment.     2.  A  court  of 
justice  of  the  peace  could  not  have  had  jurisdiction  of 
this  case,  because  the  mutual  accounts  of  the  parties 
exceeded  four  hundred    dollars    (§  54,   subd.  4  ;    Stil- 
well  v.  Staples,  5  Duer,  691  ;  Glacken  v.  Seller, 
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147  ;  Grim  v.  Cronkite,  15  How.  Pr.,  250 ;  18  Id.,  Ill  ; 
5  Abb.  Pr.,  64  ;  8  Id.,  35  ;  3  Denio,  267). 

II.  If  it  should  be  claimed  that  we  are  to  be'  gov- 
erned in  actions  of  this  nature  by  subdivision  4  of  sec- 
tion 304,  it  will  be  a  sufficient  answer  to  that,  to  say 
that  if  this  were  the  case,  it  would  follow  that  in  no  action 
for  a  money  demand  on  contract  could  the  plaintiff  re- 
cover costs,   unless  he  recover  fifty  dollars.      Such   a 
theory  would  be  in  direct  conflict  with  all  the  cases  famil- 
iar to  the  court,  some  of  which  are  above  cited,  where 
the  plaintiff  did  recover  costs,  when  the  recovery  was 
less  than  fifty  dollars,  in  an  action  for  recovery  of  money 
only.     The  subdivision,  which  it  is  claimed  on  the  other 
side,  should  govern  us  here,  provides  that  costs  should 
go  to  the  plaintiff  upon  a  recovery  of  money  only  to 
the  amount  of  fifty  dollars.     It  is  maintained  that  we 
are  not  to  be  governed  by  this  section,  for  the  courts 
have  so  decided,  in  saying  that  in  certain  cases,  if  the 
plaintiff  does  not  recover  fifty  dollars  he  shall  recover 
costs. 

III.  But  it  is  said  that,  admitting  that  we  are  to  be 
governed  by  subdivision  3  of  section  304,   still  the  act 
in  relation  to  district  courts  in  the  city  of  New  York 
(Laws  of  1857,  cli.  344)  must  be  read  with  section  53  of 
the  Code ;  and  as  that  act  gives  jurisdiction  to  such 
courts  when  the  amount  of  the  recovery  is  not  more 
than  two  hundred  and  fifty  dollars,  it  follows  that  it 
would  have  had  jurisdiction  of  this  case.     It  is  unneces- 
sary to  discuss  this  question  here.     It  was  fully  dis- 
cussed in  the  case  of  Boston  Mills  v.  Eull,  6  Abb.  Pr.  N. 
S.,  319,  and  while  this  court  may  not  consider  itself  bound 
by  the  case  as  an  authority,  nevertheless  the  reasoning 
in  that  case  cannot  but  commend  itself  to  this  court  as 
sound.     The  question  has  again,  however,  been  decided 
in  the  cases  of  Mills  v.  Winslow,   2  E.  D.  SmitJi,  18  ; 
1  Id.,  141 ;  and  Davis  v.  Hudson,  5  Abb.  Pr.,  64. 

Benedict  &  Boardman  for  the  defendant,  respondent. 
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CARDOZO,  J. — It  is  a  sound  rule  in  expounding  a 
statute  to  give  it  such  a  construction,  if  possible,  as  will 
secure  meaning  and  effect  to  every  part  of  it.  Applying 
that  doctrine  to  expound  section  304  of  the  Code,  there 
can  be  no  difficulty  in  saying  that  the  order  below  was 
right. 

Section  304  of  the  Code  was  amended  in  1862,  and 
among  other  things  the  words,  "according  to  section  54," 
were  omitted  from  subdivision  3,  and  it  is  argued  that 
omission  gives  the  plaintiff  the  right  to  recover  costs  in 
every  action  on  a  money  demand,  if  the  amount 
claimed, — no  matter  what  the  recovery  may  be, — exceeds 
two  hundred  dollars.  I  think  this  is  a  mistake,  and  that, 
in  fact,  no  change  was  made  by  the  omission  of  the 
words  above  mentioned.  The  statute,  fairly  construed, 
means  the  same  with  or  without  those  words,  and  they 
may  well  have  been  dropped  as  superfluous. 

The  Code  has  but  one  section,  viz :  54,  which  specifies 
the  cases  of  which  courts  of  justices  of  the  peace  shall 
have  no  jurisdiction,  and  when  the  statute  says  that 
costs  shall  be  allowed  to  the  plaintiff  in  the  actions  of 
which  a  court  of  justice  of  the  peace  has  no  jurisdiction, 
I  think  it  only  reasonable  to  say  that  it  meant  to  refer 
to  those  cases  which  were  specifically  designated. 

Any  other  construction  would  give  a  plaintiff  costs 
in  an  action  for  money  though  he  recovered  but  one 
dollar,  if  he  only  claimed  more  than  two  hundred  dol- 
lars in  his  complaint,  and  such  a  construction  would 
entirely  destroy  and  render  useless  and  nugatory  the 
provision  in  subdivision  4,  which  make  the  right  of  the 
plaintiff  to  costs  in  an  action  for  the  recovery  of  money 
depend  upon  his  recovering  fifty  dollars. 

By  construing  subdivision  3  as  referring  to  section 
54,  the  whole  statute  has  a  sensible  meaning  and  effect. 

The  order  should  be  affirmed  with  costs. 

CLERKE  and  SUTHERLAND,  JJ.,  concurred. 
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MACKLIN  against  NEW  JERSEY  STEAMBOAT 
COMPANY. 

New  YorJc  Common  Pleas ;  General  Term,   December, 

1869. 

CARRIER'S  LIABILITY    FOR  BAGGAGE. — PROPER  TERMS 
OF  CHARGE  TO  JURY. — NOTICE  OF  REGULATION. 

To  exonerate  a  carrier  from  liability  for  the  loss  of  a  passenger's  baggage, 
through  alleged  neglect  or  refusal  of  the  passenger  to  comply  Avith  a 
reasonable  regulation  of  the  carrier,  it  should  be  shown  that  notice  was 
given  to  the  passenger  of  the  regulation,  or  that  he  knew  it,  or  that  it 
had  become,  by  general  usage,  so  notorious  and  universal,  that  he  ought 
to  have  known  it. 

The  proper  terms  of  a  charge  to  the  jury,  in  reference  to  this  subject,  and 
in  reference  to  what  articles  the  passenger  may  recover  for,  what  is  a 
delivery  to  the  carrier,  and  what  is  care  or  negligence  in  respect  there- 
to,— considered  and  determined. 

A  passenger  upon  a  steamboat  is  not  to  be  regfirded  as  charged  with  a 
knowledge  of  the  contents  of  a  notice  posted  in  the  boat,  which  he  had 
the  opportunity  to  read,  but  neglected  or  omitted  to  read. 

It  seems,  that  regulations  forbidding  a  passenger  who  pays  an  extra  price 
for  a  state-room  or  private  chamber,  from  taking  his  baggage  with  him 
into  it,  except  at  his  own  risk,  is  not  a  reasonable  regulation,  so  far  as 
it  would  apply  to  light  baggage  or  hand  satchels,  containing  articles  re- 
quired for  present  use  in  travel,  and  cannot  exonerate  the  carrier  from 
liability  for  the  loss  of  such  baggage  when  taken,  by  the  passenger  to 
his  room,  in  disregard  of  the  regulation. 

Appeal  from  a  judgment,  and  from  an  order  denying 
a  new  trial. 

This  action  was  "brought  by  John  J.  Macklin,  the 
assignee  of  a  claim  made  against  the  defendant  by  a 
passenger  upon  one  of  its  boats,  for  a'  valise  lost  or 
stolen  from  the  passenger's  stateroom.  The  facts  testi- 
fied to  upon  the  trial  sufficiently  appear  from  the  opin- 
ion of  the  court. 

The  cause  was  tried  in  June,  1868,  beford  Judge 
BRADY.  At  the  conclusion  of  the  testimony  the  counsel 
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for  the  defendant  presented  to  the  judge  the  following 
requests  to  charge  : 

"First. — In  order  to  make  the  defendant  liable,  the 
property  alleged  to  have  been  lost  must  have  been  com- 
mitted to  its  care  and  safe  keeping." 

The  Court. — "  We  have  held  in  this  court,  that  a 
man's  taking  the  key  of  a  state-room  is  not  in  itself  suf- 
ficient to  indicate  negligence  or  to  absolve  the  proprie- 
tors of  a  steamboat  or  hotel,  and  relieve  them  from  a 
burden. 

"That  circumstance  itself  does  not  constitute  any 
such  intention  ;  but  if  the  intention  be  to  hold  the  prop- 
erty in  his  own  possession,  and  without  reference  to  the 
defendant,  it.  must  be  gathered  from  that  and  the  other 
circumstances  in  the  case  indicating  that  it  was  the  in- 
tention of  the  party  who  sustained  the  loss  to  retain  the 
possession  of  the  things  himself,  and  under  his  own 
control." 

This  request  was  accordingly  refused,  except  as  modi- 
fied in  the  charge  ;  and  the  defendant  excepted. 

"Fourth. — The  common  carrier  may  require  that  por- 
tion of  the  baggage,  not  necessary  for  daily  use  by  the 
passenger,  to  be  deposited  in  any  suitable  place  which 
lie  or  his  agents  may  designate,  as,  for  instance,  a  bag- 
gage-room." 

"  Fifth. — The  defendant,  as  a  common  carrier,  is  not 
liable  for  articles  of  wearing  apparel  in  present  use,  and 
in  care  and  keeping  of  the  plaintiff." 

';  Sixth. — If  common  care  and  attention  on  the  part 
of  plaintiff  would  have  prevented  the  loss,  he  cannot 
recover." 

The  three  preceding  requests  were  refused  ;  and  the 
defendant  excepted. 

"Eighth.— It  would  be  negligence  if  he  failed  to 
make  use  of  the  facilities  placed  at  his  disposal  by  the 
defendant  for  the  protection  of  his  property." 

The  Court. — "  I  do  not  know  what  are  the  facilities 
for  the  protection  of  his  property." 
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This  request  was  accordingly  refused,  except  as 
herein  modified,  and  the  defendant  excepted. 

"  Ninth.— The  defendant  did  all  in  its  power  to  pro- 
tect the  property  of  the  plaintiff." 

"  Tenth. — To  charge  a  common  carrier,  there  must 
either  be  a  special  acceptance  of  the  property,  or  a  de- 
livery according  to  the  established  usage  in  the  carrier' s 
business." 

"Eleventh.—  That  the  custom  on  board  the  boats,  if 
known  to  the  plaintiff,  was  notice  to  him  of  his  risk  in 
taking  the  trunk  into  the  state-room." 

The  three  preceeding  requests  were  also  refused  ; 
and  the  defendant  excepted. 

The  points  of  the  charge  to  which  the  defendant  ex- 
cepted were  as  follows : 

"1.  That  in  reference  to  the  contract  itself  between 
the  common  carrier  and  the  passenger,  there  is  no  obli- 
gation whatever  on  the  passenger  to  read  any  notice 
that  may  be  posted  on  a  mast,  or  in  a  room  in  any  con- 
spicuous place  whatever. 

"2.  If  notice  was  brought  home  to  him,  though,  in 
my  judgment,  it  does  not  affect  the  contract  of  carriage, 
yet  it  bears  with  some  degree  of  importance  on  the 
question  of  negligence,  and  in  that  respect  only  has  it, 
in  my  judgment,  any  importance  in  this  case." 

To  both  of  these,  as  well  as  to  the  charge  generally, 
the  defendant  took  exception,  and  moved  for  a  new 
trial,  which  was  denied  ;  and  he  now  appealed  from  the 
order  and  also  from  the  judgment 'entered  on  the  ver- 
dict. 

William  P.  Prentiss,  for  the  defendant  and  appel- 
lant.— I.  The  defendant  is  protected  by  the  notice  given 
(Mudgett  v.  Bay  State  Steamboat  Co.,  1  Daly,  151). 

II.  The  right  of  the  carrier  to  make  such  stipula- 
tions and  regulations  is  settled  (Mercantile  Mutual  Ins. 
Co.  v.  Calebs,  20  N.  Y.  173  ;  Wells  v.  N.  Y.  Central  R. 
R.  Co.,  24  Id.,  181  ;  Van  Horn  v.  Kermit,  4  E.  D.  Smith, 
453  ;  Ball  v.  New  Jersey  Steamboat  Co.,  I  Daly,  491  : 
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Wilson  v.  Halpin,  1  Id.,  496  ;  Tower  v.  Utica  and  Sche- 
nectady  R.  R.  Co.,  7  Hill,  47  ;  Hawkins  v~  Hoffman,  6 
Id.,  589  ;  Mudgett  v.  Bay  State  Steamboat  Co.,  1  Daly, 
151  ;  Charge  of  the  judge  ;  2  Redf.  on  Railw.,  3  ed., 
p.  80). 

III.  The  charge  of  the  judge  misled  or  tended  to 
mislead   the  jury  (Brown  v.  Bowen,   30  N.    Y.,   519  ; 
Benham  v.  Cary,  11  Wend.,  83 ;  Archer  #.  Hubbell,  4 
Wend.,  514;  Keyes  a.  Devlin,    3  E.  D.   Smith,   518; 
Storey  v.   Brennan,   15  AT.    Y.,  524 ;  Gale  v.  Wells,  12 
Barb.,   84  ;   Castanos  v.  Ritter,   3  Duer,  370  ;  Fay  v. 
Grrimsteed,  10  Barb.,  321 ;  Weber  v.  Kingsland,  8  Bosw., 
416  ;  Hollister  v.  Johnson,  4  Wend.,   639  ;  Markham  v. 
Jaudan,  3  Abb.  Pr.  N.  S.,  286). 

IV.  The  notice  was  sufficient  (Ball  v.  New  Jersey 
Steamboat  Co.,  1  Daly,  493;  Kerr  v.  Willan,  2  StarJcie, 
53  ;  2  Redf.    Railw.,  3  ed,,  80  ;  Verner  v.  Sweitzer,  32 
Penn.,  208  ;  Meyer  v.  Ilamden  Express  Co.,  24  How., 
290;  Breese  v.  U.    S.    Telegraph   Co.,   45  Barb.,   274; 
Wells  v.  New  York  Central  R.  R.  Co.,  24  N.  Y.,  181). 

V.  Contributory  negligence  on  the  part  of  plaintiff 
is  shown,  and  no  negligence  on  the  part  of  defendant. 

VI.  There  was  no  delivery  to  or  acceptance  by  the 
carrier,  and  a  special  contract  was  proved,  but  no  failure 
to  perform. 

VII.  The  defendant  had  the  right  to  require  the  jury 
to  be  instructed  as  requested  by  him  (Wilds  v.  Hudson 
River  R.  R.  Co.,  23  How.  Pr.,  492  ;  S.  C.,  24  N.  Y.,  442  ; 
Ball  D.   New    Jersey    Steamboat    Co.,    1   Daly,   491 ; 
Tower«.  Utica  &  Schenectady  R.  R.  Co.,  7  Hill.,  47; 
Cohen  v.  Frost,   2  Duer,  335  ;  Van  Horn  v.  Kermit,  4 
E.   D.  Smith,  453  ;  Wilson  v.    Halpin,   1   Daly,   496  ; 
Straiten  v.  New  York  &  New  Haven  R.  R.  Co.,  2  E.  D. 
Smith,  184  ;  Phillip  ?>.  Edwards,  3  H.  &  N.,  243. 

John  J.  Macklin,  plaintiff  and  respondent  in  person. 
—I.  Actual  delivery  of  a  passenger' s  baggage  to  the 
carrier  is  unnecessary  (Van  Horn  v.  Kermit,  4  E.  D. 
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Smith,   455  ;    Mudgett  v.  Bay  State  Steamboat  Co.,  1 
Daly,  152 ;  Walker  v.  Jackson,  12  Law  J.  N.  S.,  165). 

II.  To  discharge  the  carrier  by  the  passenger's  re- 
taining custody  of  his  baggage,  it  must  occur  that  he 
retained  it  to  the  exclusion  of  the  carrier,   and  with  in- 
tent to  discharge  him  (Burgess  v.  Clements,  4  M.  &  S., 
306  ;  Farn worth  v.  Packwood,  1  Stark.,  249  ;  LaConteur^ 
v.  London  R.  E.,  12  Jur.  N.  8.,  266). 

III.  A  regulation  requiring  a  passenger  to  surrender 
his  necessary  baggage,  is  not  reasonable  (Van  Wyck  v. 
Howard,  12  How.  Pr.,  145;  Profilet  v.  Hall,  14  La.  An- 
nual, 524;  Pope  v.  Hall,  Id.,  324;  Johnson  v.  Rich- 
ardson, 17  III.,  302  ;  Stanton  v.  Leland,  4  E.  D.  Smith, 
94  ;  Van  Horn  v.  Kermit,   supra,  WOODRUFF,  J.  ;  Gile 
v.  Libby,  36  Barb.,  70 ;  2  Parsons  on    Contracts,    5 
ed.,  149).     The  authorities  referred  to  in  Wilson  v.  Hal- 
pin,  1  Daly,  496,  are  not  in  conflict  with  the  case. 

IV  .Notice  was  not  brought  home  to  the  passenger 
(Camden,  &c.  Co.  v.  Belknap,  21  Wend.,  355  ;  Kerr  fl.Wil- 
lan,  2  Stark,,  53  ;  Richmond  v.  Smith,  8  B.  &  C.,  9  ;  Purvis 
w.  Coleman,  21  N.  Y.,  Ill,  117;  Stanton  v.  Leland,  su- 
pra, per  WOODRUFF,  J.  ;  Wilson  ?.  Halpin,  supra. 

V.  The  regulation  in  this  case  does  not  form  part  of 
the  contract  (Van  Wyck  v.  Howard,  12  Now.  Pr.}  143  ; 
Purvis  v.  Coleman,  21  N.   Y.,  Ill,  117). 

VI.  The  refusal  to  charge  presents  no  question  for 
review  upon  appeal  (Doughty  v.  Hope,   3  Den.,  599  ; 
S.  C.,  1  N.   Y.  [1  Comst.],  79  ;  Jetter  «.  N.  Y.  &  Harlem 
R.  R.  Co.,  2  Keyes,  159,  DENIO,  J). 

DALY,  F.  J. — A  carrier  of  passengers  has  the  right  to 
establish  any  reasonable  regulation  which  he  considers 
necessary  to  secure  the  safety  of  the  baggage  of  his  pas- 
sengers ;  and  if  the  passenger  knows  of  the^  regulation, 
and  his  baggage  is  lost  through  his  neglect  or  refusal  to 
comply  with  it,  the  carrier  is  not  answerable  (Jencks  v. 
Coleman,  2  JSumn.,  221  ;  Hall  v.  Power,  12  Mete.,  482; 
Ball  v.  New  Jersey  Steamboat  Co.,  1  Daly,  491  ;  Mud- 
gett v.  The  Bay  State  Co.,  Id.,  155  ;  Van  Horn  t>.  Ker- 
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mit,  4  E.  D.  Smith,  453  ;  Angell  on  Carriers,  §§  530,  530, 
a,  530  b).  This  has  been,  from  the  time  of  COKE,  held  to 
be  the  law  in  respect  to  the  liability  of  inn-keepers,  for 
reasons  that  are  equally  applicable  to  the  carriers  of 
passengers  (Calye's  Case,  8  Coke,  33  ;  Wilson  v.  Halpin, 
1  Daly,  496  ;  Sanders  v.  Spencer,  Dyer,  266,  6  /  Van 
Wyck  v.  Howard,  12  How.  Pr.,  147  ;  Burgess  v.  Cle- 
ment, 4  Maule  &  S.,  306  ;  Richmond  v.  Smith,  8  B.  &C., 
9.)  But  to  impose  that  responsibility  upon  the  passen- 
ger, notice  should  be  given  to  him  of  the  regulation,  or 
it  should  be  shown,  expresslj-,  that  he  knew  it  or  that  it 
had  become,  by  general  usage,  so  notorious  and  univer- 
sal that  he  must  or  ought  to  have  known  it. 

Where  the  proprietors  of  a  steamboat  have,  as  the 
defendants  had  in  this  instance,  an  express  place  for  the 
keeping  of  baggage,  known  as  the  baggage-room,  a  reg- 
ulation that  passengers  should  not  have  their  baggage 
in  their  state-rooms,  or  only  such  baggage  as  might  be 
required  for  their  use  during  the  passage,  would  not  be 
an  unreasonable  one.  The  defendants'  witnesses  testified, 
that  a  large  printed  notice  entitled  "rules  and  regula- 
tions to  be  observed  upon  this  steamer,"  had  been  con- 
spicuously posted  up  in  different  parts  of  the  boat,  and 
that  a  small  copy  of  it  had  been  put  up  in  each  state- 
room, in  the  most  prominent  part,  beside  the  looking 
glass,  and  the  light  would  fall  upon  it. 

Among  other  regulations  embodied  in  this  instance 
was  one  in  these  words :  "  Baggage  not  allowed  in  cabins 
or  state-rooms.  This  company  will  not  be  liable  for 
baggage  unless  checked."  Their  witnesses  also  testified 
that  there  was  but  one  general  entrance  to  the  state- 
room saloon.  That  at  the  foot  of  the  stairs,  leading  into 
the  saloon,  a  man  was  placed,  whose  duty  it  was  to'pre-. 
vent  passengers  carrying  valises  up  stairs  ;  that  at  the 
head  of  the  stairway  there  were  servants  in  attendance 
to  give  notice  of  persons  coming  up  with  baggage,  and 
that  upon  the  day  in  question,  there  was  a  man  at  the 
bottom  of  the  stairs  leading  into  the  the  saloon,  charged 
with  the  duty. 
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All  this  may  have  been  done,  and  yet,  if  the  pas- 
senger, as  he  said,  knew  nothing  of  the  regulation,  __  the 
defendants  were  not  released  from  their  liability.  He 
not  only  testified  as,  but  also  that  he  carried  his  valise 
up  stairs,  and  that  there  was  no  one  at  the  bottom  of  the 
stairs  who  said  anything  to  him  about  baggage,  nor  any 
person  on  board  nor  in  the  state-room.  He  further  tes- 
tified, that  there  was  no  such  notice  as  the  defendants' 
witnesses  testified  to,  in  the  state-room  or  on  any  part  of 
the  vessel.  That  he  traveled  every  summer  upon  boats 
of  this  line,  but  not  on  this  boat  before,  as  that  was  her 
first  season ;  that  he  had  seen  no  such  notice  at  any 
time  upon  the  boat ;  that  having  studied  law,  he  looked 
for  this  notice,  because  he  thought  that  the  company 
ought  to  have  notified  the  passengers  about  their  bag- 
gage and  about  taking  care  of  it ;  that  it  was  "  simply 
intuition  on  his  part."  In  addition  to  his  testimony,  a 
passenger,  who  was  on  the  boat  that  night,  was  called 
by  the  plaintiff,  and  he  testified  that  it  was  his  impress- 
ion that  there  was  no  such  notice  upon  the  boat ;  that 
lie  would  not  swear  positively  that  there  was  not,  but 
would  swear  positively  that  he  had  not  seen  it,  and 
could  not  remember  whether  he  had  looked  or  not ;  but 
it  was  his  impression  that  Macklin,  the  passenger  whose 
valise  was  lost,  called  his  attention  to  the  fact  that  there 
was  no  such  notice  upon  the  steamboat.  He  also  testi- 
fied, that  he  had  frequently  traveled  upon  the  boat,  and 
taken  baggage  to  his  state-room,  and  that  he  had  never 
been  forbidden  to  do  so  by  anybody,  and  that  he  had 
seen  passengers  with  their  baggage  up  stairs. 

The  question,  whether  this  passenger  had  or  had  not 
knowledge  of  this  regulation  was,  upon  this  evidence,  a 
question  of  fact,  upon  which  the  jury  have  found  against 
the  defendants.  If  the  case  rested  simply  upon  the 
facts  sworn  to  by  the  defendants'  witnesses,  they  would1 
probably  have  been  sufficient  to  infer  that  the  passenger 
must  have  been  apprised  of  the  regulation,  or  rather  to 
have  warranted  that  presumption,  in  the  absence  of  any 
evidence  to  the  contrary.  But  there  was  evidence  di- 
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rectly  to  the  contrary,  and  the  question  therefore,  was 
one  which  the  jury  alone  could  pass  upon. 

It  remains,  therefore,  only  to  consider  whether  the 
judge  erred  in  refusing  to  charge  any  of  the  propositions 
which  were  submitted  to  him,  or  erred  in  those  portions 
of  his  charge  to  which  exceptions  were  taken. 

The  passenger  had  engaged  a  state-room  several  days 
before  ;  and  upon  the  day  in  question  he  went  to  the 
office  upon  the  boat,  got  the  key  of  the  state-room,  and 
paid  his  fare. 

The  contract  for  his  passage  was  therefore  complete, 
and  the  carriage  and  safe-keeping  of  his  baggage  was, 
on  the  part  of  the  defendants,  a  duty  incident  to  the 
contract.  The  taking  of  his  valise  with  him  into  the 
state-room,  was  not  such  a  taking  of  it  into  his  own  ex- 
clusive custody  and  guardianship  as  to  absolve  the  car- 
rier from  any  duty,  liability  or  obligation  respecting  it 
(Mudgett  v.  Bay  State  Steamboat  Co.,  1  Daly,  151 ; 
Tower  v.  Utica  &c.,  R.  R.  Co.,  7  Hill,  47 ;  Burgess 
v.  Clements,  4  Haule  &  £,  306 ;  Robinson  v.  Dunmore, 
2  Bos.  &  P.,  47  ;  Calye's  Case,  8  Coke,  33  ;  Richards  v. 
New  London,  &c.,  Railw.  Co.,  7  Com.  Bencli,  859 ; 
Redfield  on  Carriers,  §  73  ;  Angell  on  Carriers,  §§  140, 
113).  Assuming  this  to  be  the  law,  it  disposes  of  many 
of  the  requests  to  charge.  It  disposes  of  the  first,  for 
the  passenger,  having  paid  his  fare  and  taken  his  valise 
into  the  state-room,  it  was,  whilst  there,  in  the  language 
of  the  request,  committed  to  the  care  and  safe  keeping 
of  the  defendants,  if  the  passenger,  as  the  jury  must 
have  found,  knew  nothing  of  the  regulation. 

This  was  substantially  determined  in  Calye's  Case  (8 
Coke,  33),  and  held  to  be  settled  from  the  time  of  the 
Year  Books  (2  Hen.  6,  21  ;  11  Hen.  4,  45  ;  42  EZ.  3,  11). 

The  defendants  were  not  entitled  to  have  the  fourth 
request  charged,  as  there  was  no  evidence  of  any  notice 
to  the  passenger,  that  the  baggage  not  required  for  ne- 
cessary daily  use  should  be  deposited  in  a  designated 
piace  ;  the  printed  notice  being  that  baggage  was  not 
allowed  in  the  cabins  or  state-rooms,  without  any  dis- 
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crimination  as  to  what  might  be  necessary  for  daily  use. 
The  valise  which  the  passenger  placed  in  the  stateroom 
contained  nothing  but  wearing  apparel  for  a  week's 
journey,  and  the  articles  which  a  traveler  carried  for 
daily  use  :  a  razor,  a  strop,  a  ,comb  and  brushes,  so  even 
if  this  had  been  the  notice,  I  think  the  law  would  hold 
that  the  few  things  which  the  valise  contained, — for  be- 
yond the  toilet  articles  named,  there  was  simply  what 
would  suffice  for  a  change  of  apparel, — came  under  the 
designation  of  articles  for  daily  use. 

What  has  been  already  said  is  a  sufficient  answer  to 
the  fifth  request.  In  respect  to  the  sixth,  there  was  no 
evidence  of  any  negligence  on  the  part  of  the  passenger. 

He  placed  the  valise  and  his  umbrella  in  the  state- 
room, and  locked  the  door,  and  when  he  came  back  five 
minutes  afterwards,  they  were  gone.  They  were  prob- 
ably stolen  by  some  person  who  obtained  access  to  the 
stateroom  by  means  of  the  window  or  by  opening  the 
door  with  a  duplicate  key  or  a  pick. 

There  was  no  foundation,  therefore,  for  a  proposition 
which  implied  the  want  of  common  care  and  attention 
on  his  part.  It  is  no  excuse  says  COKE,  in  Calye's  Case 
(supra]  "  for  the  inn- keeper  to  say  that  he  delivered  the 
key  of  the  chamber-door  to  the  guest  in  which  he  is 
lodged,  and  that  he  left  the  chamber-door  open,  for  he 
ought  to  keep  the  goods  and  chattels  of  his  guest  in 
safety  without  any  stealing  and  purloining,"  and  if  this 
was  good  law  in  respect  to  an  inn,  it  is  equally  so  in  re- 
spect to  the  description  of  steamboats  in  which  the 
traveler  is  carried,  lodged,  and  fed  ;  which  may,  with 
some  liberty  of  speech,  be  called  a  traveling  inn. 

The  eighth  request  was  without  point  or  meaning,  un- 
less the  facilities  were  named  which  the  defendants  had 
placed  at  the  passenger's  disposal  for  the  protection  of 
his  property. 

The  judge  did  not  know  what  facilities  were  meant, 
nor  do  I.  His  attention,  therefore,  should  have  been 
drawn  to  the  portion  of  the  evidence  upon  which  the  de- 
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fendants  relied  as  a  foundation  for  this  proposition,  for 
without  this  it  was  unintelligible. 

The  ninth  request  should  not  have  been  charged. 
Carriers  of  passengers  are,  as  respects  the  carriage  of 
the  passenger's  baggage,  which  is  an  accessory  to  the 
principal  contract,  held  to  the  same  responsibility  as 
common  carriers  in  general,  and  must  answer  for  the 
loss  of  it,  though  it  happened  without  their  fault 
(Hawkins  v.  Hoffman,  6  Hill,  589).  As  is  the  case, 
therefore,  with  common  carriers,  they  are  not  allowed 
to  show  that  they  took  all  possible  care  of  it  (Dale  v. 
Hall,  1  Wils.,  281),  but  are  insurers  against  every  thing 
but  the  act  of  God,  or  public  enemies. 

The  tenth  request,  that  there  must  be  a  special  ac- 
ceptance of  the  property,  or  a  delivery  according  to  the 
established  usage  in  the  carrier's  business,  is  disposed 
of  in  the  fact  that  the  passenger-  paid  his  fare,  received 
the  key  of  his  state-room,  and  took  his  valise  there  with 
him  ;  and  in  respect  to  the  eleventh  request  the  defend- 
ants had  the  full  benefit  of  it  in  the  judge's  charge. 

The  first  exception  to  the  judge's  charge,  is  his  state- 
ment to  the  jury,  that  the  passenger  is  under  no  obliga- 
tion whatever  to  read  any  notice  that  may  be  posted  on 
a  mast  or  in  a  room,  or  in  any  conspicuous  place.  It  is 
well  settled  that  common  carriers  cannot  affect  or 
limit  their  responsibility  by  putting  up  notices  (Hoi- 
lister  v.  Nowlen,  19  Wend.  234 ;  Camden,  &c.  Railway 
v.  Belknap,  21  Id.,  354;  Clark  v.  Faxton,  Id.,  153; 
Powell  v.  Myers,  26  Id.,  594  ;  Alexander  v.  Greene,  3 
Hill,  9;  7  Id.,  533)  ;  and  this  being  the  case,  it  is  not 
obligatory  upon  the  passenger  to  read  them.  They  may 
be  employed  by  the  carriers  as  a  means  of  bringing  to 
the  passenger's  knowledge  any  reasonable  regulation  ; 
but  it  does  not  follow  from  this  that  it  is  obligatory 
upon  him  to  read  all  such  notices ;  for,  if  we  were  to 
hold  that,  we  would  have  to  hold  that  whether  he  read 
them  or  not,  it  being  obligatory  upon  him  to  read  them, 
he  would  be  chargeable  with  a  knowledge  of  their  con- 
tents ;  and  this  is  further  than  the  law  lias  ever  gone. 
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All,  therefore,  that  the  judge  could  be  understood 
as  saying  was,  that  the  passenger  was  not  obliged  to 
read  them  in  the  sense  of  being  answerable  for  a  knowl- 
edge of  what  they  contained,  where  he  had  the  oppor- 
tunity to  read,  and  neglected  or  omitted  to  do  so,  which 
was  not,  in  my  judgment,  erroneous. 

The  other  exception  is  to  the  observation  of  the  judge 
that,  if  the  notice  was  brought  home  to  the  passenger, 
it  did  not  affect  the  contract  of  carriage  ;  that  it  bore 
with  some  degree  of  importance  upon  the  question  of 
negligence,  and  it  was  only  in  this  respect  that  it  was  of 
any  importance  in  the  case.  This,  as  an  isolated  prop- 
osition, might  possibly  mislead  ;  but  it  could  not  do  so 
in  this  case,  for  the  jury  were  told  in  the  commence- 
ment of  the  charge  that  the  case  depended  principally 
upon  the  question  whether  notice  of  the  regulation  had 
been  given  to  the  passengel' ;  and  after  the  observation 
excepted  to  had  been  made,  the  judge  stated  to  the  jury 
in  what  respect  the  knowledge  of  the  notice  was  of  im- 
portance ;  that  is,  that  it  was  for  the  jury  to  say  whether 
the  passenger,  if  he  knew  the  regulation,  was  not  guilty 
of  negligence  in  allowing  his  things  to  remain  in  the 
state-room.  But  that  was  not  all.  He  told  them  further, 
that,  if  the  notice  was  put  up  in  the  state-rooms,  it 
might  or  might  not  be  negligence  on  his  part  not  to  read 
it,  and  he  left  it  for  them  to  say,  if  it  was  posted  up, 
whether  he  was  guilty  of  negligence  in  not  reading  it, 
adding  the  observation  that  if  he  was  guilty  of  negli- 
gence in  not  reading  it,  he  could  not  recover ;  as  he 
must  be  free  from  contributory  negligence  ;  so  that  the 
previous  observation,  in  connection  with  what  followed 
it,  amounted  to  about  this,  that  the  contract  for  carriage 
was  made  by  the  payment  of  the  fare  and  by  the  de- 
liveiy  of  the  key  of  the  state-room  to  the  passenger, 
but  if  the  jury  thought  that  he  was  guilty  of  negli- 
gence, if  he  knew  of  the  regulation  and  did  not  conform 
to  it,  or  if  he  did  not  read  the  notices  if  one  was  put  up 
in  the  state-room,  that  he  could  not  recover, — which  was 
putting  the  case  even  stronger  for  the  defendants  than  I 
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think  they  were  entitled  to.  The  carrier's  liability  for 
the  loss  of  baggage  arises  from  the  obligation  and  duty 
which  is  imposed  upon  him  by  law  from  the  public  na- 
ture of  his  calling,  and  is  not  necessarily  founded  upon 
the  contract ;  for  an  action  for  the  loss  of  baggage  may 
be  brought  by  a  servant,  though  the  contract  for  his 
passage  may  have  been  made  with  the  master  who  en- 
gages for  it  and  pays  the  fare  (Marshall  v.  York,  &c. 
Railway,  11  C.  B.,  655  ;  Grants.  Newton,  1  E.  D.  Smith, 
95  ;  Hall  a.  Cheney,  36  N.  //.,  26. 

In  conclusion,  I  will  add  that,  if  it  were  necessary,  I 
should  feel  disposed  to  hold  that,  even  if  the  passenger 
knew  of  this  regulation,  it  would  be  no  infraction  of  it 
for  him  to  take  the  valise,  in  view  of  what  it  contained, 
into  the  state-room  with  him. 

As  I  have  said,  it  contained  little  else  than  a  change 
of  apparel,  two  shirts,  two  drawers,  two  pantaloons, 
&o.,  and  the  ordinary  articles  that  a  man  uses  to  make 
his  toilet.  The  defendants'  witnesses  testified  that  it 
was  customary  under  this  regulation  for  the  passengers 
to  take  light  baggage,  or  as  the  witness  expressed  it, 
hand-satchels,  with  them  into  the  state-room  cabin. 

When  a  passenger  pays  in  addition  for  a  separate  or 
private  room,  or  as  it  is  called,  a  state-room,  in  these 
boats,  he  does  so  to  get  greater  and  better  accommoda- 
tion, and  for  the  privacy  and  security  which  it  affords. 
If  he  has  simply  with  him  a  valise, — a  small  portable 
article  coming  under  the  denomination  of  light  baggage, 
as  it  may  be_carried  in  the  hand,  and  that  from  its  limited 
size  usually  admits  of  little  else  than  the  clothing  and 
toilet  articles  required  for  present  use, — he  has  the  right, 
where  such  is  the  general  character  of  its  contents,  to 
take  it  with  him  into  the  chamber  provided  for  him,  and 
where  he  is  to  pass  the  night ;  and  having  placed  it 
there  and  locked  the  door,  the  obligation  is  upon  the 
carrier  to  see  that  his  property  is  not  purloined  or  stolen. 
Any  regulation,  the  effect  of  which  would  be  to  prevent 
him  from  doing  this,  would  be  unreasonable.  It  is  es- 
sential to  the  traveler's  convenience  and  comfort,  and 
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the  law  could  not  descend  into  the  particularity  of  in- 
sisting that  he  should  open  the  valise,  and,  taking  out  of 
it  exactly  what  was  requisite  for  the  night,  lock  it  up, 
and  then  take  it  and  deposit  in  the  baggage-room  for 
safe  keeping. 

It  might  put  him  to  considerable  inconvenience  if  he 
had  to  do  this,  and  in  this  case,  the  passenger  had 
scarcely  time  to  do  it ;  for  he  put  the  valise  in  the  state- 
room and  left  for  five  minutes  to  bid  his  sister  good-bye, 
and  when  he  returned  it  was  gone.  In  fact,  it  disap- 
peared so  quickly  as  scarcely  to  afford  him  time  even  to 
see  or  read  the  rules  and  regulations  alleged!  to  have 
been  posted  up,  with  which  he  was  required  to  conform. 

Judgment  should  be  affirmed. 

BEADY,  J.,  concurred. 


KNIGHT  against  BEACH. 

Suvreme  Court,  Eiglitli  District;  General  Term,  Sep- 
tember,  1869. 

TENDER  BEFORE  SUIT. — PAYMENT  INTO  COURT. — AN- 
SWER PLEADING  TENDER.— DISCONTINUANCE 
WITHOUT   COSTS. — WAIVER  OF  OMISSION 
TO  PAY  INTO  COURT. 

Although  a  summons  has  been  delivered  by  plaintiff  to  the  sheriff  of  th« 
county  of  defendant's  residence,  for  service  upon  the  defendant,  yet,  if 
the  defendant  tender  to  the  plaintiff  the  amount  of  the  demand  in  suit, 
before  the  actual  service  of  the  summons  upon  him  by  the  sheriff,  he 
may  bring  the  money  into  court,  and  plead  the  tender  as  a  tender  be- 
fore action  commenced.  The  delivery  of  a  summons  to  the  sheriff  is 
the  commencement  of  an  action,  only  for  the  purpose  of  defeating  the 
statute  of  limitations. 

Plaintiff's  attorney,  receiving  an  answer  of  tender  before  suit,  &o,  waives 
N.  S.— VOL. VII.— 16. 
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the  objection  that  the  defendant  has  not  brought  the  money  into  court, 
by  going  to  trial  upon  the  issue. 

If  it  appear  in  such  case,  that  the  money  was  tendered  before  suit,  and 
was  kept  at  all  times  in  readiness,  and  it  is  actually  paid  into  court 
upon  the  trial,  the  defendant  may  recover  his  costs. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Obediah  Knight  against 
Erastus  O.  Beach.  The  facts  in  the  case  fully  appear 
from  the  following  opinion  of  GEORGE  B.  BRADLEY, 
Esq.,  of  Corning,  Referee,  to  whom  the  case  was  referred 
for  trial. 

BRADLEY,  Referee. — On  the  25th  day  of  February, 
1868,  the  summons  in  this  action  was  delivered  to  the 
sheriff  of  Livingston  county  in  good  faith,  to  be  served 
on  the  defendant,  who  then  resided  and  yet  resides  in 
that  county,  and  on  the  9th  day  of  March  following,  that 
sheriff  made  service  of  the  summons  on  the  defendant. 
The  action  was  brought  to  recover  on  a  promissory  note 
made  by  the  defendant  to  the  plaintiff — bearing  date 
March  9,  1865,  for  $177.71,— payable  1st  November  then 
next,  with  interest.  The  amount  due  on  the  5th  day  of 
March,  1868,  did  not  exceed  $215.00. 

On  the  5th  day  of  March,  1868, (four  days  before  the 
service  of  the  summons,  and  while  the  same  was  in  the 
sheriff's  hands  for  service),  the  defendant  caused  to  be 
tendered  to  the  plaintiff  $215.00,  in  payment  of  the  note, 
and  the  latter  refused  to  accept  the  amount, — asserting 
as  a  reason,  that  costs  had  been  incurred,  which  should 
also  be  paid  by  the  defendant.  The  currency  tendered 
was  left  in  the  hands  of  one  Merrick,  of  whom  the  plain- 
tiff was  advised  he  could  at  any  time  receive  the  money. 

The  plaintiff  proceeded  with  his  action,  and  the  defen- 
dant afterwards  served  on  the  plaintiff,  who  received  the 
same,  an  answer  alleging  the  tender  and  refusal,  conclud- 
ing with  the  allegations  "  that  the  defendant  now  brings 
the  said  sum  of  two  hundred  and  fifteen  dollars  into  this 
court  ready  to  be  paid  to  the  plaintiff,  if  he  will  accept 
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the  same."  But  the  defendant  did  not  insert  in  his  an- 
swer or  serve  with  it  a  notice  that  the  money  had.  been 
paid  into  court ;  and  in.  fact  the  money  had  not  been 
paid  into  court.  But  on  the  trial  the  identical  money 
;  tendered,  having  been  preserved,  was  produced,  and 
the  plaintiff  not  accepting  or  taking  the  same,  it  was 
left  in  charge  of  the  referee  for  the  purposes  of  the  ac- 
tion. 

The  plaintiff  now  insists— 

1.  That  the  delivery  of  the  summons  to  the  sheriff  for 
service  was  a  commencement  of  the  action  so  as  to  re- 
quire the  payment  by  the  defendant  of  costs,  and  being 
advised  before  and  at  the  time  of  the  tender,  that  such 
steps  had  been  taken,  he  could  not  and  did  not  relieve 
himself  from  liability  by  tendering  merely  the  amount 
due  on  the  note. 

2.  That  the  tender  was  not,  nor  was  the  answer  there- 
of effectual,  for  the  reason  that  the  defendant  did  not 
pay  the  money  into  court  and  give  notice  thereof. 

The  right  of  the  plaintiff  to  costs  at  the  time  of  the 
tender,  depends  upon  the  fact  whether  the  action  had 
been  commenced  and  was  then  pending.  If  it  was,  the 
tender  was  insufficient ;  as  the  defendant,  in  that  case, 
could  not  defeat  that  right,  or  afford  himself  a  defense 
by  tendering  merely  the  amount  due  on  the  note.  If  the 
action  had  not  been  commenced  and  was  not  pending, 
the  plaintiff  had  no  right  to  insist  on  the  payment  of 
costs  as  a  condition,  for  the  right  to  costs  depends  en- 
tirely upon  the  statute  which  gives  to  a  party  costs  in 
actions,  while  at  common  law  no  costs  were  given  (3 
Den-io,  174). 

The  manner  of  commencing  actions  and  right  to  costs 
in  them,  are  now  prescribed  by  the  Code,  by  which  the 
question  must  be  controlled  and  settled.  That  provides 
that  "  civil  actions  in  courts  of  record  of  this  State, 
shall  be  commenced  by  the  service  of  a  summons" 
(§  127).  And  unless  this  section  was  qualified  and 
limited  by  some  other  provision  of  the  statute,  it  would 
seem  that  service  was  necessary  to  produce  the  com- 
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mencement  or  pending  of  the  action.     Until  the  action  is 
commenced,  there  is  no  action,  for  the  production  of  costs. 

Attention  has  been  called  to  section  99,  which  pro- 
vides that  "An  attempt  to  commence  an  action  is  deemed 
equivalent  to  the  commencement  thereof,  within  the 
meaning  of  this  title,  when  the  summons  is  delivered  with 
the  intent  that  it  shall  be  actually  served  to  the  sheriff," 
&c.  By  reference  to  the  title  referred  to  (title  II.),  it  i3 
found  to  be  entitled:  "Time  of  commencing  actions," 
and  relates  entirely  to  the  subject  of  the  time  within 
which  actions  must  be  commenced,  to  defeat  the  defense 
commonly  known  of  the  statute  of  limitations.  It  is 
therefore  quite  apparent  that  the  attempt  referred  to  in 
section  99,  is  not  to  be  deemed  the  commencement  of  an 
action  for  general  purposes,  but  only  for  the  purpose  of 
defeating  the  operation  of  the  statute  of  limitations, 
which  has  no  application  to  this  case.  And  the  courts 
seem  to  so  understand  it  (Wiggin  v.  Orser,  5  Duer,  118  ; 
Hull  v.  Peters,  7  Barb.,  331  ;  Farmer's  Loan  &  Trust  Co. 
v.  Dickson,  17  How.  Pr.y  478  ;  Kerr  v.  Mount,  28  N.  F., 
664). 

At  common  law,  the  delivering  of  the  capias  to  the 
sheriff  or  officer  to  serve  was  (3  Johns.  Cas.,  145),  for  all 
purposes  the  commencement  of  the  suit.  But  by  the  Re- 
vised Statutes,  service  was  necessary  to  produce  the  com- 
mencement of  an  action  (2  Rev.  Slat.,  347,  §1) ;  except 
for  the  purpose  of  saving  the  subject  of  the  action  from 
the  operation  of  the  statute  of  limitations,  in  which  case 
the  delivery  of  the  process  in  good  faith  to  the  sheriff, 
with  intent  to  be  actually  served,  was  deemed  the  com- 
mencement an  action  (2  Ren.  StfiL,  299,  §  3S).  And  the 
defendant  was  at  liberty  to  defeat  that  effect  of  the  at- 
tempt, by  showing  a  want  of  such  good  faith  and  intent 
(§  39  ;  Madison  Bank  v.  Keller,  2  Hill,  117  ;  Jackson  v. 
Brooks,  14  Wend.,  650). 

That  no  action  was  commenced  for  general  purposes 
by  any  attempt  short  of  actual  service,  under  the  Re- 
vised Statutes,  is  well  supported  by  authority  (Johnson 
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v.  Com  stock,  6  Hill,   10  ;  Edmondstone  v.  Thomson,  15 
Wend.,  554;  Hall  v.  Peters,  7  Barb.,  331). 

There  seems  to  be  some  authority  to  support  the  po- 
sition that  after  a  plaintiff  has  retained  an  attorney  who 
is  proceeding  to  institute  an  action,  and  lias  taken  some 
proceedings  for  that  purpose,  a  tender  of  the  amount  of 
the  debt  by  the  defendant,  will  not  be  effectual  unless  he 
tenders  or  offers  to  pay  the  costs  incurred  in  the  pro- 
ceedings to  commence  the  action.  This  was  held  in 
Retan  v.  Drew  (19  Wend.,  304) ;  and  the  latter  case  was 
cited  with  apparent  approval,  in  Brown  v.  Ferguson 
(2  Denio,  196),  and  Johnson  v.  Comstock  (6  Sill,  10),  al- 
though the  question  did  not  necessarily  arise  in  the  two 
latter  cases. 

It  is  quite  difficult  to  appreciate  the  principles  upon 
which  the  decision  in  that  respect,  in  Retan  v.  Drew, 
was  based.  It  might  be  well  to  make  such  a  rule, 
founded  upon  moral  equity,  as  it  would  be  just  in  many 
cases.  It  certainly  would  be  so  in  this  one  ;  and  I  should 
cheerfully  follow  the  case  last  cited  in  reaching  a  conclu- 
sion, if  the  court  at  general  term  of  the  district  in  which 
this  action  is  brought,  and  is  pending,  had  not  distinctly 
decided  adversely  to  the  decision  in  that  respect  in  Retan 
v.  Drew.  In  Hull  v.  Peters  (supra),  the  court  in  that 
district  has  distinctly  held  that  a  tender  of  the  debt 
merely,  before  suit  actually  commenced,  bars  the  recov- 
ery ;  and  that  any  previous  attempt  short  of  a  complete 
institution  of  the  action  does  not  require  of  the  defen- 
dant the  tender  or  payment  of  any  costs.  It  is  true, 
in  that  case  the  defendant  was  not  advised  that  any 
proceedings  with  view  to  commencement  of  any  action 
had  been  had.  But  it  seems  to  me  that  the  court,  in 
the  case  of  Hull  v.  Peters,  have  decided  the  question, 
and  made  the  right  to  costs  depend .  upon  the  existence 
of  an  action  at  the  time  of  the  tender.  If  the  court  do 
not  so  design  to  be  understood,  they  should  have  the 
opportunity  of  relieving  of  the  charge  of  disrespect  one 
who  might  declare  the  rule  adverse  to  such  understand- 
ing of  the  decision. 
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The  closing  portion  of  the  opinion  of  the  court  seems 
to  be  independent  of  the  previous  portion,  and  fur- 
nishes a  distinct  ground  upon  which  the  decision  might 
be  placed,  but  the  court  seems  to  be  committed  to  the 
former ;  and  I  feel  bound  to  follow  it  in  this  case,  and 
to  deem  the  case  of  Retan  v.  Drew  overruled  for  the 
purpose  in  that  district. 

The  question  now  arises, — Has  the  defendant  done 
all  that  was  necessary  to  render  his  tender  effectual  as  a 
defense,  and  is  his  answer  sufficient  ?  In  case  of  a  ten- 
der at  common  law  before  suit,  like  the  one  in  question, 
it  undoubtedly  is  necessary,  for  the  purpose  of  pleading 
it,  for  the  defendant,  when  sued,  to  pay  the  money  into 
court,  and  give  notice  at  the  time  of  serving  his  answer 
(Brown  v.  Ferguson,  2  Denio,  196  ;  Eddy  v.  O'Hara,  14 
Wend.,  221  ;  Wilder  v.  Seelye,  8  Barb.,  411  ;  Kortright 
v.  Cady,  21  N.  Y.,  354). 

This  the  defendant  did  not  do.  He  did  not  pay  the 
money  into  court,  nor  did  he  serve  with  his  answer  the 
requisite  notice  to  that  effect.  But  the  plaintiff's  attor- 
ney, notwithstanding  this  omission,  received  and  re- 
tained the  answer.  This  was  a  waiver  of  this  defect  in 
the  defendant's  proceedings  (Sheriden  v.  Smith,  2  Hill, 
538  ;  I  Burr.  Pr.,  408). 

In  the  case  last  cited,  the  court  say, — "  Whether  the 
money  was  paid  into  court  does  not  seem  to  be  involved 
in  the  issue,  and  it  was  not  therefore  a  question  to  be  lit- 
igated on  the  trial.  The  sole  question  there  was  upon 
the  fact  of  tender  or  not.  The  effect  of  not  paying  the 
money  into  court  on  a  plea  of  tender,  is  a  point  of  prac- 
tice, to  be  dealt  with  summarily,  like  all  questions  of  that 
kind.  The  omission  to  pay  in  the  money  was  but  an 
irregularity  which  the  plaintiff  waived  by  accepting  a 
plea  and  taking  issue  upon  it." 

The  plaintiff  undoubtedly  had  the  right  to  treat  the 
answer  as  a  nullity  and  return  it,  and  enter  his  judg- 
ment for  want  of  an  answer  when  sufficient  time  after 
pervice  of  the  summons  elapsed,  on  account  of  such 
omission  (Simpson  v.  French,  25  How.  Pr.,  464  ;  Wilder 
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v.  Seelye,  8  Barb.,  442  ;  Sheriden  v.  Smith,  2  Sill,  540; 
1  Burr.  Pr.,  407  ;  Bac.  Abr.,  tit.  Tender). 

It  seems,  therefore,  that  the  payment  into  court  and 
notice  thereof  with  answer,  is  no  part  of  the  act  of  ten- 
der, but  are  proceedings  in  practice,  merely  essential  to 
make  the  tender  effectual  as  a  defense  ;  and  consequent- 
ly may  be  waived  by  the  plaintiff,  as  any  other  omission 
or  irregularity  in  practice  may. 

But  I  apprehend  that  production  of  the  money  in 
court  at  the  time  of  the  trial  is  essential  to  complete  the 
proof  of  tender  and  readiness  on  the  part  of  the  defend- 
ant (Roosevelt  v.  Bull's  Head  Bank,  45  Barb.,  584 ; 
Brooklyn  Bank  t».  De  Grauw,  23  Wend.,  342  ;  Bac.  Abr., 
tit.  Tender,  I.). 

The  defendant,  it  seems  to  me,  did  not  fail  in  this 
respect.  The  identical  money  was  produced  upon  the 
trial  before  the  referee,  and  is  preserved  under  his  di- 
rection for  purposes  which  may  be  advised  by  the  dis- 
position of  the  action. 

In  view  of  the  positions  taken  above,  the  conclusion 
follows  that  the  defendant  has  established  his  defense 
of  tender. 

I  do  not  apprehend  that  any  order  was  necessary  to 
be  made  for  the  payment  of  the  money  into  court.  The 
cases  to  which  the  plaintiff's  counsel  has  referred  on 
that  subject,  have  relation  to  payment  into  court  after 
suit  has  been  commenced.  That  is  the  right  of  a  party 
sued,  which  has  existed  and  been  practised  ever  since 
the  reign  of  Charles  II.  of  England.  No  tender  is  in 
such  case  made,  nor  is  the  payment  into  court  the  sub- 
ject of  pleading  ;  but  it  can  be  done  only  pursuant  to  a 
rule  entered,  which  is  entered  as  of  course  if  before  plea, 
and  upon  order  of  a  judge  if  after  plea,  notice  of  the 
payment  to  be  given  to  the  plaintiff;  and  such  pay- 
ment into  court  operates  as  a  discharge  to  that  extent  of 
the  claims  alleged  in  complaint.  The  declaration  to 
that  extent  is  deemed  stricken  out  ( 1  Wend.,  103 ;  1 
Burr.  Pr.,  408). 

Then  there  is  a  tender  after  commencement  of  action 
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provided  for  by  statute,  which  differs  in  some  respects 
and  effect  from  a  tender  at  common  law  before  action 
commenced.  The  tender  pursuant  to  statute  is  not  the. 
subject  of  pleading  ;  nor  does  it  bar  a  recovery  of  dam- 
ages, unless  accepted — but  defeats  the  recovery  of  costs 
and  interest,  if  sufficient  in  amount  (13  Wend.,  390). 

I  have  referred  to  these  two  classes  of  tenders,  and 
to  the  subject  of  payment  into  court,  pursuant  to  * 'com- 
mon rule  "  so  called,  so  that  the  cases  relating  to  them 
may  not  be  confounded  in  their  application  to  the  ques- 
tion in  this  case. 

If  I  am  right  in  my  conclusions,  the  defendant  must 
be  entitled  to  recover  his  costs,  and  the  plaintiff  is  en- 
titled to  the  money  tendered,  which  is  subject  to  his 
order. 

Judgment  having  been  entered  upon  the  conclusions 
of  the  referee  in  conformity  with  this  opinion,  the  plain- 
tiff appealed  to  the  supreme  court  at  general  term. 

D.  H.  Holliday,  for  the  plaintiff. 

S.  D.  Faulkner,  for  the  defendant,  respondent ;— As 
to  the  tender  and  costs,  cited  Supervisors  of  Onondaga 
t>.  Briggs,  3  Denio,  174 ;  Hull  v.  Peters,  7  Barb.,  336  ; 
Smith  v.  White,  7  Hill,  520  ;  Kerr  v.  Mount,  28  JV.  Y., 
664;  Code,  §99;  1  Howard's  New  Code,  428  and  129; 
which  show  how  section  99  has  been  from  time  to  time 
amended  ;  16  How.  Pr.,  478 ;  Wiggin  v.  Orser,  5  Duer, 
120  ;  Lee  v.  Averell,  1  Sand/.,  731 ;  Warfield  v.  Watkins, 
30  Barb.,  401 ;  Johnston  v.  Braman,  5  Johns.,  268 ; 
Hull  V.  Peters,  7  Barb.,  331 ;  Benditfl.  Annesley,  42 Id., 
192. 

As  to  the  omission  or  delay  in  paying  into  court, 
— Sheriden  ».  Smith,  2  Hill,  538;  1  Burr.  Pr.,  408; 
Simpson  v.  French,  25  How.  Pr.,  464 ;  Grah.  Pr.,  459  ; 
Bac.  Air.,  tit.  Tender. 

MARVIN,  J.— The  case  in  short  is  :  the  summons  was 
delivered  to  the  sheriff  for  service  February  25,  1868, 
and  it  was  served  March  9. 
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On  the  5th  day  of  March,  1868,  the  defendant  ten- 
dered the  amount  owing  on  the  note  to  recover  which 
the  action  was  brought.  The  plaintiff  proceeded  in  his 
action  ;  and  the  defendant  pleaded  tender  made  on  the 
5th  March,  before  action  commenced,  and  that  he  had 
ever  since  remained  and  still  is  ready  and  willing  to  pay 
to  the  plaintiff  said  sum,  but  plaintiff  has  hitherto  re- 
fused to  receive  the  same  ;  that  he  now  brings  the  said 
sum  of  $215,  into  this  court,  ready  to  be  paid  to  the 
plaintiff,  if  he  will  accept  the  same.  The  answer  was 
retained  by  the  plaintiff's  attorney,  and  the  issues  were 
referred  to  a  referee  for  trial.  The  money  tendered  was 
not  actually  paid  into  court,  nor  was  any  notice  of  pay- 
ment into  court  given  to  the  plaintiff  or  his  attorney. 
The  identical  money  tendered  was  produced  at  the  trial, 
and  placed  in  charge  of  the  referee  ;  and  it  had  been  at 
all  times  prior  to  the  trial  held  in  readiness  for  the  plain- 
tiff, as  he  was  advised  at  the  time  of  the  tender  it  would 
be. 

The  referee  decided  that  the  defendant  was  entitled 
to  recover  his  costs  in  the  action,  and  the  plaintiff  to  re- 
ceive the  money  tendered.  Exceptions  were  filed  by  the 
plaintiff. 

The  referee  has  given  to  the  questions  raised  a  very 
full  examination,  as  is  evidenced  by  his  able  and  elabor- 
ate opinion  to  which  I  have  nothing  to  add ;  and  we 
adopt  it  as  the  opinion  of  this  court. 

The  referee  followed  in  his  decision  Hull  v.  Petera 
(7  Barb.,  331),  decided  in  this  district  in  1849,  SILL,  J., 
delivering  the  opinion  of  the  court,  in  which  Retan  v. 
Drew  (19  Wend.,  304),  was  declared  to  be  a  departure 
from  settled  principles,  and  not  sustained  by  authority. 
Justice  SILL  referred  to  White  v.  Smith  4  Hill,  166  ; 
S.  C.,  7  Id.,  520),  in  which  the  court  for  the  correction 
of  errors  decided  (reversing  the  supreme  court),  that  a 
plaintiff  may  discontinue  his  action  without  paying  costs 
at  any  time  before  he  has  notice  of  the  appearance  of 
the  defendant,  though  the  defendant  may  have  retained 
an  attorney  to  defend  the  action.  This  decision  was 
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subsequent  to  the  decision  of  the  supreme  court  in  Re- 
tan  v.  Drew,  and  Justice  SILL  was  of  the  opinion  that 
the  principle  established  by  it  was  applicable  to  the 
case  he  was  considering,  and  should  govern  it.  In  that 
case  I  dissented,  from  an  unwillingness  to  overrule  Retan 
v.  Drew.  The  case  is  an  authority  in  point  upon  the 
question  of  the  liability  of  the  defendant  to  pay  costs  ; 
and  the  referee  very  properly  followed  it. 

Asjto  the  necessity  of  averring,  with  the  plea  of  tender, 
the  payment  of  the  money  into  court,  and  paying  it  in, 
and  giving  notice,  the  general  rule  undoubtedly  is  as 
the  plaintiff's  counsel  claims ;  but  it  seems,  from  the  au- 
thorities cited  by  the  referee  in  this  opinion,  that  the 
omission  to  pay  the  money  into  court,  and  to  give  notice, 
is  not  fatal  to  the  rights  of  the  defendant,  in  case  the 
plaintiff's  attorney  retains  the  answer  and  goes  to  trial 
upon  the  issue  of  tender.  The  omission  by  the  defen- 
dant to  pay  into  court  and  give  notice,  is  an  irregularity, 
which  is  waived  by  the  plaintiff  by  receiving  and  retain- 
ing the  answer  and  going  to  trial. 

In  the  present  case  the  tender  was  kept  good,  and 
the  money  tendered  was  produced  on  the  trial,  and  de- 
livered to  the  referee.  It  had  been  kept  in  readiness  for 
the  plaintiff  from  the  time  of  the  tender.  I  think  the 
referee  made  the  proper  disposition  of  the  case,  and, 
adopting  his  opinion,  the  judgment  must  be  affirmed. 

BAKKEK  and  LAMONT,  JJ.,  concurred. 
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HEATH   against   PRESIDENT  OP    GOLD    EX- 
CHANGE. 

New   York  Common  Pleas  /  Special  Term,  December, 

1869. 

INJUNCTION    AGAINST   ARBITRATION. —  ARBITRATION 

CLAUSE  IN  CONSTITUTION  OF  ASSOCIATION. — 

JUDICIAL  TRIBUNALS. — K EVOCATION 

OF  SUBMISSION. 

The  constitution  of  the  New  York  Gold  Exchange  established  an  Arbri- 
tration  Committee,  and  provided  that  "it  shall  be  the  duty  of  said  com- 
mittee to  take  cognizance  of  and  exercise  jurisdiction  over  all  claims 
and  matters  of  difference  between  the  members  of  the  board,  and  their 
decision  shall  be  binding." — Held,  in  an  action  by  the  plaintiffs,  who 
were  or  had  been  members  of  the  board,  to  enjoin  the  board  and  its 
committee  from  arbitrating  upon  a  matter  of  difference  between  them 
and  other  members,  that  such  a  provision  could  onljr  have  the  same 
force  as  a  Avritten  agreement  to  submit  an  existing  controversy  to  ar- 
bitration, and,  like  such  an  agreement,  was  revocable. 

The  plaintiffs  in  this  case,  having  revoked  any  authority  given  on  their 
part  to  the  submission  of  controversies  to  the  Arbitration  Committee, 
an  injunction  should  not  be  granted  to  restrain  the  committee  from 
making  an  award ;  for  any  award  that  they  might  make  could  not  be 
enforced. 

Motion  to  continue  a  preliminary  injunction. 

This  action  was  brought  by  William  Heath  and 
others,  who  were  partners  in  business,  and  members  of 
the  New  York  Gold  Exchange,  against  John  F.  Under- 
hill,  President  of  the  Exchange,  and  others,  the  mem- 
bers of  the  Arbitration  Committee  of  that  association. 

The  plaintiff's  alleged  in  their  complaint  that  they 
were  members  of  the  Exchange,  and  were  apprehensive 
that  the  defendants  would  proceed  to  hear  and  deter- 
mine a  controversy  between  themselves  and  other  mem- 
bers of  the  association,  consisting  of  claims  for  differ- 
ences alleged  to  have  arisen  out  of  transactions  in  the 


252  ABBOTTS'  PRACTICE  REPORTS.  % 

Heath  v.  President  of  Gold  Exchange. 

market,  in  the  panic  of  September,  1869  ;  that  in  such 
arbitration  plaintiffs  could  not  have  a  fair  nnd  definite 
determination  of  their  rights  ;  and  that  in  case  of  an  ad- 
verse decision  the  defendants,  as  plaintiffs  apprehended' 
would  declare  the  plaintiffs  no  longer  to  be  members  of 
the  Exchange. 

After  obtaining  a  temporary  injunction,  the  plain- 
tiffs filed  a  supplemental  complaint,  stating  that  they 
had  tendered  their  resignation  as  members  of  the  Ex- 
change, and  were  therefore  no  longer  subject  to  its  rules, 
or  the  action  of  its  Arbitration  Committee,  and  moved 
that  the  injunction  be  continued  to  forbid  the  committee 
from  arbitrating  upon  the  matters  of  difference  in 
question. 

Augustus  F.  Smith,  for  the  motion. — I.  The  courts 
will  not  enforce  an  agreement  to  arbitrate,  for  it  is 
against  public  policy,  as  tending  to  exclude  the  appro- 
priate judicial  tribunal  (2  Story  Eq. J.,  §  1457  ;  1  Id.,  § 
670  ;  Kill  v.  Hollister,  1  Wils.,  129  ;  Street fl.Rigby,  6  Ves., 
815-818,  Thompson  v.  Charnock,  8  T.  R.,  139  ;  Mitchell 
v.  Harris,  4  Brown  Ch.,  312  ;  Agar  v.  Maclew,  2  Sim.  & 
8.,  418  ;  Milnes  v.  Gteery,  14  Ves.,  400  ;  Curtis  v.  Barnes, 
30  Earl).,  225  ;  Allen  v.  Watson,  16  Johns.,  205  ;  Marsh 
v.  Bui  tee],  2  Barn.  &  Aid.,  507  ;  Russell's  Arbitrator, 
147  ;  2  Re-.  Stat.,  544,  §§  23,  24,  25). 

II.  An  award  made  is  enforcible  in  equity  or  at  law 
(2  Story  Eq.  Jur.,  §  1458). 

III.'  White  v.  Brovvnell  (3  &  4  Abb.  Pr.  N.  £),  only 
holds  that,  while  plaintiff  remained  a  member  of  the 
board,  it  was  competent  for  the  board  to  deprive  him  of 
membership ;  and  that  decision  cannot  apply  to  this 
case,  for  here  plaintiffs  seek  only  to  restrain  the  Arbi- 
tration Committee  from  proceeding  to  make  an  award 
against  them,  after  they  have  revoked  the  submission 
and  resigned  membership. 

IV.  The  plaintiffs  seek  an  injunction  under  the  first 
clause  of  section  219  of  the  Code,  upon  the  ground  that 
the  action  of  the  Arbitration  Committee  in  proceeding 
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to  make  an  award  against  them,  would  produce  injury 
to  them,  and  it  is  manifest  that  this  is  a  case  for  an  in- 
junction, lest  Livermore  &  Co.,  in  whose  favor  an  award 
will  be  made,  should  claim  and  insist  in  any  suit  to  be 
brought  by  them  upon  the  award  that  the  plaintiffs,  al- 
though they  have  tendered  their  resignation,  did  not 
thereby  cease  to  be  members  of  the  Gold  Board,  and 
were,  therefore,  still  bound  by  the  action  of  the  Arbi- 
tration Committee. 

John  E.  Burr  ill,  opposed. — The  case  presented  by 
the  original  complaint  cannot  be  distinguished  from 
that  of  White  v.  Brownell  (3  Abb.  Pr.  N.  £,  318  ;  4  Id., 
162).  The  supplemental  complaint  is  inconsistent  with 
the  original  complaint,  and  the  attempt  made  by  it  to 
change  the  claim  and  ground  of  action  from  a  suit  in 
the  character  of  members  seeking  relief  on  the  ground 
of  membership,  to  a  suit  disclaiming  to  be  members,  is 
an  abuse  of  the  process  of  the  courf,  and  will  not  be 
permitted  (Slauson  v.  Englehart,  34  Barb.,  198;  Watt- 
son  v.  Thibou,  17  Abb.  Pr.,  181). 

II.  If  the  original  complaint  did  not  contain  facts 
sufficient  to  constitute  a  cause  of  action,  or  to  entitle  the 
plaintiffs  to  any  part  of  the  relief  demanded,  such  defect 
cannot  be  obviated  by  a  supplemental  complaint  (same 
authorities;  Milner  v.  Milner,  2  Edw.  Ch.,  114;  1  Iloff. 
Ch.,  396).     If  the  plaintiffs  had  no  cause  of  action  at 
the  time  the  suit  was  commenced,  they  cannot  obviate 
that  objection  by  any  thing  which  occurred  since  (McCul- 
iough  v.  Colby,  4  Bosw.,  603). 

III.  The  original  complaint  was  based  on  the  fact 
that  the  plaintiii's  were  members  of  the  association,  and 
the  plaintiffs  now  alleging  that  since  the  action  was  com- 
menced they  have  ceased  to  be  members,  the  injunction 
should  be  dissolved,  and  the  plaintiffs  left  to  such  reme- 
dy as  under  the  new  condition  of  things  they  may  be 
entitled  to. 

IV.  Regarding  plaintiffs  as  members  of  the  associa- 
tion, the  case  of  White  v.  Brownell  is  conclusive  ;  and 
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see  authorities  referred  to  in  points  of  counsel  in  the 
report  of  that  case. 

V.  It  is  immaterial  what  may  be  the  ulterior  effects 
of  the  action  of  the  Exchange  in  respect  to  the  matters 
in  controversy.     Livermore  &  Co.  are  not  parties  to  this 
suit,  nor  interested  in  the  litigation,  except  as  members 
of  the  association,  and  so  far  as  they  are  represented  by 
the  association,  the  only  question  now  presented  is, — 
shall  the  association  proceed  to  enforce  its  constitutional 
jurisdiction  ?  and.  so  far  as  the  association  is  concerned, 
the  execution  of  its  judgment  will  be  limited  te  a  sus- 
pension and  expulsion  of  the  plaintiffs,  if  they  refuse 
to  submit  to  it. 

VI.  If  plaintiffs  can  be  regarded  as  having  ceased 
to  be  members,  then  this  action   cannot  be  sustained, 
for  their  only  ground  was  that  the  exercise  of  the  juris- 
diction of  the  committee  might  affect  them  pecuniarily, 
by  depriving  them  of  their  seats  and  other  interests  in 
the  association  ;  and  if  they  have  surrendered  these,  no 
rights  of  property  can  be  affected.     Under  such  circum- 
stances no  injunction  should  issue,  because  no  emer- 
gency exists. 

VII.  We  submit,  however,  that  the  plaintiffs  cannot 
at  will  throw  off  the  obligation  they  owe  to  the  associa- 
tion, and  sever  the  ties  which  bind  them  to  the  associa- 
tion.   (1.)  Regarded  as  a  contract,  the  plaintiffs  became 
members  of  the  association,  and  thereby  made  a  contract 
with  the  association  and  all  existing  and  future  mem- 
bers.    (2.)  The  plaintiffs  by  such  contract  agreed  with 
their  fellow-members    that  all  their  transactions  with 
such  members  should  be  made  with  reference  to  and 
subject  to  the  conditions  of  the  constitution  and  laws  of 
the  Board,  which  were  thus  made  a  part  of  the  trans- 
action itself.     (3.)  The  association  acquired  the  power 
in  certain  cases  to  suspend  and  expel  its  members,  and 
it  cannot  be  deprived  of  its  power  without  consent.    (4.) 
In  the  language  of  the  supreme  court,  "otherwise  an 
unworthy  person  guilty  of  the  most  flagrant  violation 
of  duty  could  by  voluntary  action  0:1  his  part  in  many 
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cases  escape  a  trial  and  the  deserved  ignominy  of  a  dis- 
missal (People  ex  rel.  McCune  v.  Police  Board,  26  Barb., 
501 ;  S.  C.,  19  N.  T.,  188).  (5.)  See  also  People  ex  rel. 
Banks  v.  Board  of  Education,  2  Abb.  Pr.  N.  S.  183 ; 
Van  Orsdall  v.  Hazard,  3  Hitt,  246. 

LOETV,  J. — As  the  injunction  which  was  issued  in  this 
action  has  been  modified  with  the  consent  of  the  plain- 
tiffs', so  that  the  officers  and  members  of  the  Gold  Ex- 
change, and  the  arbitration  committee  thereof,  are  now 
only  enjoined  and  restrained  from  holding  any  arbitra- 
tion in  respect  to  the  claims  of  W.  F.  Livermore  &  Co. 
against  the  plaintiffs,  I  shall  only  consider  that  point. 

By  article  7  of  the  Constitution  of  the  New  York 
Gold  Exchange,  of  which  plaintiffs  are  or  were  members, 
it  is  provided  as  follows:  "The  arbitration  committee 
shall  consist  of  a  chairman,  to  be  elected  annually  by 
ballot,  and  to  serve  for  one  year,  and  two  members  to 
be  appointed  by  the  president  on  the  first  of  every 
month,  to  serve  for  one  month.  It  shall  be  the  duty  of 
said  committee  to  take  cognizance  of  and  exercise  juris- 
diction over  all  claims  and  matters  of  difference  between 
the  members  of  the  Board,  and  their  decision  shall  be 
binding." 

The  precise  effect  of  an  arbitration  clause  like  this, 
in  the  constitution  of  an  unincorporated  association  like 
the  Gold  Exchange,  upon  persons  who  voluntarily  be- 
come members  thereof,  and  agree  to  submit  to  and 
abide  by  the  constitution  and  by-laws  of  the  same,  has, 
I  believe,  never  been  judicially  determined.  Before 
the  constitution  and  laws  of  such  an  association  can 
have  any  binding  force  whatever  upon  a  member 
thereof,  which  will  be  recognized  and  enforced  by  the 
courts,  it  must  appear  that  such  member  personally  as- 
sented to  their  provisions  (Austin  v.  Searing,  16  N.  I7"., 
112).  Assuming  that  the  plaintiffs  in  this  action  as- 
sented to  the  constitution  of  the  Gold  Exchange  in  such 
a  manner  as  to  establish  a  valid  contract  between  them 
and  the  other  members  of  the  association,  the  question 
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arises,  what  binding  force  or  effect  has  this  seventh  ar- 
ticle upon  them  ?  In  my  opinion  the  most  that  can  pos- 
sibly be  claimed  for  it  is  that  it  should  have  the  same 
force  and  effect  as  an  agreement  in  writing,  made  by 
persons,  to  submit  to  the  decision  of  one  or  more  arbi- 
trators an}'-  controversy  existing  between  them.  If  I  am 
correct  in  this  conclusion,  it  will  become  necessary  to  as- 
certain what  the  law  is,  in  regard  to  an  ordinary  agree- 
ment to  submit  a  matter  in  difference  to  arbitration. 

For  the  reason  that  tlie  enforcement  of  such  agree- 
ments is  deemed  against  public  policy,   and  as  courts  of 
justice  are  presumed  to  be  better  capable  of  administer- 
ing and  enforcing  the  real  rights  of  the  parties  than 
mere  private  arbitrators,   such  agreements  are  not  en- 
forced either  by  a  court  of  law  or  a  court  of  equity 
(2  Story  Eq.  J.,  §  1,457  ;  \ld.,\  COT  ;  Kill  v.  Hollister, 
1  Wils.,  129  ;    Street  v.   Rigby,   6  Vesey,  818  ;  Agar  a. 
Macklew,  2  Sim.  &  S.,  418  ;  Milnes  a.  Gery,  14  Vesey, 
408  ;  Thompson  v.  Charnock,  8  Term,  139  ;  Haggart  v. 
Morgan,  5  N.  Y.   [1  Seld.],  422).     But,  after  an  award 
has  been  made,  it  is  conclusive  on  the  parties,  and  may 
be  enforced  if  it  is  unimpeached  and  unimpeachable 
(2  Story  Eq.  J.,   §  1,458).    By  the  Revised  Statutes,  a 
party  is  permitted  to  revoke  the  powers  of  the  arbitra- 
tors, at  any  time  before  the  cause  is  finally  submitted 
to  them  for  their  decision  (2  Rev.  Slat.,  544,   §  23  ;  Cur- 
tis??. Barnes,  30  Barb.,  225  ;  Aliens  Watson,  16  Johns., 
205).     This  section  of  the  Revised  Statutes,   it  seems, 
applies  to  all  cases  of  submission  to  arbitration  (Bloomer 
v.  Sherman  ;  2  Edw.,  452,  and  see  same  case  on  appeal, 
5  Paige,  575).     And  the  court  of  appeals,  in  the  case  of 
Austin  v.  Searing  (supra),  speaking  of  such  voluntary 
associations  like  the  Gold  Exchange,  says  :   "To  create 
a  judicial  tribunal  is  one  of  the  functions  of  sovereign 
power ;  and  although  parties  may  always  make  such 
tribunals  for  themselves  in  any  specific  case,   by  a  sub- 
mission to  arbitration,  yet  the  power  is  guarded  by  the 
most  cautious  rules.     A  contract  that  the  parties  will 
submit  confers  no  power  on  the  arbitrator ;  and  even 
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when  there  is  an  actual  submission  it  may  be  revoked 
at  any  time." 

In  my  opinion,  therefore,  the  plaintiffs  hacl  a  per- 
fect right  to  revoke  and  annul— as  they  allege  by  their 
complaint  they  did — any  power  to  arbitrate  they  may. 
have  previously  conferred  upon  either  the  Gold  Ex- 
change or  the  arbitration  committee  thereof. 

I  do  not  understand  that  these  views  in  anywise  con- 
flict with  the  case  of  White  i).  Brownell,  decided  in  this 
court  (3  Abb.  Pr.  N.  &,  318  ;  4  Id.,  162). 

It  was  there  decided  that  the  Open  Board  of  Brokers 
had  the  right  to  suspend  or  expel  a  member  upon  a 
breach  of  the  by-laws  by  him  in  respect  to  the  fulfillment 
of  a  contract.  And,  although  the  question  of  the- effect 
of  the  arbitration  in  that  case  was  the  subject  of  discuss* 
ion,  yet  the  court  both  at  special  and  general  term  re- 
fused to  pass  on  that  question. 

Now,  whether  the  plaintiffs  be  regarded  as  members 
of  the  defendant's  organization,  as  they  claim  they  are" 
in  their  original  complaint,  or  as  having  resigned  and 
ceased  to  be  such  members,  as  they  allege  in  their  sup- 
plemental complaint,  they  having  revoked  and  annulled 
any  contract  of  submission  to  arbitration  they  may  have 
made,  any  action  which  the  Gold  Exchange  or  the  arbi- 
tration committee  thereof  may  take  in  the  premises  will 
amount  to  nothing.  The  defendants  cannot  enforce  any 
award  or  judgment  that  they  may  make  or  render,  and 

1  apprehend  that  the  plaintiffs  could  not  be  affected  or 
injured  by  it  in  any  way.  ,;,,,.Tt  .:i0 

Having  come  to  this  conclusion,  it  would  seem  that 
the  plaintiffs  are  not  entitled  to  a  temporary  injunction. 
A  court  of  equity  should  be  extremely  cautious  in  the 
exercise  of  the  power  to  issue  an  injunction,  and  should 
award  it  only  in  very  clear  cases  (Woodward  v.  Harris, 

2  Barb.,  439).     It  should  not  be  granted  in  every  case  in 
which  a  party  brings  himself  within  the  letter  of  section 
219  of  the  Code,  but  the  nature  and  extent  of  the  injury 
which  the  plaintiff  would  suffer,  if  the  injunction.-  were 
withheld,  should  be  taken  in  consideration, Oruce  fl- 

N.S.— VOL.  VII.— 17. 
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Delaware  &  Hudson  Canal  Co.,  19  Barb.,  371  ;  Gallatin 
r>.  Oriental  Bank,  16  How.  Pr.,  253 ;  McCaflferty  «. 
Glazier,  10  Id.,  475). 

The  motion  to  continue  the  injunction  should  be  de- 
nied,  and  the  temporary  injunction  dissolved,    tnir,! 


DOYLE  against  MULREN. 
New  York  Superior  Court;  General  Term,  June,  1869.. 

CAUSE  OF  ACTION. — NEGLIGENCE   RESPECTING  EXCA- 
VATION.— VARIANCE  OF  PROOF. — RECOVERY 

FOR  CAUSE  NOT  ALLEGED. 
at»din«;ri  T.K  f}5>Bl£g»t 3d  eiKJjfiifl'q  a.:3  'ri:fS<{//'  .wgH 

The  plaintiff  in  this  action  alleged  in  his  complaint,  that  the  defendant 
causexl  excavations  to  be  made  on  a  lot  and  the  sidewalk  in  front 
thereof,  in  the  city  of  New  York,  and  negligently  left  the  excavation 
without  guards,  whereby  the  plaintiff*,  lawfully  passing  by,  fell  and  was 
injured.  On  the  trial  it  was  proved  that  the  defendant  was  the  con- 
tractor for  building  an  edifice  at  the  place  in  question,  but  did  not  make 
the  excavation,  nor  occupy  or  use  any  part  of  the  excavation,  but  that 
he  had  put  up  a  pile  of  bricks  in  the  street,  the  effect  of  which  was  to 
darken  the  way,  and  that  in  the  darkness  plaintiff  fell  into  the  excava- 
tion; and  the  judge  charged  the  jury  that  they  were  to  determine 
whether  the  defendant  occupied  or  used  the  excavation,  and  if  he  did, 
'whether  he  neglected  to  put  up  guards  and  lights. — Held,  that  a  gen- 
eral motion  to  dismiss  the  complaint  at- the  conclusion  of  this  evidence, 
was  not  sufficient  to  enable  the  defendant  to  raise,  upon  appeal,  the 
objection  that  the  proof,  and  a  verdict  for  the  plaintiff  thereon,  were 
not  within  the  scope  of,  or  sustained  by  the  pleadings. 

Upon  the  facts  proved  in  this  case,  the  liability  of  the  defendant  did  not 
depend  upon  his  occupancy  or  possession  of  the  excavation. 

Appeal  from  a  judgment. 

This  action  was  brought  by  Bridget  Doyle  against 
Michael  Mulren,  to  recover  damages  for  injuries  sus- 
tained by  plaintiff  from  falling  into  an  excavation.  <jw 
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The  complaint,  omitting  such  portions  as  are  not  ne- 
cessary for  the  decision  of  the  cause,  was  as  follows  : 

"Bridget  Doyle,  the  plaintiff  in  this  action,  respect- 
fully'shows  to  this  honorable  court,  that  on  or  about 
;  the  second  day  of  November,  1867,  at  the  city  of  New 
York,  Michael  Mulren,  the  defendant,  had  caused 
certain  excavations  to  be  made  on  the  lot  and  sidewalk 
fronting  the  same,  situated  on  the  west  side  of  James- 
street,  about  seventy  feet  south  from  the  corner  formed 
by  the  intersection  of  said  street  and  New  Bowery, 
and  known  as  No.  27  James-street,  to  the  best  knowl- 
edge, information,  and  belief  of  the  plaintiff. 

"  That  said  excavations  were  so  made  on  the  said  lot 
and  sidewalk  fronting  on  the  same,  to  the  depth  of 
eight  to  ten  feet  or  thereabouts. 

"  And  this  plaintiff  further  shows  that  the  said  ex- 
cavations were  at  the  time  aforesaid,  left  in  a  negligent 
and  careless  condition,  in  this,  that  they  were  left  with- 
out sufficient  guards,  or  any  guards  for  proper  protec- 
tion of  pedestrains  on  the  said  sidewalk  and  street, 
and  that  the  said  negligent  and  careless  condition  was 
a,nd  remained  a  continued  danger  to  passers  by. 
".  "That  at  or  about  eight  o'clock,  P.M.,  of  the  sec- 
ond day  of  November,  1867,  while  this  plaintiff  was 
passing  along  the  said  sidewalk  as  she  lawfully  might, 
intending  to  go  from  Chatham-square  to  No.  65  James- 
street,  she  did  without  any  negligence  or  carelessness 
on  lier  part,  fall  into  the  said  excavation  so  made  in 
the  said  lot  and  sidewalk,  so  being  negligently  and 
carelessly  unguarded  and  unprotected  as  aforesaid. 

"  That  by  reason  of  the  premises  the  said  plaintiff 
has  sustained  damages,  as  she  is  advised  and  believes, 
in  the  sum  of  one  thousand  dollars. 

"Wherefore  she  demands  judgment  against  the 
said  defendant  for  her  damages  in  the  premises,  in  the 
sum  of  one  thousand  dollars.'* 

On  the  trial  the  following  matters  appeared  in  the 
evidence  :  A  brick  house  stands  on  the  corner  of  New 
Bowery  and  James -st.  ;  and,  opposite  to  a  portion  of  this 


260  ABBOTTS'^ETTAIJTICE^KEPORTS. 

Doyle  v.  Mulren. 

house,  and  a  portion  of  the  excavation,  there  were  a 
large  quantity  of  brick  piled  up,  resting  partly  on  the 
sidewalk,  and  partly  on  the  street,  leaving  a  space,  te- 
tween  the  pile  and  the  house,  and  between  the  pile  and 
the  excavation,  of  about  two  feet.  This  pile  extended 
from  some  point  opposite  the  excavation  a  distance  of 
twenty-five  or  thirty  feet,  to  a  point  distant  ten  or  twelve 
feet  south  of  said  corner.  A  person  passing  along 
James-street  in  a  southerly  direction  first  encounters 
this. house  and  pile  of  bricks,  and  passing  between  them 
comes  immediately  to  the  excavation  in  question,  which 
was  on  the  lot  adjoining  this  corner  house  on  the  south. 

The  excavation  was  made  for  the  purpose  of  laying 
the  foundation  of  the  James-street  school  house,  to  be 
erected  on  such  adjoining  lot,  and  the  evidence  was  con- 
tradictory as  to  whether  it  extended  into  the  sidewalk 
or  not. 

The  defendant  was  the  contractor  to  build  the  school 
house.  By  his  contract  he  was  to  erect  the  building, 
but  not  to  excavate  for  the  foundation.  He,  in  fact,  did 
not  dig  the  excavation,  or  caused  it  to  be  dug.  That  was 
done  by  some  other  person,  who,  having  finished  his 
work,  liad  left  the  premises.  At  the  time  of  the  accident, 
defendant  had  not  used  or  actually  occupied  any  part 
of  this  excavation,  which  laid  between  his  building  line 
and  the  street,  and  his  building  line  was  four  feet  inside 
of  the  inside  line  of  the  sidewalk,  nor  was  it  necessary 
for  erecting  the  building  to  use  or  actually  occupy  that 
part.  He,  however,  had  erected  the  above  mentioned  pile 
of  bricks,  and  the  effect  of  this  was  to  prevent  the  street 
lamps  on  the  corner  of  James-street  and  New  Bowery 
front  shedding  any  light  in  the  narrow  passage-way  be- 
tween the  pile  of  bricks  and  the  house,  or  on  the  exca- 
vation. 

The  only  safeguard  pretended  to  have  been  erected 
was  a  large  timber,  running  from  the  corner  house  across 
the  sidewalk  to  the  pile  of  bricks.  .  There  was  contradic- 
tory evidence  as  to  whether  that  safeguard  was  there 
or  not.  The  preponderance  of  proof  was  that  it  was  not. 
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On  the  evening  of  November  2,  1867,  the  plaintiff  was 
walking  down  James-street  from  the  New  Bowery, 
passed  through  this  narrow  passage-way,  and  suddenly 
tell  into  the  excavation. 

At  the  conclusion  of  the  testimony  on  both  sides,  the 
defendant  moved  to  dismiss  the  complaint,  without  spec- 
ifying any  grounds.  , 

The  motion  was  denied,  and  an  exception  taken. 

The  judge  thereupon  charged  the  jury  as  follows : 
•  •"  To  entitle  the  plaintiff  to  recover,  gentlemen,  you 
must  be  satisfied  from  the  evidence,  that  the  defendant 
was  negligent  in  the  performance  of  some  duty  which  he 
ought  to  have  done,  and. that  the  plaintiff  was  guilty  of 
no  negligence  which  contributed  to  the  accident.  If,  in 
walking  along  the  sidewalk,  she  exercised  the  care  which 
a  prudent  person  would  have  done  under  the  circum- 
stances, and  the  accident  occurred  without  any  fault  on 
her  part,  she  will  be  entitled  to  recover,  if  you  find  that 
the  defendant  was  negligent  in  the  performance  of  some 
duty  which  he  ought  to  have  performed. 

."  The  evidence  shows  there  was  a  pile  of  brick,  partly 
covering  the  sidewalk,  leaving  a  space  of  two  or  three 
feet  between  the  brick  and  the  house,  and  that  there 
was  an  excavation  of  eight  or  ten  feet  into  which  the. 
plaintiff  fell.  The  defendant  has  given  some  testimony 
himself  in  regard  to  the  matter.  You  will  say  from  all 
the  evidence  whether  he  occupied  or  used  this  excava- 
cion.  If  he  did  so  occupy  and  use  it,  without  placing 
iround  the  excavation  a  proper  guard,  or  without 
putting  a  light  there,  or  taking  such  precaution  as 
would  warn  people  of  the  danger,  he  will  be  liable  in 
this  action  for  such  damages  as  the  plaintiff  has  sus- 
tained,—in  case  you  find  there  was  no  negligence  on  her 
part. 

'  "The  damages,  if  you  find  for  the  plaintiff,  should  not 
"Be'  exorbitant ;  they  should  be  within  reasonable 
bounds  ;  and  that  is  a  matter  entirely  within  your  dis- 
cretion." 

Defendant's  counsel  then  asked  the  court  to  charge, 
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that  the  defendant  was  not  in  the  occupancy  or  possess- 
ion of  this  excavation  on  James-street,  and  was  therefore 
entitled  to  a  verdict.  Denied,  and  defendant  excepted. 
The  jury  rendered  a  verdict  for  the  plaintiff  for  one 
hundred  and  fifty  dollars,  and  judgment  was  rendered 
thereon  for  the  sum  of  three  hundred  and  three  dollars 
and  three  cents,  on  the  24th  day  of  March,  1869,  from 
which  the  defendant  appealed. 

A.  A.  Red  field,  for  the  appellant.— I.  For  all  that 
appears,  the  excavation  of  this  area  on  the  sidewalk 
was  done  without  a  license  from  the  public  authorities, 
and  it  was,  therefore,  a  public  nuisance.  (1.)  Therefore 
the  owner  of  the  premises  who  caused  it  to  be  dug  is 
primarily  liable  (Congreve  v.  Smith,  18  N.  T.t  79 ; 
Storrs  t>.  Utica,  17  Id.,  107).  (2.)  And  so,  also,  is  the  per- 
son who  actually  did  the  work  liable  (Creed  v.  Hartmann, 
29  -ZV.  r.,  691).  (3.)  But  a  third  person,  who  neither 
caused  the  excavation  to  be  dug,  nor  dug  it  himself, 
cannot  be  made  responsible  for  it,  unless  either  as 
owner,  tenant,  or  in  some  other  way,  he  comes  into  the 
exclusive  possession  and  absolute  control  of  the 
premises  with  the  nuisance  upon  it.  The  defendant 
stood  in  neither  of  these  three  relations  toward  the  prem- 
ises. 

II.  The  court  charged  that  the  defendant  must  be 
found  to  have  been  "negligent  in  the  performance  of 
some  duty."  (1.)  Where  is  the  foundation  of  any  ob- 
ligation on  the  defendant's  part  ?  His  contract  to  build 
up  the  walls  did  not  require  him  to  protect  this  excava- 
tion (City  of  Buffalo  v.  Holloway,  IN.  Y.  [SScld.],  493  ; 
Storrs  v.  Utica,  17  N.  Y.,  107).  (2.)  The  judge  con- 
founded this  case  with  those  which  turn  on  the  liability 
of  tenants  for  a  nuisance  existing  on  demised  premises. 
Such  cases;  like  Irvin  v.  Fowler  (5  Robt.,  482),  have  no 
analogy  with  the  case  at  bar. 

H.  C.  Snebly,  for  the  respondent 
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JONES  J. — One  who,  by  an  erection  made  "by  himself 
in  a  public  highway,  renders  an  excavation  made  on 
adjoining  property  by  the  owner  thereof  or  his  author- 
ity, more  dangerous  to  those  lawfully  using  the  high- 
way than  it  otherwise  would  be,  is  bound  to  use  proper 
and  reasonable  precautions  to  protect  those  so  using  the 
highway  from  sustaining  injury  by  falling  (without  neg- 
ligence on  their  part),  into  the  excavation,  thus  rendered 
more  dangerous. 

A  violation  of  this  duty  by  the  negligent  omission  of 
such  precautions,  subjects  the  violator  to  liability  for 
damages  at  the  suit  of  one  who  thereby,  without  contrib- 
utory negligence,  sustains  injuries. 
.  The  uncontroverted  facts  in  this  case  show  that  the 
defendant,  by  the  erection  of  the  pile  of  bricks  in  the 
street,  rendered  the  excavation  more  dangerous  to  those 
using  the  street  at  night  than  it  otherwise  would  have 
been. 

The  questions,  as  to  whether  defendant  negligently 
omitted  to  put  proper  and  reasonable  safeguards  about 
this  excavation,  as  to  whether  plaintiff  was  guilty  of 
negligence  contributing  to  the  injury,  arid  as  to  the  dam- 
ages sustained  by  her,  were  submitted  to  the  jury,  who 
found  in  favor  of  the  plaintiff  upon  sufficient  evidence. 

lam  aware  that  the  defendant's  liability  was  not 
placed  upon  the  above  ground,  either  in  the  complaint 
or  in  the  charge  of  the  judge,  and  am  also  aware  of  the 
principle  that  a  recovery  should  be  secundum  allegata> 
as  well  as  probata  (Rome  Exchange  Bank  v.  Eames,  1 
Keyes,  588  ;  Wright  v.  Delafield,  25  W.  7!,  266  ;  Code, 
§§  171,  173). 

But  the  objection,  that  the  cause  of  action  proved,  is 
not  the  cause  of  action  alleged  in  the  complaint,  and 
that  the  cause  of  action  alleged  in  the  complaint  is  un- 
proved in  its  entire  scope  and  meaning,  must  be  dis- 
tinctly taken  at  the  trial,  in  order  to  be  available  on 
appeal. 

The  objection  was  not  so  taken  in  this  case. 

The  defendant  moved  to  dismiss  the  complaint  with- 
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out  specifying  any  grounds,  and  on  a  denial  of  the  mo- 
tion an  exception  was  taken.  Such  a  motion  is  held  by 
the  court  of  appeals  to  be  insufficient  to  enable  the  de- 
fendant to  raise,  on  appeal,  the  objection  in  question 
(Bel knap  v.  Sealey,  14  -ZV.  J".,  144  ;  Rosebrooks  v.  Dins- 
more,  6  Abb.  Pr.  N.  S.,  69  ;  reversing  4  72oW.,672. 

The  only  other  exception  was  to  a  refusal  to  charge 
4<  that  the  defendant  was  not  in  the  occupancy  or  posses- 
sion of  the  excavation,  and  was  therefore  entitled  to  a 
Terdicf." 

As  his  liability  does  not  depend  on  his  occupancy  or 
possession  of  the  excavation,  it  would  have  been  error 
thus  to  charge. 

f :  The  exception  does  not  point  to  the  objection,  that, 
although  there  may  be  some  cause  of  action  proved,  yet 
it  is  not  the  one  alleged  in  the  complaint,  and  that  the 
cause  of  action  alleged  in  the  complaint  was  wholly  un- 
proved in  its  entire  scope  and  meaning,  as  the  ground 
of-  the  request  to  charge  that  defendant  was  entitled  to 
a  verdict.  If  the  objection  has  been  thus  presented, 
non  conslat,  but  that  the  judge  might  have  allowed  a 
juror  to  be  withdrawn,  and  permitted  plaintiff  to  move 
at  special  term  to  amend  her  complaint. 

The  only  point  raised  by  this  exception  is,  whether 
the  proof  sustains  the  ground  upon  which  the  judge  at 
the  trial  placed  the  defendant's  liability.  It  is  unneces- 
sary, in  the  view  taken  by  the  general  term,  of  the 
ground  of  defendant's  liability,  to  consider  that  point. 

FREEDMAN,  J.,  concurred. 
MONELL,  J.,  dissented. 
Judgment  affirmed,  with  costs. 


,j\ 
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THE  PEOPLE  against  THE   ALBANY   AND 
QUEHANNA  RAILROAD  COMPANY. 

Supreme  Court,  SsventJi  District;   Special  Term,   De- 
cember, 1869. 

ACTION. — Quo    WARRANTO. — MODE    OF    TRIAL. — 
WAIVER  OF  JURY. — ELECTIONS  IN  COR- 
PORATIONS. — RECEIVER. 

An  action  lies,  by  the  attorney-general,  in  the  name  of  the  People,  upon 
his  own  information,  to  determine  which  of  t\vo  classes  of  persons,  each 
claiming  to  constitute  the  board  of  direction  of  a  corporation,  are  en- 
titled to  hold  office. 

The  issues  of  fact  in  such  action  are  triable  by  the  court,  without  a  jury, 
except  that  the  whole,  or  any  particular  issue  involved,  may  be  ordered 
to  be  tried  by  a  jury. 

An  application  to  submit  such  issues  to  a  jury  may  be  held  to  be  too  late, 
after  the  parties,  counsel  and  witnesses  are  present,  and  the  trial  has 
been  actually  commenced. 

A  by-law  of  a  corporation  requiring  that  on  an  election  day  the  secretary 
should  produce  the  transfer  books  and  a  list  of  the  stockholders  entitled 
to  vote,  <fcc.,  and  that  inspectors  should  be  chosen  from  among  the 
stockholders, —  is  directory,  and  an  omission  to  produce  the  books  does 
not  invalidate  the  election,  although  it  casts  the  burden  of  proof  upon 
the  parties  claiming  undeiut,  to  show  that  voters  challenged  were,  or 
appeared  by  the  books  to  be,  entitled  to  vote. 

The  validity  of  an  election  of  officers  in  a  corporation  is  not  affected  by 
the  fact  that  the  poll  was  not  opened  until  shortly  after   the  time  fixed 
in  the  notice,  and  that  the  inspectors  kept  it  open  beyond  the  hour  an- 
nounced, for  as  long  a  time  as,  in  the  exercise  of  a  reasonable  discretion, 
was  necessary,  in  order  to  receive  the  votes  of  the  voters  present. 
Nor  is  it  affected  by  the  fact  that   the  meeting  was  called  to  order  by  a 
person  who  held  a  proxy  to  vote,  and  was  requested  by  the  president 
to  represent  him  at  the  meeting,  but  was  not  a  stockholder. 
A  part  of  the  stockholders  of  a  corporation,  met  fifteen  minutes  before  the 
hour  for  which  an  election  was  appointed,  and  organized  as  a  meeting 
of  the  corporation,  and  those  inspectors,  and  precisely  at  the  hour,  by  the 
observatory  time,  as  they  claimed,   they  adopted  resolutions  to  proceed 
with  the  election,  and  confirming  the  selection  of  inspectors,   and  there- 
upon held  an  election ;   while  another  party  of  stockholders,   in   another 
room,  at  or  shortly  after  the  hoar  appointed  (according  to  the  clock  in 
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the  office  of  the  corporation,  which  was  slower  than  observatory  time), 
organized  as  a  meeting  of  the  corporation,  and  appointed  inspectors, — 
•who,  however,  were  not  stockholders, — and  proceeded  also  to  afi  elec- 
tion.— JfelJ,  that  the  latter  election  was  valid,  and  the  former  void. 

An  election  of  directors  of  a  corporation  may  be  held  void  on  the  ground 
of  a  pre-conceived  scheme,  combination  or  conspiracy  to  carry  the  elec- 
tion by  the  use  and  abuse  of  legal  process  and  proceedings,  and  efforts 
and  contrivances  to  prevent  a  fair  election. 

A  receiver  should  not  be  appointed  ex-parie,  except  where  the  defendant 
is  out  of  the  jurisdiction,  and  cannot  be  found,  or  it  is  necessary  to  in- 
terfere before  there  is  time  to  give  notice,  in  order  to  prevent  the  de- 
struction or  loss  of  property. 

The  ex-parte  appointment  of  a  receiver  of  shares  in  a  corporation,  pro- 
cured in  a  case  where  such  necessity  does  not  exist,  with  a  view  to  con- 
trol the  vote  upon  such  shares  at  an  election  of  corporate  officers,  may 
be  regarded  as  unwarranted,  and,  in  connection  with  other  facts,  as 
vitiating  the  election  affected  thereby.  So  may  the  delay  to  serve  in- 
junctions and  orders  of  arrest  against  officers  of  a  corporation,  until  a 
time  which  shall  affect  their  presence  or  power  to  act  at  the  election. 

A  court  of  equity  has  not  power  to  restrain  an  officer  of  a  corporation 
from  performing  the  general,  ordinary  and  proper  duties  of  his  office, 
by  an  ex-parte  injunction ;  although  it  may  restrain  him  from  a  particu- 
lar wrong  affecting  private  rights,  and  may  suspend  or  remove  a  direc- 
tor or  trustee  in  certain  cases. 

The  form  of  injunction  sanctioned  in  the  case  of  Brown  v.  PaciGc  Mail 
Steamship  Co.  (5  Blatchf.  C.  Ct.,  525),— approved. 

Trial  by  the  court. 

This  action  was  brought  "by  the  attorney-general, 
upon  his  own  information,  in  the  name  of  the  People, 
against  the  Albany  and  Susquehanna  Railroad  Com- 
pany, Joseph  H.  Ramsey,  and  many  other  persons, 
named  below,  to  determine  a  controversy  respecting  the 
management  of  the  railroad  company. 

The  substance  of  the  allegations  of  the  complaint 
were  as  follows  : 

That  the  Albany  &  Susquehanna  Railroad  Company 
is  a  corporation  created  by  and  existing  under  the  laws 
of  the  State  of  New  York,  organized  for  the  purpose  of 
constructing,  maintaining  and  operating  a  railroad  un- 
der the  general  laws  of  this  State  ;  that  they  own  and 
operate  a  railroad  from  Albany  to  Binghamton,  in  this 
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State  ;  that  the  stockholders  of  said  company  are  di- 
vided into  two  parties,  each  claiming  to  hold  a  majority 
of  the  stock  of  said  company,  and  each  claiming  that 
they  are  rightfully  entitled  to  a  majority  of  the  legal 
votes  cast  at  an  election  of  directors  of  said  company, 
which  was  held  in  the  city  of  Albany,  September  7, 
1869  ;  that  these  differences  led,  prior  to  said  September 
7,  to  a  series  of  litigations,  and  gave  rise  to  a  number  of 
actions. 

ivjrOne  of.  these  actions  was  brought  in  the  supreme 
court,  in  the  first  judicial  district,  by  Joseph  Bush, 
against  said  company  and  others,  for  the  cancellation 
of  certain  stock,  and  an  injunction  was  granted  therein 
against  the  conversion  of  bonds  into  stock,  and  a  re- 
ceiver of  said  stock  was  appointed. 

Another  suit  was  brought  in  said  court,  in  the  county 
of  Otsego,  by  the  town  of  Oneonta,  wherein  an  injunc- 
j  unction  was  issued  against  the  commissioners  of  said 
town  from  voting  on  certain  stock. 

Another  suit  was  brought  in  said  court,  in  the  first 
judicial  district,  by  David  Wilbur,  plaintiff,  against  said 
company  and  others,  wherein  an  injunction  was  issued. 
Another  action  waS  brought  in  said  court  and  dis- 
trict, by  said  Wilbur,  against  said  company  and  others, 
in  which  an  injunction  was  issued. 

Another  action  was  brought  in  said  court  and  district, 
by  Azro  Chase,  wherein  the  defendants,  James  Fisk, 
Jr.,  and  Charles  Courier,  were  appointed  receivers  of 
said  road,  and  the  said  receivers  gave  bond,  and  took, 
or  claimed  to  take,  possession  of  said  railroad. 
( .  i.  Another  action  was  brought  in  the  name  of  said  rail- 
road company,  in  the  county  of  Albany,  against  Jacob 
Leonard  and  others,  wherein  an  injunction  was  granted; 
and  another  action  was  brought  in  said  court,  wherein 
John  W.  Van  Valkenburgh  was  plaintiff,  and  the  said ' 
company  was  defendant,  wherein  Robert  H.  Pruyn  was 
appointed  receiver  of  said  company,  and  he  filed  his 
bonds,  and  took,  or  claimed  to  take,  possession  of  said 
road. 
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Another  action  was  brought  in  said  court  nnd  county, 
wherein  the  said  road  was  named  as  plaintiff,  and  the 
directors  and  both  receivers  were  named  as  defendants, 
wherein  an  injunction  was  granted. 

Another  action  was  brought  by  said  Pruyn,  in  the 
county  of  Albany,  against  the  sheriffs  of  different  coun- 
ties, wherein  an  injunction  was  issued  —  and  another 
action  was  brought  by  Jay  Gould  against  said  company, 
and  that  various  proceedings  for  contempt  in  violating 
injunctions  on  both  sides  had  been  instituted.  All  such 
proceedings  are  now  pending  and  undetermined,  and 
various  other  suits  between  the  contending  parties  are 
in  progress  or  threatened.  The  controversies  which  have 
arisen  out  of  such  actions  and  litigations  have  given 
rise  to  conflict  of  authority  between  public  officers  in 
attempts  to  execute  conflicting  processes  from  different 
judicial  officers,  to  such  an  extent  as  seriously  to 
threaten  the  public  peace  along,  the  line  of  said  com- 
pany's railroad;  and  such  controversies  were  tempo- 
rarily quieted  by  an  agreement  between  the  contending 
parties,  of  which  the  following  is  a  copy : 

"  ALBANY,  August  11,  1869. 
"  To  the  Governor  of  the  State  of  New  York  : 

"By  virtue  of  certain  judicial  proceedings,  and  con- 
flicts of  jurisdiction  and  collisions,  it  has  become,  and 
is  impracticable  to  operate  and  run  the  Albany  and 
Susquehanna  Railroad  either  under  the  management  of 
the  directors  or  the  control  of  the  persons  claiming  to 
be  receivers.  The  public  interests  and  the  obligations 
of  the  company  demand  that  the  road  should  be  run 
and  operated,  and  the  undersigned,  as  contending  claim- 
ants to  the  possession  of  the  road,  hereby  request  }rou 
to  appoint  some  suitable  person  or  persons,  to  act  as 
superintendent,  and  to  run  and  operate  the  road  under 
your  directions  and  during  your  pleasure,  or  until  the 
necessity  of  such  superintendence  shall  cease — said  ap- 
pointment and  the  possession  by  yourself,  and  the  per- 
bon  or  persons  to  be  appointed  not  to  affect  the  legal 
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rights,  or  the  present  actual  possession  of  the  parties 
respectively  to  any  part  of  said  road,  or  the  officers  or 
property  thereof.  It  is  understood  that  you  are  to  em- 
ploy such  agencies,  financial  or  otherwise,  as  you  may 
require,  and  to  fix  the  compensation  of  ail  persons  em- 
ployed by  you." 

In  pursuance  of  this  request,  the  governor  ap- 
pointed Robert  L.  Banks  executive  and  financial  agent, 
to  run  and  operate  said  road,  and  the  said  Banks 
entered  upon  the  discharge  of  said  trust,  and  lias  since 
continued  to  have  the  charge  and  management  of  the 
same. 

On  September  7,  then  instant,  the  day  fixed  for 
the  annual  election  for  directors  for  said  company,  each 
of  said  contending  parties,  holding  or  pretending  to 
hold  an  election  separate  and  apart  from  the  others, 
elected  a  separate  board  of  directors. 

One  of  said  parties  elected,  or  pretended  to  elect,  J. 
Pierpont  Morgan,  and  twelve  other  persons  named  and 
made  defendants  in  this  suit,  and  the  others  of  said  con- 
tending parties  elected,  or  pretended  to  elect,  as  direc- 
tors of  said  company,  Charles  Courter,  and  twelve  other 
persons  named  as  defendants  in  this  suit. 

The  plaintiff  further  alleges,  on  information  and  be- 
lief, that  both  of  said  elections  •were  illegal,  irregular 
and  void  ;  that  the  inspectors  of  each  side  were  ap- 
pointed in  a  manner  not  authorized  by  law,  or  by  the 
by-laws  of  said  company  ;  that  stock  was  voted  on,  and 
by  persons  not  authorized  to  cast  a  vote  thereon  ;  that 
the  inspectors  on  both  sides  were  restrained  by  injunc- 
tions, while  the  election  was  going  on,  from  acting 
according  to  their  own  judgment ;  that  the  trans- 
fer books  were  not  present,  and  were  not  produced, 
although  demanded  by  several  stockholders  ;  that  sev- 
eral towns  along  the  line  of  said  road  are  owners  of  the 
stock  of  said  company,  and  that  three  or  more  of  such 
towns  were  represented  at  said  election  by  rival  com- 
missioners, and  votes  on  such  stock  were  cast  on  each 
side. 
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That  Joseph  H.  Ramsey  has  given  notice  of  the  pre- 
sentment of  a  petition  to  the  supreme  court  for  the  re- 
moval of  the  last  named  board  of  directors,  and  for  the 
confirmation  of  the  election  of  the  first  named  board  of 
directors  ;  that  another  action  has  been  brought  in  the 
name  of  Eli  Perry,  as  plaintiff,  to  restrain  the  last  above 
named  board  of  directors,  Charles  Courter  and  his  as- 
sociates, from  acting  as  directors  ;  that  five  other  suits 
have  been  brought  in  relation  to  the  said  matters  referred 
to — in  one  of  which  the  defendants,  Groesbeck,  Chamber- 
lain, Morrell,  Boyd,  Vincent,  and  Palls,  are  plaintiffs — in 
another  said  company  and  J.  H.  Ramsey  are  named  as 
plaintiffs — in  another  J.  W.  Van  Valkenburg — in  anoth- 
er Minard  Harder,  and  in  another  J.  Eddy,  as  plaintiffs. 

That  plaintiffs  are  informed  that  the  last  named 
board  threatened  and  intend  to  bring  suits  to  compel 
the  delivery  to  them  of  the  property  of  the  company, 
and  to  secure  the  recognition  of  their  claims  as  directors 
of  said  company. 

The  plaintiff  further  alleges,  that  each  of  said  pre- 
tended boards  of  directors  threaten  and  intend  to  take, 
or  claim  to  have  possession,  of  said  railroad,  and  all  the 
property,  books,  and  papers  belonging  to  said  company, 
and  to  exercise  all  the  franchises,  privileges,  and  cor- 
porate rights  granted  to  said  corporation,  and  the  plainT 
tiffs  allege  and  insist  that  such  claims  are  without  foun- 
dation in  right,  and  if  such  threats  are  carried  into 
execution  by  either  of  said  contending  boards  of  direci 
tors,  it  will  be  a  usurpation  of  the  franchises  and  cor- 
porate rights  of  said  corporation,  and  will  lead  to  a 
conflict  of  judicial  authority,  and  to  a  breach  of  the 
peace  and  the  good  order  of  the  community. 

The  plaintiff  further  alleges,  upon  information  and 
belief,  that  large  amounts  of  the  stock  of  said  company, 
and  other  property  of  said  company,  have  been  alien- 
ated and  transferred  by  the  officers  of  said  company 
contrary  to  law,  and  foreign  to  the  business  of  gaid 
company,  and  particularly  to  a  number  of  persons 
therein  named. 
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The  plaintiff  further  states,  that  the  governor  is  de- 
sirous of  being  relieved,  and  of  relieving:  those  appoint- 
ed by  him,  in  the  management  of  said  railroad,  and 
from  the  positions  occupied  and  the  responsibility  borne 
by  them  under  the  agreement  aforesaid  ;  that  the  gov- 
ernor cannot  determine,  without  danger  of  doing  injust- 
ice to  one  of  the  parties,  whether  either  of  said  boards, 
and  if  either,  which  of  these,  is  lawfully  entitled  to  the 
possession  and  management  of  said  road,  and  of  the 
company's  affairs  ;  that  the  decision  of  the  governor,  if 
made,  would  not  have  the  force  of  a  judicial  determina- 
tion, and  might  result  in  injury  to  the  corporation. 

That  the  governor  has,  therefore,  requested  that  this 
action  be  brought,  in  order  that  the  said  railroad  may 
be  placed  under  the  direction  and  control  of  competent 
judicial  authority,    independent    of   both    contending 
parties,  until  the  rights  of  the  respective  parties  to  the 
said   controversy  can  be  judicially  determined.     The 
complaint  prays  for  an  injunction  against  the  defendants 
composing  the  two  boards  of  directors,  restraining  them 
from  taking  possession  of,  or  in  any  manner  interfering 
with,  the  said  railroad,  or  any  of  its  property,  books  and 
papers,  and  from  exercising  the  franchise  privilege  or 
corporate  rights  of  said  corporation,  and  from  acting  as 
directors  or  officers  of  said  corporation  ;  also,  that  it  be 
adjudged  whether  either  of  the  said  elections  were  regu- 
lar and  legal,  and  if  either,   which  of  them ;   that  if 
neither  of  said  boards  be  declared  duly  elected  and  en- 
titled to  hold   office  under  said  elections,    that  both 
classes  of  said  defendants  be  removed  from  office,  and 
a  new  election  ordered  by  the  court.     Also,  that  the  de- 
fendants be  restrained  from  prosecuting  any  of  the  suits 
heretofore  brought  as  above  stated,  and  from  commenc- 
ing any  new  suits  or  proceedings  in  relation  to  said  con- 
troversy, and  that  they  be  restrained  from  holding  any 
other  election  of  directors  of  said  company.     Also,  that 
receivers  Pruyn,  Courter  and  Fisk,  be  restrained  from 
taking  possession  of  said  railroad,  or  in  any  way  or 
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manner  interfering  with  the  same,  and  that  a  receiver 
be  appointed  to  take  possession  of  the  road. 

The  defendants  composing  the  board  of  directors  em- 
bracing Walter  S.  Church,  Charles  Courter,  James 
Pisk,  Jr.,  and  others,  answered  the  complaint,  and  set 
np  that  they  were  in  all  respects  lawfully  elected  direc- 
tors of  said  company  at  the  time  and  place  mentioned 
in  said  complaint,  and  claim  that  said  election  was 
fairly  and  lawfully  conducted,  so  far  as  relates  to  their 
own  election,  and  deny  the  validity  of  the  election  of 
the  other  board,  headed  by  J.  Pierpont  Morgan,  and 
deny  that  such  election  was  held  by  legal  inspectors, 
and  allege  that  such  inspectors  did  not  take  their  places, 
or  receive  votes,  or  act  as  inspectors,  until  more  than 
twenty  minutes  after  the  regular  inspectors  had  com- 
menced to  act,  and  more  than  twenty  minutes  after  the 
time  fixed  by  the  by-laws  of  said  company  for  opening 
the  polls,  and  in  effect  admit  other  of  the  general  alle- 
gations of  the  complaint,  and  demand  judgment  that 
the  election  of  these  said  defendants  as  directors  of  said 
corporation  be  declared  and  adjudged  regular  and  valid, 
and  that  the  said  defendants,  Walter  S.  Church,  Charles 
Courter  and  their  associates,  be  put  in  possession  of  .the 
property  and  franchises  of  said  corporation,  and  an  in- 
junction issued,  as  asked  for  in.  the  complaint,  ;against 
the  said  Morgan  and  others  claiming  to  act  as  directors 
of  said  corporation  as  against  the  said  defendants. 

The  defendants,  J.  Pierpont  Morgan,  Robert  H. 
Pruyn,  and  others,  comprising  the  other  board  of  direc- 
tors, in  like  manner  answered  the  complaint,  asserting 
the  legality  of  their  elections,  and  denying  the  legality 
of  the  election  of  the  said  board  headed  by  Walter  S. 
Church,  Courter  and  others,  and  denying  that  James 
Fisk,  Jr  ,  and  Charles  Courter  were  lawfully  appointed 
receivers,  and  insisting  that  such  appointment  was  illegal 
and  void,  and  alleging  that  a  receiver  of  said  road  had 
been  previously  duly  appointed  and  was  in  possession 
of  said  road  at  the  time  of  such  appointment,  and  alleg- 
ing that  the  pretended  order  appointing  Fisk  and  Courter 
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receivers,  and  all  other  orders  and  injunctions,  includ- 
ing said  order  appointing  said  receivers — were  obtained 
by  false  and  fraudulent  misrepresentation  and  suppress- 
ion of  Hie  truth,  and  in  aid  of  a  conspiracy  against  the 
interests  of  said  railroad  and  the  stockholders  thereof, 
and  in  order  to  get  the  possession,  control  and  manage- 
ment of  said  road  away  from  the  stockholders  of  said 
company,  to  the  end  that  it  might  be  managed  and  con- 
trolled in  the  interest  and  for  the  benefit  of  Jay  Gould-, 
James  Fisk,  Jr.,  and  others  acting  with  them,  and 
in  effect  admit  other  of  the  general  allegations  of  the  com- 
plaint, and  averring  that  all  that  had  been  done  by  them 
or  others  acting  with  them,  had  been  lawful  and  fair, 
and  properly  done  for  the  best  interest  of  said  corpora- 
tion demand  judgment  that  the  said  directors,  J. 
Pierpont  Morgan,  and  his  twelve  associates,  may  be  ad- 
judged and  declared  duly  and  legally  elected  and  right- 
ful directors  of  said  company,  and  as  such  entitled  to 
the  possession  of  its  property  and  to  the  exercise  of  the 
rights  and  franchises  thereof,  and  that  the  election  of 
the  said  Charles  Courter,  James  Fisk,  Jr.,  and  others, 
be  declared  illegal  and  void,  and  that  the  stock  whose 
validity  was  questioned  in  the  complaint  be  established, 
and  that  an  injunction  issue  as  asked  for  in  the  com- 
plaint against  the  said  Charles  Courter  and  others,  re- 
straining them  from  interfering  with  the  property  of 
said  corporation.  Two  answers  were  put  in  nominally 
by  the  Railroad  Company,  by  different  attorneys  ;  each 
claiming  to  represent  the  corporation,  &c. ;  said  answers 
concurring  in  substance  with  the  answers  of  the  said  re- 
spective board  of  directors,  as  above  stated. 

Answers  were  also  put  in  by  the  other  defendant^ — 
Dabney,  J.  P.  Morgan,  Goodwin,  George  H.  Morgan, 
Bush,  Groesbeck,  Chamberlain,  Vincent,  MorrelJ,  Falls, 
Boyd,  Sloan,  Thompson  and  Green, — denying  the  alle- 
gations of  the  complaint  in  respect  to  such  parties,  so 
far  as  such  allegations  question  the  validity  of  the  stock 
held  by  them  respectively,  and  asserting  the  validity  of 
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such  stock,  and  of  their  title  to  the  same,  and  therein 
admitting  the  general  allegations  of  the  complaint. 

The  issues  thus  formed  came  on  for  trial  at  an  ad- 
journed special  term  and  circuit,  held  at  Rochester,  on 
the  29th  day  of  November,  1869. 

Marshall  B.  Champlain,  Attorney- General ;  George 
G.  Munger  and  Stephen  H.  Hammond,  Assistant  At- 
torneys-General, for  the  People. 

William  F.  Allen,  Charles  Tracy,  Aaron  J.  Van- 
derpool,  Henry  Smith,  Mat7iew  Hale,  and  JoJm  H.  Me- 
Farland,  for  Joseph  Ramsey,  J.  Pierpont  Morgan,  and 
other  defendants. 

Dacid  Dudley  Field,  John  H.  Martindale,  William 
C.  Barrett  and  Dudley  Field,  for  James  Fisk,  Jr.,  Jay 
Gould,  Charles  Courter,  \ValterS.  Church,  and  defen- 
dants of  the  same  class  of  directors. 

E.  DAKWIN"  SMITH,  J. — Upon  the  issues  presented 
in  the  pleadings,  and  the  mass  of  evidence  taken  upon 
this  trial,  the  first  question  presented  for  my  decision, 
relates  to  the  power  of  the  court  in  equity,  to  give  the 
relief  demanded  in  the  complaint. 

The  mode  of  determining  the  title  of  a  party  to  an 
office,  prior  to  the  Code,  was  by  quo  warranto,  or  by  in- 
formation in  the  nature  of  a  quo  warranto  ;  and  these 
proceedings  could  only  be  instituted  and  prosecuted  to 
effect  in  the  courts  of  law. 

Section  428  of  the  Code  declares  that  the  writ  of 
scire  facias,  the  writ  of  quo  warranto,  and  proceedings 
by  information  in  the  nature  of  quo  warranto,  are  abol- 
ished, and  that  the  remedies  heretofore  obtainable  in 
those  farms  may  be  obtained  by  civil  actions,  under 
the  provisions  of  that  chapter. 

Section  432  of  the  same  chapter,  provides  that  an  ac- 
tion may  be  brought  by  the  attorney -general,  in  the 
name  of  the  People,  upon  his  own  information,  or  upon 
the  complaint  of  any  private  parties  against  the  parties 
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offending, — "Where  any  person  shall  usurp,  intrude 
into,  or  unlawfully  hold  or  exercise  any  public  office, 
civil  or  military,  or  any  franchise  within  this  State,  or 
any  office  in  a  corporation  created  by  the  authority  of 
|  this  State  ;"  and  section  440  of  the  same  chapter,  -is  as 
follows:  "  Where  sev eral  persons  claim  to  be  entitled 
to  the  same  office  or  franchise,  one  action  may  be  brought 
against  all  such  persons  in  order  to  try  their  respective 
rights  to  such  office  or  franchise." 

These  sections  of  the  Code  clearly  authorize  the  in- 
stitution of  this  action  in  the  name  of  the  People.  Such 
action  must  be  commenced  and  prosecuted  like  other 
civil  actions,  and  is  to  be  governed,  in  respect  to  the 
pleadings  and  proceedings  by  the  same  rules  (People 
v.  Cook,  8  JV.  Y.  [4  Sdd.'],  67 ;  People  v.  Clarke,  11 
Barb.,  387). 

The  Code  (§  142),  requires  that  the  complaint  in  all 
actions  shall  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  action.  The  com- 
plaint in  this  case  conforms  to  this  rule,  and  asks  ap- 
propriate relief.  The  relief  demanded  consists  in,  and 
the  nature  of  the  case  requires,  the  exercise  of  the  equit- 
able power  of  the  court.  In  conformity  with  the  prayer 
of  the  complaint,  an  injunction  has  been  issued,  and  a 
receiver  has  been  appointed,  which  are  the  usual  and 
appropriate  instrumentalities  of  a  court  of  equity. 

The  action  is  therefore  properly  brought.  The  sub- 
ject matter  of  the  controversy  is  clearly  within  the  ju- 
risdiction of  the  court,  and  the  only  point  of  any  prac- 
tical consequence,  in  this  connection,  relates  to  the  mode 
of  trial. 

Issues  of  fact  upon  quo  warranto,  issues  of  fact  upon 
the  relation  of  a  party  .claiming  an  office,  upon  informa- 
tion, when  the  party  proceeded  against  was  in  the  pos- 
session of  the  offices,  before  the  Code,  and  usually  since, 
have  been  tried  by  a  jury  upon  the  issues  made  by  the 
pleadings.  The  chapter  of  the  Code,  in  respect  to  ac- 
tions in  place  of  scire  facias,  quo  loarranto',  and  of  in- 
formations in  the  nature  of  quo  warranto,  has  been  eu- 
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acted  and  incorporated  into  the  Code,  since  its  original 
enactment  in  1848,  and  no  express  provisions  are  made 
in  said  chapter,  or  elsewhere,  that  I  have  "been  able  to 
find,  providing  for  the  trial  of  such  actions.  Section  253 
of  the  Code  provides  that  issues  of  fact  in  an  action  for 
the  recovery  of  money  only,  or  of  specific  real  or  per- 
sonal property,  or  for  a  divorce  from  the  marriage  con- 
tract on  the  ground  of  adultery,  must  be  tried  by  a  jury, 
unless  a  jury  is  waived  ;  and  section  254  provides  that 
every  other  issue  is  triable  by  the  court,  which  may, 
however,  order  the  whole  issue,  or  any  specific  question 
of  fact  involved  therein,  to  be  tried  by  a  jury. 

The  issues  of  fact,  therefore,  formed  in  this  action, 
were,  in  the  first  instance,  and  are,  triable  by  the  court ; 
but  the  two  most  important  and  leading  issues  might 
have  been  submitted  to  a  jury,  and  if  an  application 
had  in  due  time  been  made  for  that  purpose,  it  would 
most  probably  have  been  granted,  and  the  court  thus 
have  been  relieved  of  the  unpleasant  burden  and  re- 
sponsibility of  passing  upon  the  facts  of  the  case.  But 
no  application  or  suggestion  of  that  kind  was  made  to 
the  court,  until  the  cause  had  proceeded  to  trial,  and 
the  attorney-general  had  opened  the  case,  read  the 
pleading?,  and  rested, — when,  the  parties  and  counsel 
being  on  both  sides  present,  and  not  unprepared  for 
trial,  and  a  large  number  of  witnesses  also  being  in  at- 
tendance, I  held  that  the  application  came  too  late,  and 
that  the  trial  must  proceed.  It  remains,  therefore,  for 
me  to  pass  upon  the  issues  made  by  the  pleadings,  as 
with  other  cases  tried  by  the  court. 

Before  proceeding  to  discuss  the  evidence  applica- 
ble to  the  leading  issues  in  the  action,  I  will  state  such 
preliminary  facts  as  I  deem  fully  established  by  the  ev- 
idence, and  undisputed. 

The  Albany  &  Susquehanna  Railroad  is  a  corpora- 
tion, organized  in  1851,  under  the  general  Railroad  Act 
of  1850,  with  a  capital  originally  of  one  million  four  hun- 
dred thousand  dollars,  divided  into  fourteen  thousand 
shares,  of  one  hundred  dollars  each,  and  subsequently 
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increased  by  special  act  of  the  legislature,  to  four  mill- 
ion dollars,  and  entitled,  under  the  lifth  section  of  the 
general  act,  to  thirteen  directors,  to  be  chosen  annually 
by  a  majority  of  the  votes  of  the  stockholders,  voting 
at  such  election,  in  such  manner  as  may  be  prescribed 
in  the  by-laws  of  the  corporation. 

The  by-laws  provide  that  the  annual  election  of  di- 
rectors should  be  held  on  the  first  Tuesday  of  Septem- ' 
ber,  1852,  and  on  the  same  day  in  each  year  thereafter, 
at  such  place  as  might  be  prescribed  by  a  resolution  of 
the  directors  the  preceding  year,  the  polls  to  be  open 
at  twelve  o'clock,  at  noon,  and  to  continue  open  until 
one  o'clock,  in  the  afternoon — that  no  transfer  of 
stock  should  be  made  for  thirty  days  next  previous  to 
the  annual  election  of  directors,  and  on  the  day  of  elec- 
tion the  secretary  should  present  to  the  inspectors  of 
election  the  transfer  books,  and  an  alphabetical  list  of 
the  names  of  stockholders  entitled  to  vote  at  such  elec- 
tions, and  the  number  of  shares  held  by  each  ;  and  that 
at  the  election  in  1862,  and  at  each  succeeding  election, 
three  persons,  who  are  stockholders,  shall  be  chosen  by 
the  persons  entitled  to  vote  for  directors,  as  inspectors 
of  the  next  succeeding  election. 

It  was  also  duly  proved  that  a  public  notice  of  the 
holding  of  the  annual  election  for  thirteen  directors  of 
said  corporation  was  duly  published  for  more  than  thir- 
ty days  before  said  election — the  first  publication  being 
on  August  3,  1869  ;  and  that  said  notice  stated,  that 
such  election  would  be  held  at  the  office  of  the  company, 
No.  262  Broadway,  in  the  city  of  Albany,  on  Tuesday, 
September  7,  1869 — that  the  poll  would  open  at  twelve 
o'clock,  noon,  and  continue  open  for  one  hour  there- 
after, and  that  the  transfer  books  would  be  closed  on 
August  7,  and  re-opened  on  September  8. 

At  the  stockholders'  meeting,  convened  in  pursuance 
to  this  notice,  it  also  appears  that  the  inspectors  of  elec- 
tion chosen  at  the  annual  election  in  1868,  to  conduct 
the  election  for  1869,  did  not  qualify  and  act,  having 
been  restrained  from  so  doing  by  injunction,  and  that,  as 
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the  proper  resource  of  the  stockholders  in  that  exigency, 
botli  classes  of  stockholders,  desiring  to  contest  such 
election,  proceeded  to  choose  inspectors  for  such  elec- 
tion. It  is  not  disputed  that  such  was  the  right  of  the 
stockholders  so  appearing  (vide  Matter  of  Wheeler,  2 
Abb.  Pr.  N.  S.,  361). 

Upon  the  evidence  on  the  merits,  it  appears  that  on 
the  day  and  at  the  place  fixed  for  such  election,  the 
stockholders  of  said  railroad  company  appeared  in 
large  numbers,  and  chose  two  sets  of  inspectors,  and 
held  two  independent  elections  in  the  same  room,  both 
proceeding  at  the  same  time,  and  that  in  proper  form 
each  set  of  inspectors  certified  to  the  election  of  a  board 
of  thirteen  directors,  at  each  poll,  one  class  of  whom  I 
will  call,  for  greater  distinction,  the  Ramsey  board, 
headed  by  J.  Pierpont  Morgan,  ancfr  one  the  Fisk  board, 
headed  by  Charles  Courterand  Walter  S.  Church — that 
each  of  these  classes  of  men  organized  after  such  elec- 
tion as  a  board  of  directors  of  said  corporation,  and 
claimed  to  be  lawfully  elected,  and  to  possess  the  right 
to  exercise  and  control  the  franchises  and  property  of 
said  corporation. 

The  chief  issues  for  my  decision  ari'se  upon  these 
facts,  and  the  evidence  relates  to  these  conflicting  claims, 
and  I  will  proceed  to  discuss  them  in  the  order  in  which 
they  were  tried. 

first.  Was  the  election  of  the  board,  called  the 
the  Ramsey  board  of  directors,  valid  and  legal,  or  oth- 
erwise ? 

The  evidence,  I  think,  clearly  establishes,  that  the 
inspectors — Snow,  Eddy  and  Harder — who  held  this 
election,  were  chosen  at  a  meeting  of  the  stockholders, 
held  in  the  hall  of  the  company's  office  or  building,  or- 
ganized soon,  and,  I  think,  from  ten  to  ^fifteen  minutes 
after  twelve  o'clock,  at  noon  ;  that  they  took  the  oath  of 
ofHce  prescribed  by  the  statute  regulating  elections  by  in- 
corporated companies— 1  Rev.  Stat.,  604,  §7,  tit.  4,  ch.  18, 
part  1, — and  immediately  proceeded  to  open  the  polls  and 
receive  votes  from  the  stockholders  present  offering  the 
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same,  and  received  the  votes  of  persons  so  voting,  in 
person  and  by  proxy,  upon  ten  thousand  seven  hundred 
and  forty-two  shares  of  the  stock  of  such  corporation/ 
all  of  which  votes  were  given  for  the  said  class  of  direc- 
tors, headed  by  the  said  J.  Pierpont  Morgan,  and  that 
they  held  such  poll  open  until  about  half  past  one 
o'clock  of  the  same  day,  and  then  canvassed  the  votes, 
and  made  and  executed  in  proper  form  a  certificate  of 
election,  certifying  in  form  and  effect  that  the  said  class 
of  thirteen  persons,  headed  by  J.  Pierpont  Morgan,  were 
duly  elected  directors  of  said  company,  and  that  each 
one  of  them  received  ten  thousand  seven  hundred  and 
forty-two  votes  for  such  office,  and  all  the  votes  cast  at 
such  election.  ' .',. 

So  far  as  the  form  of  the  proceedings  upon  this  elec- 
tion is  concerned,  I  do  not  see  why  it  was  not  in  all  re- 
spects regular  and  valid.  The  inspectors  took  the 
proper  oath,  and  proceeded  in  the  regular  and  usual 
way  to  hold  said  election.  The  treasurer  presented  to 
them  an  alphabetical  list  of  the  names  of  the  stockhol- 
ders entitled  to  vote  at  such  election,  comprising  the 
names  of  all  the  stockholders  whose  names  appeared 
upon  the  ledger  and  transfer  books,  on  the  previous 
August  7,  or  whose  stock,  scrip,  power  of  attorney,  or 
assignment  for  transfer,  had  been  presented  to  the  treas- 
urer for  transfer  before  that  day.  No  votes  were  re- 
ceived, except  from  persons  or  their  proxies,  who  ap- 
peared by  such  list  of  stockholders  to  have  been  stock- 
holders on  the  said  August  7,  and  their  names  were 
carefully  marked  and  checked  upon  such  list  as  their 
ballots  were  received.  It  is  true,  that  every  vote  so  re- 
ceived was  challenged  by  some  person  appearing  and 
claiming  to  have  a  proxy  entitling  him  to  vote  at  such 
election,  but  not  by  any  stockholder  or  person  holding 
a  proxy,  who  did  in  fact  vote  or  offer  to  vote  at  such 
election.  The  person  so  making  the  respective  chal- 
lenges did  also  demand  to  see  the  books  or  the  transfer 
book  of  the  compan}^,  at  the  time  of  making  such  chal- 
lenges. These  challenges  were  disregarded  so  far  as  the 
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same  related  to  the  production  of  the  books,  but  refer- 
ence in  respect  to  the  right  to  vote  in  each,  case  was 
made  to  the  said  list  of  stockholders,  so  provided  by% 
the  treasurer.  The  party  making  these  challenges  was 
not  entitled  to  a  production  of  the  books. 

The  challenges  were  doubtless  made  in  pursuance  of 
the  by-law  number  2,  of  the  company,  above  set  forth, 
which  must  have  been  adopted  prior  to  1852,  for  the  by- 
law section  number  one,  provides  for  an  election  to  be 
held  on  the  first  Tuesday  in  September.  1852,  and  the 
printed  book  of  by-laws,  a  copy  of  which  has  been  fur- 
nished to  me,  appears  to  have  been  printed  in  1853. 

After  that  period  the  general  railroad  act  was 
amended,  in  1854.  Section  five  of  the  amended  act, 
provided,  "  that  at  every  election  of  directors,  the  books 
and  papers  of  such  company  shall  be  exhibited  to  the 
meeting,  if  a  majority  of  the  stockholders  present  shall 
require  it."  This  provision  applies  to  the  election  of 
directors  of  all  railroad  companies,  organized  under  the 
general  law. 

But  if  this  by-law  were  in  force  it  would  be  simply 
directory,  and  the  omission  to  comply  with  it,  and  the 
disregard  of  the  challenge,  would  not  invalidate  the 
elections,  if  otherwise  valid.  It  would  doubtless  cast 
upon  the  parties  claiming  under  it  the  burden  of  show- 
ing that  the  persons  voting  at  such  election,  and  so 
challenged,  were,  or  appeared  by  the  transfer  books  on 
the  7th  of  August,  previous,  to  be  actually  stockholders  , 
in  said  company,  and  for  the  number  of  shares  so 
voted. 

This  was  done  on  the  trial,  by  the  production  of  the 
books,  and  the  production  of  the  ballots  then  deposited 
and  preserved,  and  the  proxies  presented  to  the  inspec- 
tors, and  delivered  to  them  at  the  time  of  such  election. 
From  the  books  and  list  of  stockholders  so  voting,  the 
ballots  deposited,  and  the  proxies  so  delivered  and  pro- 
duced, it  appears  that  the  persons  who  voted  at  that 
election,  in  person  or  by  proxy,  were  actual  and  lawful 
stockholders  of  said  company  at  the  time,  and  were 
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legally  entitled  to  vote  at  such  election,  with  possibly 
an  exception  in  respect  to  one  or  more  of  such  voters, 
which,  if  there  were  no  opposing  votes,  cannot  affect  the 
validity  of  the  election,  if  it  were  in  other  respects  law- 
fully held  by  said  inspectors. 

The  fact  that  the  poll  of  said  election  was  not  open 
until  after  twelve  o'clock,  and  was  held  open  until  after 
one  o'clock,  does  not  affect  the  validity  of  the  election.* 
It  would  not  have  been  lawful  to  open  such  election  be- 
fore twelve  o'clock,  for  that  was  the  time  fixed  in  the 
notice,  and  no  one  was  bound  to  be  present  before  that 
time;  but  after  the  election  was  begun,  it  was  not  im- 
proper for  the  inspectors  to  keep  it  open  as  long,  within 
a  reasonable  discretion,  as  was  necessary  to  receive  the 
votes  of  all  the  stockholders  present,  ready  and  offering 
to  vote  (Vide  19  Wend.,  147,  in  the  Matter  of  the  Long 
Island  Railway  Company). 

The  objection,  that  the  meeting  of  stockholders,  held 
in  the  hall  of  said  office  or  building,  was  called  to  order 
by  Henry  Smith,  who  was  not  a  stockholder,  is  not  ten- 
able. He  held  a  proxy  given  him  and  others  to  vote 
for  one  town,  and  besides  he  was  requested  by  Ilamsey, 
the  president,  to  call  such  meeting  to  order,  and  to  act 
for  him.  This  request  was  sufficient  authority  for  him 
to  act  in  the  place  of  Ramsey,  who  was  then  held  in 
custody  upon  an  arrest  by  the  sheriff  of  Albany,  in  an 
adjoining  room.  The  call  was  recognized  by  a  large 
number  of  stockholders  then  present.  Hendiick,  who 
acted  as  chairman,  was  a  stockholder,  and  he  was 
chosen  by  the  affirmative  votes  of  many  stockholders 
present,  no  one  objecting.  The  vote  put  by  him  on  the 
election  of  the  inspectors  was  fairly  and  properly  put, 
and  the  inspectors  duly  elected  by  stockholders,  in  such 
meeting,  but  few,  if  any,  voting  in  the  negative.  The 
inspectors  immediately  entered  upon  the  discharge  of 
their  duty,  and  many  stockholders  recognized  them  as 
lawful  inspectors,  and  proceeded  to  vote  at  the  poll 
opened  by  them.  If  nothing  else  appeared,  this  election 
so  held  by  them  would  unquestionably  be  valid,  and 
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the  persons  voted  for  as  directors,  declared  by  them  to 
have  been  duly  elected,  would  be  the  legal  directors  of 
said  corporation,  if  the  meeting  of  stockholders  at  which 
they  were  so  elected  inspectors,  was  a  lawful  meeting. 
And  there  is  no  ground  for  its  impeachment  presented 
in  the  evidence,  or  seriously  urged  at  the  trial,  except 
that  a  prior  meeting  of  stockholders  had  been  duly  held 
in  the  directors'  room  of  said  building,  on  the  same  day, 
over  which  Walter  S.  Church  presided,  at  which  an- 
other set  of  inspectors  had  been  duly  elected,  who  had 
opened  a  prior  poll,  and  held  another  election,  at  which 
other  directors  were  duty  elected  ;  and  this  brings  me  to 
the  consideration  of  the  second  leading  and  important 
issue  in  the  cause. 

Second.  Was  the  election  held  by  Hamilton  Harris 
and  others,  acting  as  inspectors,  and  at  which  it  is 
claimed  that  Charles  Cornier,  Walter  S.  Church,  and 
others,  were  elected  directors,  a  legal  and  valid  elec- 
tion? 

The  fact  is  undisputed  and  indisputable  that  a  stock- 
holders' meeting  was  held  in  what  is  called  the  directors' 
room  of  said  company,  by  a  portion  of  the  stockholders 
of  the  corporation,  prior  to  the  meeting  so  held  in  the 
hall  of  said  building,  over  which  James  Hendrick  pre- 
sided ;  that  Walter  S.  Church  was  chairman  of  such 
meeting,  and  J.  R.  Herrick,  secretary  ;  that  Hamilton 
Harris,  Joseph  Bush,  and  James  Oliver  were  elected 
inspectors,  that  such  inspectors  immediately  proceeded 
to  the  room  called  the  treasurer's  room  in  said  building, 
assigned  for  the  purpose  of  the  election,  and  opened  a 
poll,  and  jiroceeded  to  receive  such  votes  of  stockholders 
as  were  offered,  arid  continued  open  said  poll  until  one 
o'clock,  P.  M.,  when  they  closed  the  same,  canvassed 
the  votes,  and  declared  Walter  S.  Church,  and  the  twelve 
other  persons  named,  and  voted  for,  with  said  ticket,  duly 
elected  directors  of  said  corporation.  It  is  also  clearly 
established  and  undisputed  that  this  stockholders'  meet- 
ing was  called  to  order,  and  organized,  about  fifteen 
minutes  before  twelve  o'clock,  and  that  the  said  in- 
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specters  chosen  at  such  meeting,  proceeded  to  tlie  treas- 
urers' room  to  op.en  the  said  poll,  and  took  possession 
of  the  polling  place,  and  declared  that  they  came  there 
to  act  as  inspectors,  at  about  five  or  six  minutes  before 
twelve  o'clock,  and  that  about  twelve  o'clock,  Colonel 
North,  who  moved  the  organization  of  sucli  stockhold- 
ers' meeting,  moved  a  re-organization  of  that  meeting, 
and  that  said  inspectors  be  reappointed  and  proceed 
with  said  election.  Upon  the  question  whether  the  said 
inspectors  actually  received  any  votes  before  twelve 
o'clock,  there  is  a  conflict  in  the  evidence. 

The  organization  of  this  stockholders'  meeting  before 
twelve  o'clock,  was  obviously  a  surprise  upon  many  of 
the  stockholders  entitled  to  attend  "and  take  part  in  such 
meeting. 

The  notice  for  the  election  fixed  the  time  at  twelve 
o'clock,  at  noon,  and  there  was  no  notice  given  or  pub- 
lished of  a  stockholders'  meeting  for  any  other  time,  or 
for  any  other  meeting  of  stockholders,  except  such  as 
was  involved  in  a  notice  of  the  election. 

There  was  nothing  in  such  notice  to  apprize  the 
stockholders  that  there  was  any  occasion  for  their  as- 
sembling before  twelve  o'clock,  or  that  any  other  busi- 
ness was  to  be  transacted  except  that  of  the  election. 
So  far,  therefore,  as  this  meeting  and  its  acts  are  con- 
cerned, including  the  appointment  of  inspectors,  I  think 
there  can  be  no  doubt  that  there  was  surprise  and  fraud 
upon  many  of  the  stockholders,  and,  as  against  such 
stockholders  as  did  not  participate  in  such  meeting,  the 
saine  was  irregular  and  void.  All  acts  done  by  portions 
of  the  corporators  which  bear  the  appearance  of  trick, 
secresy  or  fraud,  will  be  held  invalid  ( Yiilcox  on  Corp., 
51).  Surprise  and  fraud  upon  part  of  the  electors  is 
ground  for  avoiding  an  election.  This  principle  is  as-, 
serted  in  many  cases  (Rex  v.  Gaborian  11  JSast,  77; 
Grant  on  Corp.,  204  ;  People  v.  Peck,  11  Wend.,  611 ; 
Matter  of  Pioneer  Paper  Co.,  36  How.  Pr.,  108). 
:  But  it  is  claimed  that  the  re-organization  of  the  meet- 
ing at  twelve  o'clock  cured  this  irregularity.  This 
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would  doubtless  be  SD  if  the  new  organization  were  a 
full,  fair  and  open  re-organization  like  a  new  meeting, 
and  attended  with  no  circumstances  of  deception  or  un- 
fairness. If  the  meeting  held  before  twelve  o'clock  had 
been  entirely  abandoned  in  all  respects, — and  it  had 
been  announced  that  it  was  so  abandoned, — and  the 
reasons  for  a  stockholders'  meeting  had  there  been 
fully  stated  anew,  and  a  new  organization  then  had  as 
of  an  original  meeting,  I  should  have  no  doubt  that  such 
new  meeting  would  be  a  regular  and  valid  one.  But  I 
think  this  rule  will  hardly  apply  in  this  case.  The  in- 
spectors had  gone  to  the  treasurer's  room  and  pro- 
claimed themselves  inspectors,  and  had  opened  the  polls, 
and  had  proceeded  to  act  as  inspectors.  They  were  not 
recalled.  They  did  not  abandon  their  places  or  posi- 
tions, and  return  to  the  meeting  for  a  new  lease  of 
power,  or  renounce  their  claim  to  be  inspectors,  but 
kept  their  places,  assuming  to  be  inspectors,  and  claim- 
ing the  right  to  receive  votes,  if  they  did  not  actually 
receive  any,  before  the  moment  of  twelve  o'clock  ar- 
rived. 

The  resolutions  passed  at  the  re-organized  meeting 
were  not  new  resolutions  prepared  at  the  moment,  but 
were  resolutions  previously  prepared,  and  on  their  face 
assume  the  existence  and  continuance  of  an  organized 
meeting,  and  the  previous  appointment  of  inspectors. 
The  resolutions  of  the  new  meeting  are  as  follows  : 

"Resolved,  That  this  meeting  proceed  with  the  an- 
nual election  of  directors  and  inspectors,  with  Walter  S. 
Church,  as  chairman,  and  Jonathan  Herrick,  as  secre- 
tary." 

And  next: 

"Resetted,  That  the  annual  election  of  the  directors 
and  inspectors  proceed,  with  Messrs.  Harris,  Bush,  and 
Oliver,  as  inspectors  in  the  place  of  Messrs.  Hand,  Lath- 
rop,  and  Haskell,  ineligible  and  removed." 

It  seems  to  me  that,  if  the  case  depended  upon  this 
point,  I  should  be  bound  to  hold  that  the  re-organized 
meeting  was  in  fact  and  in  legal  effect  but  a  continuance 
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of  the  first  meeting.  '  The  first  meeting  did  not  break 
up.  The  chairman  and  secretary  retained  their  seats  at 
the  table,  with  their  friendly  stockholders,  where  they 
sat  at  the  first  meeting,  and  there  was  no  abandonment 
of  the  room,  or  relinqnishment  of  its  pre-occupation 
by  thos3  who  held  the  first  meeting,  and  no  formal  or- 
ganization of  a  new  meeting,  in  the  ordinary  way. 

It  appears  that  there  was  a  discrepancy  between  the 
time  kept  at  the  company's  ticket  office  and  in  the  treas- 
urer's room,  and  the  time  of  the  watches  of  those  in  the 
stockholders'  meeting,  in  which  Mr.  Church  presided, 
and  at  the  election  held  by  Hamilton  Harris  and  his  as- 
sociate inspectors.  This  difference  in  time,  I  think,  ar- 
counts  for  much  of  the  discrepancy  in  the  testimony  of 
the  witnesses  in  respect  to  the  order  of  time  of  particular 
transactions  during  the  day. 

The  Fisk  party  sent  a  young  man,  by  the  name  of 
Wilbur,  in  the  morning  of  the  election,  at  about  eight 
o'clock,  to  the  observatory  building,  accompanied  by 
Joseph  Bush,  to  get  the  true  observatory  time  ;  he  re- 
turned and  reported  the  time  by  his  watch,  as  set  by 
some  man  at  the  observatory  building,  and  most  of  the 
parties,  including  Harris,  North,  Sherman,  and  others, 
set  their  watches  with  his,  and  regarded  such  as  the  true 
time. 

Harris  testified,  that  at  "four  minutes  before  twelve 
by  the  clock  in  the  treasurer's  room,  and  at  precisely 
twelve  by  my  watch,  as  I  had  set  it  from  the  time  given 
me  by  George  Wilbur,  we  proceeded  to  an  opening  in 
the  desk  where  stools  had  previously  been  arranged — 
three  high  stools — and  took  our  station  there  upon  the 
stools.  I  proclaimed,  in  substance,  that  we  had  been 
appointed  inspectors  at  a  stockholders'  meeting,  held  in 
the  director's  room,  and  formally  opened  the  polls.  I 
placed  my  own  hat  on  the  counter,  in  front  of  me,  to  re- 
ceive ballots,  and  the  moment  I  had  got  through  making 
the  proclamation  of  opening  the  polls,  Mr.  Fuller 
stepped  up  on  the  other  side  of  the  desk,  took  out  a 
package  of  papers  and  opened  them,  consisting  of  cer- 
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tificates  of  Btock  and  a  certified  copy  of  an  order  ap- 
pointing him  receiver." 

•  These  papers,  Mr.  Harris  says,  he  took  and  exam- 
ined, and  as  Judge  Allen  protested  against  the  proceed- 
ings, he  retained  them  until  twelve  o'clock  precisely,  by 
the  clock  in  the  treasurer's  room,  when,  he  said,  we  took 
the  ballots— two  ballots,  one  for  one  thousand  three 
hundred  shares,  and  one  for  one  thousand  two  hundred 
shares — and  deposited  them  in  the  hat. 

Lathrop  testifies,  that  he  was  in  the  room,  and  that 
Harris  took  the  first  vote  five  minutes  before  twelve ; 
that  he  looked  at  his  watch  and  the  clock  at  the  time, 
and  it  was  four  minutes  to  twelve  when  Harris  took  his 
seat ;  and  that  lie  and  Haskell  both  noticed  it  at  the 
time,  and  spoke  of  it. 

Van  Alstine,  book-keeper  in  the  treasurer's  office, 
says  the  first  action  there  was  by  Hamilton  Harris,  who 
announced  that  he  and  the  two  others  had  been  elected 
inspectors  at  a  stockholders'  meeting,— that  that  was 
about  five  minutes  before  twelve.  He  commenced  to  re- 
ceive votes  about  four  minutes  before  twelve,  and  be- 
fore the  protest  of  Judge  Allen.  Col.  North  had  the 
same  time  with  Harris.  He  testified,  that  he  took  it 
from  Bush  and  Wilbur.  He  moved  the  organization 
and  re-organization  in  the  directors'  room.  He  testifies, 
that  after  the  organization,  the  first  thing  that  took 
place  he  marked  particularly,  was  that  "I  noticed  my 
watch,  I  consulted  it,  and  when  it  was  one  minute  past 
twelve  o'clock  I  moved  two  resolutions,"  which  are  the 
resolutions  passed  on  the  re-organization.  Shearman 
testified,  that  lie  compared  his  watch  with  Bush  and 
with  Field,  and  one  or  two  other  gentlemen,  and  that 
Col.  North's  time  agreed  with  his.  And  in  respect  to 
the  re-organization  he  said,  he  "came  into  the  director* 6 
room  from  the  treasurer's  room  about  a  minute  before 
twelve,  and  tapped  Col.  North  on  the  shoulder,  and 
said,  "It  is  ono  minute  of  twelve.  Keep  your  watch 
open  and  be  sure  to  offer  these  resolutions  (the  second 
set  above  mentioned),  at  a  little  after  twelve,  and  not  be- 
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fore,  and  in  order  to  make  sure,  wait  a  few  seconds  af- 
ter twelve,  but  not  more  than  fifteen  seconds."  He 
made  some  reply,  and  I  again  repeated  almost  exactly 
what  I  have  said  to  impress  it  upon  him.  He  took  his 
paper  in  one  hand  and  his  watch  in  the  other,  and  we 
again  compared  time,  and  about  thirty  or  forty  seconds 
to  twelve  I  started  back  for  the  other  room.  And  this 
coincides  with  the  testimony  of  S.  C.  Hutchins.  He  sat 
at  the  table  to  report  the  proceedings  until  after  the  sec- 
ond organization.  lie  testified,  that  about  three  minutes 
before  twelve  o'clock  by  his  watch,  some  one  remarked 
to  Col.  North  that  it  was  about  time  for  him  to  offer  his 
resolutions,  and  he  did  so  (the  second  series  of  resolu- 
tions), that  Col.  Church  put  the  motion,  and  immedi- 
ately it  was  carried,  and  that  after  the  resolution  was 
carried  he  said  he  heard  the  brewery  bell  strike  twelve 
o'clock,  and  his  watch  agreed  with  that  clock. 

It  is  thus,  I  think,  quite  evident,  that  the  re-organi- 
zation was  moved  at  least  three  minutes  before  twelve 
o'clock,  by  the  time  in  the  treasurer's  and  ticket  offices 
of  the  company,  which  I  think  was  more  to  be  relied 
on  as  the  -true  time  in  the  city  of  Albany  at  that  point 
of  time,  than  the  time  reported  by  Wilbur,  as  the  ob- 
servatory time,  by  his  watch,  set  by  a  man  he  did  not 
know,  and  by  a  clock  he  did  not  see,  which  might  be 
done  mistakenly,  and  possibly  deceitfully — for  it  ap- 
pears, that  it  required  a  change  of  most  of  the  watches 
of  the  party,  whose  movements  were  regulated  by  the 
time  so  reported.  If  it  were  important  or  essential  to  the 
decision  of  the  case,  I  should  be  inclined  to  hold  that 
the  time  of  the  clock  in  the  offices  of  the  company,  which 
regulated  the  running  of  the  trains,  and  was,  as  Van 
Alstine  testified,  regulated  daily  by  telegraphic  commu- 
nication with  the  observatory  clock,  should  be  held  to 
be  the  true  and  proper  time,  to  regulate  the  proceedings 
of  the  stockholders  at  their  corporate  meetings,  and 
should  be  considered  as  affording  the  true  test  for  the 
determination  of  the  actual  time  at  the  period  in  ques- 
tion, for  the  purpose  of  said  election. 
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But  the  legality  of  this  meeting,  in  its  first  organiza- 
tion, and  its  re-organization,  and  of  the  election  held 
under  its  authority,  was  denied  and  contested  on  the 
trial  and  argument,  in  connection  with  these  questions, 
chiefly  upon  the  ground  that  it  was  part  of  a  scheme  or 
conspiracy  through  the  form  of  an  election,  for  a  minor- 
ity of  the  stockholders  of  said  corporation  to  obtain  the 
control  of  said  railroad  by  James  Pisk,  Jr.,  Jay  Gould, 
and  others  acting  in  concert  with  them,  and  in  fraud  of 
the  just  rights  of  the  stockholders  holding  a  majority 
of  the  stock  of  said  company.  It  clearly  appeared 
that  from  dissatisfaction  on  the  part  of  some  members 
of  the  board  of  directors  with  Mr.  Ramsey,  or  other 
cause,  early  in  the  summer,  in  conjunction  with  Messrs. 
Fisk  and  Gould  (Mr.  Harris  testified  he  was  retained 
by  Mr.  Gould  as  counsel  in  the  matter,  in  June) — efforts 
began,  by  the  purchase  of  stock,  to  prepare  for  a  change 
in  the  directors  in  the  railroad  company  at  the  coming 
election  to  be  held  in  September,  and  these  efforts  con- 
tinued up  to  the  7th  of  August,  the  day  for  closing  the 
transfer  books. 

This  proceeding  was  entirely  legitimate,  proper  and 
lawful.  It  is  the  law  of  joint  stock  corporations  that  a 
majority  of  the  stockholders  in  interest  shall  control  in 
the  election  of  its  officers,  and  in  its  management. 

Besides,  these  efforts  in  the  purchase  of  stock,  to  get 
the  control  of  the  road  at  the  ensuing  election,  proof  was 
given  at  this  trial  to  show  that  resort  was  had  to  various 
judicial  proceedings,  with  the  preconcerted  design  and 
intent  to  prevent  an  honest  and  fair  election,  by  exclud- 
ing votes  tiiat  could  not  be  controlled  by  the  Pisk 
and  Gould  interest,  and  to  hinder  and  prevent  a  free 
and  true  expression  of  the  wishes  of  the  other  stock- 
holders at  such  election,  in  respect  to  the  future  man- 
agement and  control  of  the  said  road. 

It  appears  that  up  to  the  time  of  the"  commencement 
of  this  action,  twenty- two  different  suits  had  been  com- 
menced and  instituted  by  the  different  parties  interested 
in  this  controversy.  With  those  suits  and  proceedings  I 
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have  nothing  to  do  in  this  connection,  except  as  they 
preceded,  related  to,  or  were  designed  to  affect,  influ- 
ence or  control,  the  election  held  on  the  7th  of  Septem- 
ber. 

)  The  first  of  the  suits  of  this  description  was  com- 
menced by  Joseph  Bush,  on  or  before  the  3rd  of  August, 
against  David  Groesbeck,  Samuel  Sloan,  Samuel  C. 
Thompson,  Ossian  D.  Ashley.  C.  H.  Dabney,  J.  P.  Mor- 
gan, and  G.  H.  Morgan,  Goodwin  and  Walter  H.  Burns. 
The  complaint  alleged  that  three  thousand  shares  of  the 
stock  of  said  company  had  been  illegally  issued  by  Mr. 
Ramsey  to  said  parties,  in  the  month  of  December,  1868, 
and  prayed  that  said  stock  be  declared  unauthorized 
and  void,  and  be  given  up  to  be  cancelled,  and  the 
holders  thereof  be  restrained  by  injunction  from  part- 
ing with,  assigning,  or  in  any  way  incumbaring  the  said 
shares  of  stock  by  them  respectively  held,  and  that  a 
receiver  of  said  shares  be  appointed.  In  this  suit  an  ex- 
parte  order  was  made  in  this  court  at  a  special  term, 
held  in  New  York  on  the  14th  of  August,  appointing 
William  J.  A.  Fuller  receiver  of  said  three  thousand 
shares  of  stock.  The  parties  above  named  were  required 
to  deliver  the  said  shares  to  the  said  receiver,  upon  de- 
mand, and  the  said  receiver  was  directed  to  take  immt- 
diate  possession  thereof. 

Upon  the  facts  stated  in  the  complaint  in  this  action, 
I  do  not  see  why  this  injunction  was  not  properly  is- 
sued. The  facts,  which  existed  and  now  appear,  that 
said  three  thousand  shares  were  issued  by  the  express 
authority  of  the  board  of  directors,  upon  valid  contracts 
for  the  benefit  of  the  corporation,  and  was  all  valid 
stock  owned  by  the  corporation,  acquired  by  forfeiture 
for  the  non-payment  of  calls  made  upon  the  subscrip- 
tions, were  either  unknown  to,  or  were  purposely  sup- 
pressed by  the  plaintiff. 

But  the  order  for  the  appointment  of  a  receiver  ex- 

parte  must  have  been  granted  incautiously,   and  upon 

some  mistaken  oral  representation  or  statement  of  the 

facts  of  the  case,  as  it  was  in  clear  conflict  with  the  law 

N.  S.— VOL. VII.- 19. 
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and  settled  practice  of  this  court.  In  Verplanck  v.  Mer- 
cantile Insurance  Company  (2  Paige,  450),  Chancellor 
WALWORTH  states  the  rule  as  follows :  "  By  the  settled 
practice  of  this  court,  in  ordinary  suits,  a  receiver  can- 
not be  apppointed  ex-parie  before  the  defendant  has  had 
an  opportunity  to  be  heard  in  relation  to  his  rights,  ex- 
cept in  those  cases  where  he  is  out  of  the  jurisdiction  of 
the  court,  and  cannot  be  found,  or  where,  for  some  rea- 
sons, it  becomes  absolutely  necessary  for  the  court  to  in- 
terfere before  there  is  time  to  give  notice  to  the  opposite 
party  to  prevent  the  destruction  or  loss  of  property." 
The  same  rule  is  re-asserted  by  the  chancellor  in  Sand- 
ford  r.  Sinclair  (8  Paige,  374) ;  and  in  Gibson  v.  Martin 
(Id.,  481),  and  is  asserted  in  numerous  cases,  among 
which  are  Field  v.  Ripley  (20  How.  Pr.,  26) ;  McCarthy 
v.  Peake  (9  Abb.  Pr.,  166),  and  Bowling  v.  Hudson  (14 
Beavan). 

In  the  case  of  Verplanck  v.  Mercantile  Insurance 
Company  (supra),  the  chancellor  also  said  that  "in 
every  case  where  the  court  is  asked  to  deprive  the 
defendant  of  the  possession  of  his  property  without  a 
hearing,  or  an  opportunity  to  oppose  the  application, 
the  particular  facts  and  circumstances  which  render 
such  a  summary  proceeding  proper,  should  be  set  forth 
in  the  bill  or  petition  on  which  such  application  is 
founded." 

In  this  case  no  facts  are  stated  in  the  complaint  call- 
ing for  the  immediate  appointment  of  a  receiver.  It  was 
not  stated  that  the  defendants  were  irresponsible,  or 
that  there  was  any  danger  of  loss  from  the  transfer  of 
the  stock,  and  upon  the  facts  appearing  on  the  trial 
such  allegations  could  not  have  been  truly  made,  for 
the  said  defendants  are  rich  men,  and  generally  of 
abundant  responsibility  to  account  for  the  stock,  if  they 
had  violated  the  injunction  and  transferred  the  scrip, 
and  the  plaintiff  had  not,  and  did  not  pretend  to  have  any 
title  to  the  said  stock,  or  lien  upon  it,  and  had  simply 
the  rights  of  a  stockholder  of  said  company,  if  all  the 
allegations  in  his  complaint  were  true,  to  have  judgment 
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that  the  said  scrip  and  stock  be  cancelled  and  surren- 
ered. 

But  the  facts  clearly  show  that  these  three  thousand 
shares  of  stock  were  all  valid  stock.  It  was  issued  by 
the  company,  as  before  stated,  by  the  authority  of  the 
board  of  directors,  and  composed  part  of  an  amount  of 
forfeited  stock  owned  by  the  corporation. 

By  the  forfeiture,  the  stock  became  the  absolute 
property  of  the  corporation,  and  might  be  sold  at  its 
value,  and  a  proper  stock  certificate  given  therefor  with- 
out any  re-subscription  (Otter  v.  Brevoort  Petroleum 
Company,  50  Barb.,  247  and  255  ;  State  Bank  of  Ohio 
v,  Pox,  3  Slatchf.,  433  ,  City  Bank  of  Columbus  v. 
Bruce,  17  N.  Y.,  512  ;  Small  v.  Herkimer  Manufacturing 
Co.,  2  JV.  r.  [2  Comst.],  337). 

As  this  stock  was  thus  clearly  valid  stock  in  the 
hands  of  the  defendants  enjoined  in  that  suit,  and  the  or- 
der for  the  appointment  of  receiver  was  not  warranted  by 
the  facts,  the  prompt  steps  of  the  receiver  in  getting  pos- 
session of  this  scrip,  as  he  did  from  Groesbeck,  of  nine 
hundred  shares,  by  taking  with  him  a  sheriff's  officer 
when  he  made  the  demand,  and  explaining  the  nature 
of  a  writ  of  assistance,  intimating,  in  effect,  that  he  or 
the  officer  had  such  writ,  connected  with  the  fact  that 
he  was  at  Albany,  on  the  said  September  7,  and  voted 
on  said  three  thousand  shares  at  the  Harris  poll,  without 
any  other  title  to  the  said  stock,  or  any  transfer  to  him, 
on  the  books,  or  of  the  scrip,  would  seem  to  warrant  the 
inference,  that  that  suit  was  instituted  for  the  fraudulent 
purpose  not  only  of  getting  possession  of  this  scrip,  and 
preventing  the  owners  of  it  from  voting  upon  it,  against 
the  interest  of  the  Fisk  party,  at  the  election,  but  also 
with  the  intent  actually  to  vote  upon  it  as  valid  stock  in 
opposition  to  the  wishes  of  its  owners,  and  in  aid  of  the 
objects  and  interests  of  Mr.  Fisk  and  his  associates,  in 
carrying  the  election  of  his  set  of  directors. 

The  next  fraudulent  proceedings,  which  seem  direct- 
ed to  affect  the  election,  are  the  suits  of  David  Wilbur, 
in  one  of  which  an  injunction  was  issued,  restraining 
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the  defendant,  Ramsey,  from  acting  as  president  of  said 
railroad  company,  which  suit  was  followed  by  another 
suit,  on  the  next  day,  August  6,  in  which  Azro  Chase 
was  plaintiff,  and  the  corporation  and  others  defendants, 
in  which  an  injunction  was  issued,  and  James  Fisk,  Jr.> 
and  Charles  Courier,  upon  an  ex-parte  application, 
were  appointed  receivers  of  said  railroad. 

In  pursuance  of  such  appointment,  it  appears  that 
the  said  James  Fisk  Jr.,  and  Charles  Courter  immediate- 
ly applied  to  the  persons  in  possession  of  the  office  of 
the  said  railroad  company,  in  Albany,  and  demanded 
to  be  let  into  possession  of  said  railroad  as  such  receiv- 
ers, and  upon  being  refused  such  possession,  attempted 
to  take  such  possession  by  force  from  persons  claiming 
to  be  in  possession  of  such  office  and  railroad,  under 
the  authority  of  Robert  H.  Prnyn,  who  also  had  been 
appointed  a  receiver  of  said  corporation,  in  a  suit  insti- 
tuted in  Albany  county,  wherein  John  W.  Van  Valken- 
burgh  was  plaintiff,  and  claimed  to  be  in  possession  of 
its  property  as  such  receiver,  under  an  order  made  by 
one  of  the  justices  of  this  court,  of  the  third  judicial 
district. 

The  appointment  of  Fisk  and  Courter,  as  receivers 
of  the  said  railroad  and  its  property  and  franchises,  is 
obnoxious  to  the  same  objection  made  in  the  appoint- 
ment of  Fuller  as  receiver,  in  the  suit  of  Bush  v.  Groes- 
beck ;  and  following  the  suits  above  mentioned,  it  seems 
to  me,  must  have  been  applied  for  and  procured — as  it 
was  ex-parte — in  order  to  affect  the  election,  by  giving 
Messrs.  Fisk  &  Courter  the  advantage  of  the  immediate 
possession  of  the  said  road,  and  the  control  of  its  affairs, 
its  books,  papers  and  property. 

The  next  judicial  proceeding,  which  it  is  claimed  on 
the  argument,  was  designed  to  affect  the  election,  was 
the  suit  of  Stanton  Courter  against  the  corporation  and 
others,  including  Hand,  Lathrop  and  Haskell,  elected 
inspectors  in  the  year  1868,  for  the  year  1869.  In  this 
suit  an  injunction  was  issued  restraining  the  said  in- 
spectors from  acting  as  such  at  said  election,  on  the 
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ground  that  they  were  not  stockholders  of  the  corpora- 
tion. 

The  summons  in  this  suit  is  dated,  New  York,  Sep- 
tember 2,  1869.  The  venue  in  the  action  was  laid  in  the 
county  of  Broome,  in  the  sixth  judicial  district,  and  the 
injunction  was  granted  by  a  justice  of  this  court,  of  ihe[ 
first  judicial  district,  doubtless  without  knowing  or 
having  his  attention  called  to  the  fact,  that  the  place  of 
trial  of  said  action  was  in  another  district.  The  prayer 
of  the  complainant  was,  among  other  things,  relating  to 
other  defendants,  that  the  said  Hand,  Lathrop  and 
Haskell  be  restrained  from  acting  as  inspectors,  or  from 
receiving  or  counting  any  votes  at  said  election,  or  at 
any  election  of  officers  of  said  company,  and  contained 
no  other  prayer  for  relief  as  against  the  said  Hand, 
Haskell  and  Lathrop. 

The  by-laws,  which  required  the  inspectors  to  be 
stockholders  of  the  company,  had  fallen  into  disuse, 
and  had  been  disregarded,  by  the  continued  election 
from  year  to  year  by  the  stockholders,  of  persons  not 
stockholders,  for  inspectors.  The  same  persons  had 
been  chosen  for  the  three  previous  successive  years  as 
inspectors,  without  dissent  or  objection,  and  I  much 
doubt  whether  said  by-law  was  ever  of  any  force  or  val- 
idity, and  whether  the  directors  could  thus  restrict  the 
choice  of  inspectors.  Clearly  their  election  was  not 
void.  The  election  of  an  unqualified  person  to  a  corpor- 
ate office  is  merely  voidable,  and  not  void  (Kidd  on 
Corp.,  9  ;  Crawford  v.  Powell,  2  Burr.,  1013  ;  Rex  v. 
Bridge,  1  Maule  &  S.,  76). 

It  seems  to  me  quite  clear  that  this  injunction  was 
improvidently  granted,  and  that  the  officers  of  a  corpo- 
ration cannot  be  thus  summarily  removed  from  office  by  { 
a  court  of  equity.  But  it  was  doubtless  the  duty  of  the 
said  inspectors  to  obey  the  injunction,  as  they  did.  No 
allegation  or  suggestion  is  made  in  the  com  plaint  that  the 
said  Hand,  Haskell  and  Lathrop,  except  that  they  were 
not  stockholders,  were  not  competent  and  proper  per- 
sons to  act  as  inspectors.  The  injunction  appeared  to 
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have  been  signed  by  the  judge  who  granted  it  on  the 
6th  of  September.  The  use  that  was  made  of  this  in- 
junction is,  I  think,  the  more  serious  ground  of  objection 
to  it.  If  it  had  been  procured  and  served  a  day  or  two 
at  least  before  the  time  fixed  for  the  election,  it  could 
have  done  no  particular  injury,  nor  created  any  special 
surprise  to  affect  the  election.  It  was  in  the  possession 
of  one  of  the  attorneys  and  counsel  acting  for  Mr.  Fisk, 
on  the  evening  of  the  6th  of  September.  It  kwas  talked 
about  in  the  meeting  held  the  same  evening  at  the  Del- 
avan  House,  by  Mr.  Fisk  and  his  friends,  and  one  of 
the  resolutions  drawn  up  for  adoption  at  the  stockhold- 
ers' meeting  to  be  held  the  next  day,  stated  that  the  in- 
spectors had  been  enjoined,  and  the  whole  scheme  cf 
operations  of  Fisk  and  his  party,  for  the  next  day,  and 
the  necessity  for  a  stockholders'  meeting,  depended 
upon  that  fact,  and  the  service  of  that  injunction  at  the 
proper  time,  and  pre-supposed  such  service.  Mr. 
Shearman,  the  chief  attorney  for  Mr.  Fisk  in  this  con- 
troversy, and  the  one  who  apparently  chiefly  directed 
the  operations  and  movements  of  the  Fisk  party  at  the 
stockholders'  meeting,  and  at  the  election  afterwards, 
testified  in  respect  to  such  service,  and  his  movements 
in  connection  therewith,  as  follows  : 

"I  set  out  for  the  offices  of  the  Albany  and  Susque- 
hanna railroad,  in  a  carriage.  At  about  twenty  minutes 
past  eleven,  in  the  morning  of  that  day,  on  my  way 
there,  I  saw  two  inspectors  of  election,  whose  names  I 
knew  then,  but  cannot  now  recall,  and  I  saw  a  gentle- 
man serve  them  with  a  paper  which  I  had  given  to  him, 
and  which  included  an  injunction  against  their  serving 
as  inspectors  on  that  day." 

And  he  further  said,  that  he  then  went  immediately 
to  the  office,  and  when  he  got  into  the  directors'  rooms, 
it  was  about  half  past  eleven. 

The  procuring  and  keeping  back  this  injunction,  and 
serving  it  at  the  time  and  in  the  manner  stated,  was  an 
obvious  and  designed  surprise  upon  the  great  body  of 
stockholders  of  the  corporation.  They  had  no  reason 
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to  expect  that  said  inspectors  would  be  enjoined,  and 
therefore  had  no  occasion  to  assemble  promptly  to  pro- 
vide for  the  exigency  created  by  their  removal  or  decli- 
nation to  act,  by  the  choice  of  new  inspectors,  in  a 
stockholders'  meeting. 

It  cannot  be  considered  otherwise  than  a  scheme 
contrived  and  devised  to  take  an  unfair  and  improper 
advantage  of  the  stockholders,  not  in  the  interest  of  Mr. 
Fisk,  in  respect  to  the  conduct  of  the  said  election. 

It  was  suggested  on  the  argument  that  a  primary  rea- 
son for  objection  fo  these  inspectors,  and  procuring  of 
said  injunction  was,  that  the  chairman  of  the  board  of 
inspectors,  Mr.  Hand,  was  one  of  the  counsel  for  Mr. 
Ramsey. 

Apparently  this  was  a  good  objection,  for  it  is  quite 
important  that  inspectors  of  such  elections,  where  there 
is  controversy  and  contest,  should  be  impartial  and  dis- 
interested men,  for  they  act,  in  part  judicially,  as  well  as 
ministerially.  But  if  it  were  a  valid  objection  to  Mr. 
Hand,  that  he  was  counsel  for  Mr.  Ramsey,  I  do  riot 
see  why  it  was  not  equally  a  valid  objection  to  Mr.  Har- 
ris, who  was  a  leading  and  most  active  counsel  for  Messrs. 
Fisk  &  Gould  in  this  matter.  And  Mr.  Bush — another 
inspector,  chosen  to  act  with  Mr.  Harris — too,  was 
deeply  interested  in  the  contest  on  the  same  side,  being 
plaintiff  in  the  suit  instituted  to  procure  the  appointment 
of  Mr.  Fuller,  receiver  of  the  three  thousand  shares  of 
stock  held  by  Groesbeck  and  others. 

The  next  judicial  proceeding  designed  to  operate  upon 
the  election,  as  claimed  by  counsel  on  the  trial,  was  the 
commencement  of  a  suit,  in  the  name  of  the  railroad 
company,  against  Joseph  H.  Ramsey,  Henry  Smith  and 
William  L.  M.  Phelps,  in  which  action  an  order  for  their 
arrest  was  obtained,  bailable  in  the  sum  of  twenty -five 
thousand  dollars. 

By  whose  authority  this  suit  was  commenced,  does 
not  distinctly  appear.  It  was,  however,  commenced  by 
the  same  attorneys  who  had  commenced  all  the  previous 
suits  for  the  parties  acting  in  concert  with,  or  in  further- 
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ance  of,  the  interests  of  Mr.  Fisk.  The  order  for  their 
arrest  was  obtained  on  September  6,  and  taken  to  Al- 
bany the  same  afternoon. 

The  complaint  was  produced  and  proved  on  the  trial, 
but  by  some  mistake  was  not  left  with  me,  but  I  under- 
stand that  the  cause  of  action  for  which  this  order  of 
arrest  was  granted,  was,  that  the  defendants  were 
charged  with  taking,  and  carrying  away  from  the  office 
of  the  company,  certain  books  of  the  corporation.  These 
books  certainly  belonged  in  the  office  of  the  company, 
and  their  removal  could  not  be  justified,  except  upon 
the  just  apprehension,  on  the  part  of  the  officers  of  the 
company,  that  they  were  not  safe  in  the  office,  and  were 
liable  to  be  seized  and  taken  away  by  force  or  fraud, 
and  without  right.  They  were,  in  fact,  removed  with 
the  knowledge  and  assent  of  the  president  and  treasurer 
of  the  company,  and  upon  the  advice  of  their  counsel, 
on  the  evening  of  August  5, — the  night  before  the  at- 
tempt was  made,  by  Fisk  and  Courier,  to  take  pos- 
session of  the  said  office  by  force,  as  receivers. 

On  the  morning  of  August  6,  it  appears  that  Robert 
H.  Pruyn  was  put  in  possession  of  the  office  of  said  rail- 
road, as  receiver,  and  thereafter,  until  the  appointment 
by  the  governor  of  Robert  L.  Banks,  on  the  13th  of  the 
same  month,  as  executive  and  financial  agent,  to  take 
charge  of  the  road  and  operate  the  same,  as  such  re- 
ceiver, had  the  lawful  custody  of  the  books  and  papers 
of  said  corporation,  and  it  appears  that  he  was  acting 
in  concert  and  sympathy  with  Mr.  Ramsey  and  the  said 
officer  and  persons  who  took  away  the  said  books,  and 
that  Phelps,  the  treasurer  retained  under  him,  had 
access  to  the  books,  and  made  entries  in  the  same 
from  time  to  time,  under  the  direction  or  authority  of 
said  Pruyn. 

The  appointment  of  Mr.  Banks  as  executive  and  finan- 
cial agent,  upon  the  request  and  stipulation  signed 
by  the  parties  and  delivered  to  the  governor,  gave 
him  the  right  to  the  possession  and  control  of  the 
said  books,  and  virtually  superseded  both  receivers. 
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So  that  when  this  suit  was  commenced,  neither  of  these 
receivers  were  entitled  to  the  custody  of  the  said  books, 
or  to  bring  any  suit  for  their  conversion  or  their  non- 
delivery to  the  agents  of  the  governor. 

The  books  were,  in  fact,  returned  to  the  office,  on 
the  night  of  September  6,  and  put  under  the  control  of 
Mr.  Banks,  so  that  when  the  suit  was  actually  com- 
menced by  the  service  of  the  summons  and  complaint, 
they  were  in  the  actual  custody  of  the  plaintiff,  if  the 
agents  of  the  governor  properly  represented  the  corpo- 
ration. Fisk  and  Courter  had  clearly  no  right  to  bring 
the  action,  as  between  them  and  Pruyn,  who  had  been 
previously  put  in  possession  of  the  offices,  under  the 
order  and  authority  of  this  court. 

Except  for  the  appointment  of  Mr.  Banks  as  agent 
of  the  governor,  the  custody  and  control  of  these  books, 
with  all  the  other  property  of  the  corporation,  had  been 
assumed  by  this  court  and  committed  to  its  receiver,  Mr. 
Pruyn,  and  the  authority  of  Fisk  and  Courter  was  in 
abeyance,  at  least,  until  the  court,  upon  a  proper  appli- 
cation to  it,  in  the  third  district,  had  vacated  the  ap- 
pointment of  Pruyn,  and  directed  the  surrender  of  his 
trust  and  the  transfer  of  the  property  of  the  corporation 
to  Fisk  and  Courter.  Fisk  and  Courter,  therefore,  had 
no  right  to  institute  this  suit  in  the  name  of  the  Albany 
&  Susquehanna  Railroad  Company,  and  the  order  of 
arrest  was  unauthorized. 

But  assuming  it  to  be  otherwise,  the  order  to  hold  to 
bail  in  the  sum  of  twenty-five  thousand  dollars  was 
most  extraordinary  and  exorbitant,  and  must  have  been 
procured  to  be  used,  as  it  was  used,  on  the  day  of  elec- 
tion, in  aid  of  the  fraudulent  purposes  of  Mr.  Fisk  and 
his  associates.  It  was  delivered  to  the  sheriff  of  Albany 
at  about  nine  o'clock,  in  the  forenoon,  of  September  7, 
with  instructions  to  do  his  duty,  and  it  seems  that  he 
deemed  it  his  duty  to  serve  such  order  of  arrest  in  per- 
son, and,  as  he  says,  at  about  fifteen  minutes  before 
twelve  o'clock;  just  about  the  time  the  stockholders' 
meeting,  held  in  the  directors'  room,  was  called  to  order 
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by  Colonel  North.  It  also  appears  from  the  testimony 
of  Mr.  Ramsey,  that  he  was  detained  and  held  in  cust- 
ody about  half  an  hour  before  he  could  get  released  by 
the  execution  and  acceptance  of  a  satisfactory  bail  bond. 
The  arrest  of  Mr.  Ramsey  and  his  counsel,  Smith,  and 
the  treasurer,  just  at  this  juncture,  could  not  have  oc- 
curred under  the  circumstances  without  particular  de- 
sign. 

The  sheriff  testified,  that  he  knew  that  the  election 
pending  was  to  take  place  at  twelve  oclock  ;  that  Mr. 
Ramsey  was  prominently  interested  in  that  election  ; 
that  Mr.  Smith  was  prominently  interested  as  counsel 
in  the  matter,  and  that  all  the  defendants  were  well 
known  citizens  and  residents  of  Albany. 

This  order  of  arrest,  thus  procured  and  thus  ex- 
ecuted, could  have  no  other  object  or  purpose  on  the 
part  of  those  who  instigated  and  directed  it,  than  to 
hinder  and  embarrass  Mr.  Ramsey  and  his  friends 
among  the  stockholders,  and  prevent  them  from  partici- 
pating in  the  stockholders'  meeting,  and  possibly  in  the 
election. 

Some  difficulty  was  found,  as  it  appears,  in  getting 
bail,  and  if  it  had  not  chanced  that  able  and  responsible 
bail  had  been  soon  obtained  from  persons  in  attendance 
upon  the  election,  the  defendants  probably  would  have 
been  unable  to  take  any  part  in  the  election. 

I  come  to  the  remaining  branch  of  the  evidence,  tend- 
ing to  establish  the  fraudulent  combination  and  con- 
spiracy, imputed  to  Mr.  Fisk  and  his  associates,  in  re- 
spect to  the  stockholders'  meeting,  held  in  the  directors' 
room.  I  mean  the  pre-occupation  of  said  room,  before 
the  time  fixed  for  the  election,  and  by  persons  not  stock- 
holders of  said  company.  \ 

Mr.  Herrick,  the  vice-president  of  the  company,  tes- 
tifies that  the  superficial  area  of  the  room,  called  the 
directors'  room,  deducting  for  table  and  desk,  is  three 
hundred  and  nine  square  feet,  and  that,  estimating  three 
square  feet  for  a  man,  the  said  room  would  hold  one 
hundred  and  three  men.  This  estimate  does  not  exclude 
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chairs,  and  it  appears  that  a  number  were  seated  in 
chairs.  It  clearly  appears,  that  this  room  began  to  be 
filled,  preparatory  to  this  meeting,  at  about  half-past 
eleven  o'clock. 

Mr.  Harris  testified,  that  he  went  to  the  office  of  the 
railroad  company,  at  about  half-past  eleven,  accom- 
panied by  Mr.  James  Fisk  Jr.,  Judge  Parker,  and  Mr. 
Field  ;  that  they  arrived  there  soon  after  half  past 
eleven,  and  went  immediately  to  the  directors'  room, 
which  they  found  about  half  full  of  men  ;  that  he  rec- 
ognized many  persons  in  the  room  at  the  time  they  en- 
tered, and  then  came  others  he  did  not  know. 

Mr.  Church  testified,  that  he  arrived  at  the  room 
about  twenty-one  minutes  before  twelve  o'clock  ;  that 
he  went  directly  to  the  directors'  room,  and  found  it 
partially  filled  with  people,  among  them  some  of  our 
lawyers  and  inhabitants,  and  other  parties  residing  on 
the  line  of  the  railroad,  and  parties  connected  with  the 
road,  and  named  twenty-eight  persons,  then  present, 
whom  he  then  recognized. 

It  also  appeared  from  the  testimony  of  this  witness, 
that  a  meeting  was  held  at  the  Delavan  House,  the 
evening  previous  (September  6),  composed  of  Mr.  Fisk, 
Mr.  Field,  Mr.  Harris,  Mr.  Herrick,  Leonard,  Sherman, 
and  two  or  three  other  old  directors  of  the  Susquehanna 
road  ;  that  the  subject  of  a  stockholders'  meeting  to  be 
held  the  next  day  was  discussed,  and  who  should  be 
inspectors  and  officers  of  said  meeting  was  talked  about, 
and  it  was  understood  they  should  meet  at  the  directors' 
room  the  next  day,  at  half-past  eleven. 

It  clearly  appears,  that  after  the  arrival  of  Mr.  Fisk 
and  his  counsel  and  friends  among  the  stockholders, 
the  room  rapidly  filled,  and  that,  when  the  meeting  was 
called  to  order  by  Col.  North,  at  about  fifteen  minutes 
before  twelve,  it  was  quite  full,  and  by  twelve  o'clock  it 
was  densely  packed.  And  I  think  it  is  clearly  estab- 
lished that  of  the  persons  so  filling  and  occupying  said 
room  from  fifty  to  sixty  at  least  were  imported,  came  or 
were  brought  there  upon  the  employment  of  James 
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Fisk,  Jr.,  or  his  agents,  from  the  city  of  New  York,  who 
were  not  stockholders  in  said  company  ;  many  of  whom 
were  of  a  rough,  low  class  of  men,  such  as  in  common 
parlance  would  doubtless  be  classed  among  the  roughs 
and  fighting  men  of  that  city.  These  men  came  together 
in  a  railroad  car,  and  arrived  in  Albany  early  on  the 
morning  of  the  7th,  and  were  fed  and  controlled,  and 
taken  to  the  said  room,  under  the  lead  of  men  confessedly 
acting  in  the  employ  of  Mr.  Fisk,  and  many  of  them 
furnished  with  proxies,  that  they  might  vote,  as  the 
counsel  for  Mr.  Fi^k  avowed  on  the  trial,  at  all  viva  voce 
votes  that  might  be  taken  in  the  meeting. 

The  testimony  of  Mr.  Hendricks  seems  to  me  to  give 
a  fair  representation  of  the  actual  condition  of  things  in 
this  room,  at  an  I  before  the  time  of  the  meeting  there  held. 
He  testified,  that  he  arrived  at  the  said  office  about  half- 
past  eleven  o'clock — that  he  went  first  to  the  directors' 
room — that  it  was  then  full,  in  the  eastern  part  over- 
flowing. I  had,  he  said,  great  difficulty  in  getting  to 
the  front.  He  was  asked — by  what  class  of  persons  \ 
And  answered  "  they  were  strangers  to  me,  and  the 
hardest  set  of  men  I  ever  saw  in  my  life.  I  should  think 
seven-eighths  of  them  were  of  that  character.  The  room 
was  very  full.  I  think  any  sensible  number  of  m  n 
could  not  be  crowded  into  the  room  in  addit'on  to  the 
number  there."  Of  these  men,  it  appears,  forty-four  or 
forty-five  were  fed  in  the  restaurant,  kept  at  the  Union 
Depot,  in  the  northern  part  of  the  city,  immediately  on 
their  arrival  at  Albany  from  New  York,  and  their 
breakfasts  paid  for  by  some  of  the  agents  of  Mr.  Fisk. 
These  men  were  then  taken  to  another  restaurant  near 
by,  kept  by  Joseph  Clinton,  to  be  furnished  with  prox- 
ies. He  describes  them  as  follows.  "They  were  com- 
mon laboring  men — some  of  them  dressed  roughly,  and 
some  better.  There  were  men  in  shirt  sleeves,  some 
with  blue  shirts  and  overalls.  Some  had  their  coats 
under  their  arms,  and  some  had  no  coats." 

Orange  Stevens,  a  witness,  called  in  behalf  of  the 
Fisk  side  of  the  controversy,  testified  that  lie  was  a  pas- 
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senger  conductor  on  the  Erie  railroad  ;  that  he  came  tip 
from  New  York  on  the  same  train  with  these  men — that 
he  gave  about  twenty  of  them  proxies,  in  a  restaurant, 
near  the  depot  of  the  Susquehanna  railroad. 

Another  witness,  Pollard,  came  from  New  York  with 
these  men,  and  gave  some  of  them  proxies,  in  the  office 
of  the  railroad,  and  some  in  the  restaurant.  Saw  them 
march  into  the  room,  under  the  charge  of  four  different 
persons,  each  having  charge  of  a  set  or  file  of  five  or  six 
of  the  men,  and  said  the  room  was  half  full  when  they 
went  in. 

The  whole  evidence  upon  this  point,  I  think,  fully  es- 
tablishes, that  this  room,  at  and  about  twelve  o'clock, 
was  so  fully  packed  with  this  description  of  men,  with 
conductors  on  the  Erie  road,  and  other  agents  and  re- 
tainers, employees  of  Mr.  Fisk,  or  persons  under  his 
control,  and  acting  in  his  interest,  together  with  others 
persons,  comprising  stockholders  friendly  to  Mr.  Fisk, 
and  others  acting  in  concert  with  him,  as  utterly  to  ex- 
clude a  larg0  portion  of  the  stockholders  attending  and 
entitled  to  take  part  in  a  stockholders'  meeting,  at  that 
hour,  from  access  to  said  room,  and  preclude  them  from 
an  open,  free,  and  fair,  and  safe  participation  in  the  pro- 
ceedings of  such  a  meeting. 

The  importation  and  crowding  into  a  small  room  of 
such  a  class  of  men  as  I  have  described,  and  furnishing 
them  with  proxies,  that  they  might  participate  in  the 
proceedings  of  such  meeting,  and  in  the  election  after- 
wards, was  a  gross  perversion  and  abuse  of  the  right  to 
vote  by  proxy,  and  a  clear  infringement  of  the  rights  of 
the  bona  fide  stockholders  of  the  company — tending,  if 
such  proceedings  are  countenanced  and  allowed  by  the 
courts,  to  convert  corporation  meetings  into  places  of 
disorder,  lawlessness  and  riot ;  and  it  is  doubtless  due, 
considering  the  temper  of  the  parties,  to  the  vigilance  of 
the  Albany  police,  that  this  meeting  did  not  end  wilh 
violence  and  bloodshed. 

Upon  the  whole  evidence  upon   this  branch  of  the 
case,  I  think  1  am  bound  to  find,  as  matter  of  fact,  that 
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there  was  a  preconceived  scheme,  combination,  or  con- 
spiracy, to  carry  the  election  of  directors,  appointed  to 
be  held  at  the  time  and  place  aforesaid,  by  the  use  and 
abuse  of  legal  process  and  proceedings,  and  by  efforts 
and  contrivances  to  prevent  a  fair  election  of  inspectors 
at  a  stockholders'  meeting,  made  necessary  by  the  in- 
junction against  the  inspectors  elected  in  1868,  procured, 
used,  and  served,  as  above  stated,  with  the  concurring 
pre-occupation  of  the  room  where  such  meeting  was  to 
be  held,  with  such  number  of  persons  as  utterly  pre- 
cluded a  free  and  fair  meeting  for  such  purpose. 

And  I  am  accordingly  bound  to  find,  as  matter  of 
fact  and  of  law,  that  the  election  held  by  Hamilton  Har- 
ris, Joseph  Bush,  and  James  Oliver,  acting  as  inspec- 
tors, was  therefore  irregular,  fraudulent,  and  void. 

There  is  still  another  subject  for  consideration  in  re- 
spect  to  this  election.  It  was  held  in  distinct  violation 
and  disregard  of  two  injunctions,  issued  out  of  this 
court,  and  duly  served  upon  the  said  inspectors.  One 
injunction  was  issued  in  the  suit  of  David  Groesbeck 
and  others  against  Jay  Gould,  James  Fisk,  Jr.,  and 
others. 

This  injunction  required  the  defendants,  Hand,  Lath- 
rop,  and  Haskell,  inspectors  of  elections,  their  success- 
ors, substitutes,  and  all  and  every  other  person  who 
might  in  any  way  be  appointed  or  selected  to  serve  as 
inspector  of  elections,  or  to  hold  any  election  for  di- 
rectors of  the  Albany  &  Susquehanna  railroad  com- 
pany, absolutely  to  desist  and  refrain,  until  the  further 
order  of  the  court,  at  any  election,  on  the  7th  day  of 
September,  1869,  or  any  subsequent  day,  whenever  the 
plaintiff  and  the  other  owners  of  three  thousand  shares 
of  said  company,  should  be  enjoined  or  forbidden 
to  vote  upon  the  same,  by  any  injunction,  or  order, 
or  judgment,  or  process  of  any  court ;  and  they 
were  also  forbidden  to  receive  any  vote,  or  vote  on  the 
part  of  the  defendants,  Jay  Gould,  James  Fisk,  Jr., 
Charles  Courter,  Jacob  Leonard,  Samuel  North,  Azro 
Chase,  David  Wilbur,  Alonzo  Evarts,  Jonathan  Her- 
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rick,  Joseph  Bush,  Hamilton  Harris  and  James  Oliver, 
in  person  or  by  proxy,  or  as  the  proxy  or  substitute  in 
any  wise  of  any  other  person,  unless  the  plaintiff  and 
the  other  holders  of  said  three  thousand  shares  of  stock, 
and  of  every  portion  thereof,  should  first  have  an  op- 
portunity to  vote  upon  all  of  the  said  shares  by  them 
held  respectively.  This  injunction  was  served  upon  Mr. 
Harris  and  his  associate  inspectors,  before  they  had  re- 
ceived any  vote,  and  was  immediately  disregarded  and 
disobeyed  in  letter  and  intent  by  them  by  receiving  the 
vote  of  W.  J.  A.  Fuller,  who  voted  as  receiver  of  the 
very  stock  upon  which  the  plaintiffs  in  said  action  were 
restrained  from  voting.  The  other  injunction  was 
granted  in  a  suit  in  which  Minard  Harder  was  plaintiff, 
wherein  and  whereby  the  said  inspectors  were  com- 
manded to  desist  and  refrain  from  holding  any  election 
of  directors,  or  from  receiving  and  counting  and  can- 
vassing any  votes  thereof.  This  injunction,  as  well  as 
the  one  directed  to  Hand,  Haskell  and  Lathrop,  and  the 
one  forbidding  Joseph  H.  Ramsey  from  acting  as  presi- 
dent of  said  railroad  company,  I  think,  were  entirely 
void.  I  do  not  think  a  court  of  equity  has  any  power 
to  restrain  a  public  officer,  or  an  officer  duly  elected  or 
appointed  by  a  corporation  from  performing  the  general, 
ordinary  and  proper  duties  of  such  office.  It  may  re- 
strain him  from  doing  some  particular  wrong  or  injury 
affecting  private  rights,  and  it  may  suspend  or  remove 
a  director  or  trustee  of  a  private  corporation  upon  due 
cause  being  shown,  and  due  notice  given,  for  any  gross 
violation  of  duty  or  corruption  in  office,  but  it  cannot 
remove  him  by  injunction  without  notice  or  without  a 
hearing.  But  the  first  mentioned  injunction  issued  or 
granted  in  the  suit  of  David  Groesbeck  and  others,  has 
been  sanctioned  in  form  and  substance  by  the  district 
court  of  the  United  States,  in  the  case  of  Brown  v.  Pa- 
cific Mail  Steamship  Company  (5  Blatchf.,  525),  and,  I 
should  think,  was  modeled  after  the  injunction  issued 
in  that  case.  It  was,  I  think,  a  valid  injunction,  and  as 
such  it  was  the  duty  of  the  inspectors  to  whom  it  was 
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addressed  to  obey  it.  The  writ  of  injunction  is  doubt- 
less liable  to  abuse,  and  is  unquestionably  often 
granted  incautiously,  but  while  a  court  with  equity 
powers  exists  in  this  State,  the  process  of  injunction  is 
an  invaluable,  an  indispensable  instrument  in  its  hands 
to  enable  it  to  discharge  its  proper  duties,  and  to  pre- 
vent wrongs  and  injustice,  and  it  must  be  maintained 
it  its  integrity,  and  obedience  to  it  required  and  en- 
lorce  1. 

In  People  ".  SUutevint  (9  N.  Y.  [5Se!d.  ],  263, 266),  JOHN- 
SON, J.,  in  giving  the  opinion  of  the  court  of  appeals,  said 
that  "  the  principle  is  of  universal  forcf%  that  the  order  or 
judgment  of  a  court  having  jurisdiction  is  to  be  obeyed, 
no  matter  how  clearly  it  may  be  erroneous."  It  is  only 
when  it  acts  without  authority,  -that  its  orders  are  re- 
garded as  nullities — they  are  then  "not  voidable,  but 
simply  void." 

This  election  would  doubtless  have  been  set  aside  on 
a  summary  application  to  this  cou^t — pursuant  to  sec- 
tion 5,  of  title  4,  of  chapter  18,  of  tLo  Revised  Statutes, 
part  1st, — on  the  ground  that  it  was  held  in  distinct  vio- 
lation of  this  injunction,  and  I  think  in  this  proceeding 
where  the  regularity  of  the  election  is  in  question,  the 
fact  that  said  election  was  held  in  violation  of  an  in- 
junction must  be  considered. 

As  upon  the  grounds  above  stated,  I  have  come  to 
the  conclusion,  that  the  election  of  the  Courter  and 
Church  set  of  directors,  was  and  is  not  legal  and  valid, 
it  follows  that  the  priority  of  right  depending  upon 
the  prior  organization  of  the  stockholders'  meeting  over 
which  Walter  S.  Church  presided,  is  removed,  and  such 
meeting  is  to  be  regarded  in  law  as  if  it  never  had  been 
held  ;  the  consequence  of  which,  upon  the  views  above 
stated,  is  that  the  stockholders'  meeting  over  which 
James  Hendricks  presided,  was  the  only  regular,  legal 
and  valid  stockholders'  meeting,  held  on  the  said  7th 
of  September  ;  and  that  the  inspectors  elected  at  that 
meeting  were  lawful  inspectors,  and  the  election  held  by 
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them  for  directors  of  said  corporation  a  legal  and  valid 
election. 

The  argument  that  Harris,  Bush  and  Oliver,  were 
officers  de  facto,  and  the  election  held  by  them  is  valid 
upon  that  ground,  is  untenable.  There  can  be  no  such 
officer  as  an  officer  de  facto,  as  against  the  people,  in  an 
action  at  the  suit  of  the  people  to  try  the  title  to  the 
office.  The  doctrine  in  respect  to  officers  de  facto,  only 
applies  to  and  in  favor  of  third  persons,  and  to  protect 
innocent  parties  who  have  trusted  to  the  apparent  title 
of  an  officer  (Exp.  Willcocks,  7  Cow.,  402  ;  Boardman  v. 
Halliday,  10  Paige,  228  ;  People  r.  Albertson,  8  How. 
Pr.<  363  ;  Weeks  v.  Ellis,  2  Barb.,  325). 

These  views  would  seem  to  make  it  unnecessary  for 
me  to  go  further  in  the  examination  of  the  great  mass 
of  evidence  given  and  received  in  the  cause.  Much  of 
it  was  given  and  received  upon  the  assumption  that  I 
might  find  it  necessary  to  order  a  new  election,  and  in 
that  event  I  must  determine  who  would  be  entitled  to 
vote  at  such  election. 

But  as  the  court  in  this  class  of  questions  will  seek 
to  subserve,  as  far  as  compatible  with  the  law  of  the 
case,  the  interests  of  the  corporation,  and,  for  that  pur- 
pose, will  look  to  see  how  the  interests  of  the  majority 
of  the  stock  is  to  be  affected  by  its  decision,  I  will  pro- 
ceed to  state  my  views  in  regard  to  a  few  of  the  ques- 
tions litigated  and  discussed  in  respect  to  this  ques- 
tion. 

It  appears  that  at  the  Harris  poll  there  were  cast 
thirteen  thousand  four  hundred  votes,  and  at  the  Snow 
poll  ten  thousand  seven  hundred  and  forty-two.  Trans- 
fer the  three  thousand  shares  improperly  voted  upon 
by  Fuller,  from  the  Harris  to  the  Snow  poll,  and  it 
would  give  the  majority  to  the  latter  poll.  From  the 
Harris  vote,  one  thousand  one  hundred  should  also  be 
deducted,  because  the  vote  was  given  by  commissioners 
who  had  previously  been  removed  from  office,  and  their 
places  filled  by  new  officers. 

The  certiorari  brought  to  review  the  proceedings  did 
N.S.— VOL.  VII. -20. 
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not  restore  the  old  officers,  and  they  had  no  right  to 
cast  the  vote  of  the  town.  Three  hundred  shares  should 
also  be  deducted  for  the  town  of  Duanesburgh,  on  the 
ground  that  this  court,  at  general  term,  had  adjudged 
that  said  town  did  not  own  any  stock  in  said  railroad 
corporation,  and  was  not  a  stockholder. 

Without  going  further  into  detail  on  this  question,  I 
will  simply  state  that  the  subscription  for  the  nine  thou- 
sand five  hundred  shares  by  Hendrick,  Hunt,  and 
others,  I  think,  made  them  lawful  stockholders  in  res- 
pect of  such  stock  of  the  corporation.  They  paid  the  ten 
per  cent,  upon  it,  and  cannot  avoid  the  payment  of  the 
balance  due  upon  such  subscription.  The  company  has 
had  the  ten  per  cent,  and  the  subscription  was  made  in 
the  regular  subscription  book,  in  the  hands  of  the  offi- 
cers of  the  company,  and  created  an  absolute  legal 
obligation,  to  take  the  stock  and  pay  for  the  same 
(Black  River  &  Utica  R.  R.  Co.  v.  Clarke,  25  N.  J"., 
208  ;  Ogdensburgh,  &c.  R.  R.  Co.  v.  Wolley,  1  Keyes,  120). 

The  votes  upon  this  stock  would  have  given  a  great 
preponderance  to  the  Ramsey  set  of  directors  on  a  single 
poll.  It  seems  to  me  quite  clear  then,  that,  if  there  had 
been  a  single  poll,  and  the  stockholders  had  voted,  and 
their  votes  been  received  according  to  the  stock  ledger  and 
transfer  books,  as  they  stood  on  August  7,  including  all 
such  entries  and  transfers  of  stock  as  the  treasurer  did 
make  or  was  bound  to  make,  and  which  he  would  have 
been  directed  by  mandamus  to  make,  if  he  had  re- 
fused, the  ticket  headed  by  J.  Pierpont  M6rgan,  would 
have  been  elected  by  a  large  majority  of  the  votes  of 
legal  and  valid  stock. 

And  if,  on  the  contrary,  the  result  had  been  other- 
wise, and  such  result  liad  been  brought  about  by  the 
reception  of  the  votes  given  by  Fuller,  and  the  rejection 
of  the  votes  of  the  true  owners  of  that  stock,  and  the 
reception  and  rejection  of  other  stock,  illegally,  includ- 
ing the  nine  thousand  five  hundred  shares  subscribed  for 
by  Hendricks,  Hunt,  and  others,  this  court  would  have 
been  bound,  upon  summary  applica  ion,  to  set  aside 
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such  elections  (Downing  v.  Potts,  3  Zab.,  66  ;  Exp. 
Murphy,  7  Cow.,  153  ;  Matter  ef  Chenango  Mutual  Ins. 
Co.,  19  Wend.,  635). 

The  defendant,  Jonathan  R.  Herrick,  was  not  law- 
fully removed  from  his  office  of  director  by  the  common 
council  of  Albany.  At  the  meeting  of  said  common 
council  it  appears  that  but  one  member  of  the  board 
voted  for  his  removal,  and  one  member  voted  in  the 
negative,  and  the  presiding  officer  declared  the  resolu- 
tion carried.  This  was  clearly  an  error,  and  said 
Jonathan  R.  Herrick  remains,  and  is  a  lawful  director, 
of  said  railroad  company,  for  the  city  of  Albany. 

Judgment  must  therefore  be  given  according  to  these 
views,  adjudging  that  the  Fisk  set  of  directors  were  not 
duly  elected,  and  that  the  Ramsey  set  were  duly  elected, 
and  are  the  legal  and  lawful  directors  of  said  corpora- 
tion, and  further  adjudging  that  the  people  recover  costs 
in  the  action  against  the  corporation,  the  Albany  & 
Susquehanna  Railroad  Company ;  and  that  the  com- 
plaint be  dismissed  as  against  the  defendants,  Jonathan 
Herrick  and  Walter  H.  Burns,  without  costs,  and  that 
all  proceedings  in  the  suits  mentioned  in  the  pleadings, 
be  perpetually  enjoined  and  restrained,  and  that  the 
same  be  discontinued  by  the  plaintiffs  on  both  sides, 
without  costs,  and  the  receiverships  of  Pruyn,  Courter 
and  Fisk  be  vacated  and  set  aside. 

The  judgment  will  further  direct  that  the  thirteen  de- 
fendants who  are  hereby  declared  to  have  been  duly 
elected  directors  of  said  corporation,  headed  by  J. 
Pierepont  Morgan,  and  also  the  defendants,  David 
Groesbeck,  Daniel  T.  Chamberlain,  John  W.  Vincent, 
Daniel  Morrell,  Dewitt  C.  Falls,  James  M.  Boyd,  Sam- 
uel Sloan,  Samuel  C.  Thompson,  Martin  Green,  recover 
their  costs  of  this  action  against  the  said  thirteen  de- 
fendants, headed  by  Charles  Courter  and  Walter  S. 
Church,  whose  claim  to  have  been  duly  elected  directors 
of  said  corporation  is  hereby  disallowed.  It  will  be  re- 
ferred to  the  Hon.  Samuel  L.  Selden,  of  Rochester,  to 
pass  upon  the  accounts  of  the  receiver,  and,  upon  a  hear- 
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ing  of  the  parties  at  Albany,  to  ascertain  and  report  to 
the  court  what  would  be  a  proper  extra  allowance  in 
the  action,  and  to  which  of  the  defendants  it  should  be 
paid,  and  to  settle  such  other  matters  of  detail  as  may 
be  necessary  to  carry  the  judgment  into  effect. 

And  it  will  be  further  ordered  that  the  said  directors, 
so  held  to  be  duly  elected,  be  let  into  immediate  pos- 
session of  said  railroad,  and  that  the  receiver  transfer 
to  them  all  the  property  and  assets  in  his  hands  belong- 
ing to  said  corporation,  retaining  from  the  moneys  in  his 
hands  all  proper  allowances  for  fees,  expenses,  and 
other  charges,  to  be  adjusted  by  said  referee. 

In  conclusion,  I  regret  that  other  duties  forbid  the 
devotion  of  greater  time  and  reflection  to  the  examina- 
tion and  decision  of  this  most  important  cause.  It  came 
an  exotic  to  this  district  where  the  judges  are  full  of 
labor,  and  where  the  people  have  no  interest  in  the  con- 
troversy, except  such  interest  as  all  good  citizens  feel  in 
the  welfare  of  the  State,  and  in  the  maintenance  of  law, 
order  and  good  government.  It  is  impossible  that  any 
judge  could  enter  upon  the  trial  of  a  cause  of  such  mag- 
nitude without  a  deep  sense  of  oppression,  from  the 
weight  of  the  great  responsibility  involved  in  its  decis- 
ion. Including  the  time  consumed  in  its  trial  and  re- 
quired for  the  examination  of  the  case,  it  has  occupied 
a  month  of  my  time  and  diverted  me  from  my  particular 
local  duties.  *  My.  duty  is  now  discharged,  and  a  sense 
of  relief  arises  from  the  fact  that  my  decision  is  not 
necessarily  conclusive  upon  the  parties,  if  and  I  have 
erred  in  judgment  or  opinion,  the  error  is  not  irrevisable. 
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STODDARD  against  DENISON. 

New  York  Superior  Court;  General  Term,  November, 

1869. 

CHATTEL  MORTGAGE. — EQUITY  OF  REDEMPTION. — FORE- 
CLOSURE. — FORMER  ACTION.  — DAMAGES. 

Although  by  a  mortgage  of  chattels  the  legal  title  is  vested  in  the  mort- 
gagee, subject  to  the  mortgagor's  right  to  perform  the  condition,  and 
after  default,  such  legal  title  is  said  to  become  absolute,  leaving  a  mere 
equity  of  redemption  in  the  mortgagor,  the  title  is  only  a  legal  title,  and 
the  equity  can  be  disposed  or  got  rid  of,  only  by  an  action  in  equity  to 
foreclose ;  or,  by  a  sale  under  the  power  contained  in  the  mortgage ; 
!or,  possibly,  by  lapse  of  time. 

Where  a  mortgagee  takes  possession  of  the  mortgaged  property,  it  will, 
if  of  sufficient  value,  be  deemed  a  satisfaction  of  the  debt,  until  the 
equity  is  foreclosed.  It  will  not,  however,  extinguish  the  mortgagor's 
right  to  redeem. 

To  extinguish  the  equity  of  redemption  by  a  sale,  under  the  power  con- 
tained in  the  mortgage,  it  must  be  a  fair  and  lonafide  sale. 

The  mortgagee  has  no  right,  by  any  unfairness,  to  sacrifice  the  property, 
and  deprive  the  mortgagor  of  a  surplus  over  the  debt,  which,  by  an 
openly  conducted  sale,  might  arise.  (Per  MONELL,  J.) 

A  mortgagor's  only  remedy  is  by  action  to  redeem.  He  cannot  maintain 
an  action  at  law  for  damages,  even  where  the  mortgaged  property  has 
been  wrongfully  and  unfairly  disposed  of. 

It  seems,  that  he  cannot  maintain  an  action  for  damages  winder  any  circum- 
stances. 

In  an  action  by  a  mortgagor  against  a  mortgagee,  to  recover  damages  for 
an  unfair  sale  of  the  property,  it  appeared  that  the  property  was  the 
furniture  of  a  hotel,  distributed  among  a  large  number  of  rooms,  and 
that  the  mortgagee  had  sold  it  under  the  mortgage,  chiefly  in  bulk,  for 
a  sum  much  less  than  it  would  have  brought,  if  it  had  been  sold  in  suit- 
^able  lots. — Held,  that  the  action  could  not  be  sustained.  The  action 
should  have  been  to  redeem.  And  the  defect  could  not  be  cured  by 
amendment,  for  no  tender  had  been  made. 

Relief  in  equity  can  be  granted,  ex  cequo  et  bono,  only  upon  payment  or 
tender  of  the  whole  debt.  Therefore,  where,  upon  an  unfair  sale,  less 
than  the  whole  debt  was  realized,  a  tender  of  the  residue  of  the  debt 
must  be  made,  to  lay  a  foundation  for  an  action  to  redeem.  (Per 
MONELL,  J.) 
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In  an  equitable  action  to  redeem,  the  court  can  give  complete  relief;  and 
when  the  mortgagee,  by  disposing  of  the  property,  has  prevented  a  re- 
demption, reparation  may  be  made  in  damages. 

Appeal  from  a  judgment. 

This  action  was  "brought  by  Ann  Stoddard  against 
Charles  Denison,  to  recover  damages  for  wrongfully 
selling  personal  property  under  a  chattel  mortgage. 

The  plaintiff,  to  secure  the  payment  of  a  sum  of  money 
on  demand,  gave  to  the  defendant  a  mortgage  upon  cer- 
tain personal  property,  mentioned  and  described  in  a 
schedule  thereto  annexed.  It  contained  an  agreement, 
on  the  part  of  the  mortgagor,  that  in  case  of  default  in 
payment,  it  should  be  lawful,  and  the  mortgagee  was 
authorized  and  empowered  to  enter  upon  the  premises  ; 
to  take  away,  and  to  sell,  and  dispose  of  the  property 
for  the  best  price  that  he  could  obtain,  and  out  of  the 
moneys  arising  therefrom  to  retain  and  pay  the  sum 
mentioned,  and  all  charges  touching  the  same,  render- 
ing the  surplus,  if  any,  to  the  mortgagor's  representa- 
tives or  assigns.  Until  default  the  mortgagor  was  to 
remain  in  possession  of  the  property. 

The  mortgage  became  due,  and  remaining  unpaid, 
the  defendant  took  possession  of  the  mortgaged  prop- 
erty, and  also  of  certain  other  property  not  included 
in  the  mortgage,  but  which  he  claimed  under  the  mort- 
gage, and  sold  the  same  at  public  auction. 

On  the  trial,  before  Mr.  Justice  FREEDMAN  and  a 
jury,  it  was  proved  that  the  mortgaged  property,  to- 
gether with  other  property  of  the  plaintiff  not  included 
in  the  mortgage,  was  taken  possession  of  under  the 
mortgage  by  one  Mealio,  under  a  special  power  of  at- 
torney from  the  defendant.  The  property  taken  con- 
sisted of  the  furniture  of  a  hotel,  and  was  distributed 
among  some  seventy  rooms.  An  advertisement  of  the 
sale  was  posted  and  published  in  one  newspaper  once 
before  the  sale. 

On  the  day  of  sale,  an  auctioneer,  employed  by 
the  defendant's  attorney,  proceeded  to  sell.  In  many 
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respects  the  evidence  of  the  manner  in  which  the  sale 
was  conducted,  was  conflicting. 

On  the  part  of  the  plaintiff  it  was  shown  that,  witli 
one  or  two  exceptions,  the  property  was  not  sold  sep- 
arately, or  in  parcels,  or  even  in  small  lots  ;  but  the 
contents,  more  or  less,  of  each  room  were  sold  collect- 
ively, or  in  one  lot  or  parcel. 

The  defendant's  witnesses  testified  that  the  sale  of 
the  entire  contents  of  rooms  was  confined  to  the  bed- 
rooms. There  was  also  a  difference  in  the  evidence  in 
respect  to  the  number  of  persons  present  at  the  sale. 

The  auctioneer  and  the  attorney  of  the  defendant 
testified  that  from  thirty  to  forty  persons  attended  the 
sale  ;  that  they  endeavored  to  sell  the  property  in  lots 
or  parcels,  or  separately,  and  could  not  get  any  bids, 
and  were  obliged  to  sell  the  entire  contents  of  a  room. 
But,  on  the  part  of  the  plaintiff,  it  was  shown  that  she 
requested  the  attorney  and  auctioneers  to  sell  separately, 
or  in  small  lots,  and  they  refused.  The  contents  of  each 
room  were  put  up  and  sold  in  one  lot. 

There  was  some  evidence  that  the  property  covered  by 
the  mortgage,  and  also  of  the  property  not  included  there- 
in, was  together  worth  about  two  thousand  five  hundred 
dollars  ;  the  value  of  the  latter  property  was  estimated 
at  about  five  hundred  dollars. 

The  sale  realized  only  about  six  hundred  and  seven- 
ty dollars.  The  evidence  in  respect  to  most  of  the  mat- 
ters in  dispute  was  conflicting. 

A  motion  was  made  to  dismiss  the  complaint,  on  the 
following  grounds : 

First.  Because  on  default  in  payment  the  title  to 
the  property  vested  in  the  mortgagee,  and  he  could  dis- 
pose of  it  as  his  own,  in  any  manner  he  saw  fit. 

Second.  That  the  action  should  have  been  to  re- 
deem, after  first  offering  to  pay  the  debt. 

Third,  That  the  defendant  was  not  liable  for  the 
acts  of  the  attorney  or  auctioneer. 

The  motion  was  denied  and  the  defendant  excepted. 

There  were  some  requests  to  charge  the  jury,  em- 
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bracing,  substantially,  the  same  proposition  as  was  con- 
tained in  the  third  ground  for  the  nonsuit.  And  also 
the  further  request  to  charge  that  the  defendant  is  not 
liable  for  property  not  included  in  the  mortgage,  unless 
it  was  taken  and  sold  with  his  knowledge,  or  under  his 
direction. 

The  requests  were  refused,  and  defendant  excepted. 

The  court  charged  the  jury  that  the  mortgage  trans- 
ferred the  legal  title  to  the  property  to  the  mortgagee, 
subject  only  to  be  defeated  by  performance  of  the  con- 
dition. That  upon  failure  to  perform,  such  title  be- 
came absolute,  notwithstanding  the  provision  for  a  sale. 
That  if  the  defendant  had  only  taken  possession  of  the 
property,  the  plaintiff  could  still  redeem.  That  the  de- 
fendant was  not  bound  to  sell ;  he  might  have  kept  the 
property,  subject  to  the  mortgagor's  right  of  redemp- 
tion, but  if  he  sold  he  was  bound  to  obtain  the  best  pos- 
sible price  ;  and  if  he  did  not  choose  to  sell  the  entire 
property  together,  he  was  bound  to  offer  it  in  such  lots 
and  parcels  as  were  calculated  to  bring  the  highest  price. 

It  was  left  to  the  jury  to  determine  whether,  under 
the  evidence,  the  property  was  sold  in  a  manner  cal- 
culated to  bring  the  highest  or  best  price. 

They  were  separately  instructed  in  regard  to  the 
property  not  included  in  the  mortgage,  that  if  they  be- 
lieved there  was  any  such  property  which  could  have 
been  easily  separated  from  the  mortgaged  property,  the 
defendant  had  no  right  to  sell  such  property,  and  the 
plaintiff  was  entitled  to  recover  its  value. 

Exceptions  were  taken  to  several  parts  of  the  charge. 

The  jury  gave  the  plaintiff  a  verdict  for  one  thou- 
sand four  hundred  and  ninety-two  dollars. 

The  defendant  appealed. 

Erastus  CooJc,  for  the  appellant. 
Mr.  ComslocJc,  for  the  respondent. 

BY  THE  COURT.* — MONELL,  J. — If  this  action  can  be 

*  Present,  BAEBOOR,'  Ch.  J.,  and  MONELL,  J. 
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sustained  at  all,  I  think  there  was  sufficient  evidence  to 
go  to  the  jury,  upon  the  two  principal  questions  of  fact, 
namely,  as  to  whether  the  sale  was  conducted  in  a  man- 
ner calculated  to  produce  the  best  price,  and  as  to  the 
amount  of  damages. 

In  respect  to  tne  property  claimed  not  to  have  been 
covered  by  the  mortgage,  there  is  no  doubt  of  the  plain- 
tiffs right  to  recover.  There  was  evidence  to  support 
the  claim,  and  it  was  properly  submitted  to  the  jury. 

Nor  have  I  any  doubt  that  the  defendant,  if  other- 
wise liable,  must  be  held  responsible  for  the  acts  of  his 
agent,  whom  lie  empowered  to  take  and  sell  the  prop- 
erty ;  and  such  responsibility  extends  to  all  the  prop- 
erty the  agent  took  under  the  mortgage,  and  to  the 
manner  in  which  he  disposed  of  it. 

The  evidence  bearing  upon  the  question,  as  to 
whether  the  sale  was  made  in  a  manner  calculated  to 
produce  the  best  price,  and  also  upon  the  question  of 
damages,  was  conflicting.  But,  as  I  think  it  was  suffi- 
cient to  go  to  the  jury,  we  cannot  disturb  their  verdict. 

The  mortgaged  property  consisted  of  household  fur- 
niture, the  contents  and  fixtures  of  a  bar,  and  other 
property  used  in  a  hotel.  It  was  distributed  among 
some  seventy  rooms  in  a  five-story  building ;  most  of 
them  being  used  as  bed-rooms,  and  containing  the 
usual  bed-room  furniture.  There  were  parlors  contain- 
ing the  usual  parlor  furniture,  and  bar-rooms,  and  din- 
ing-rooms, each  with  the  furniture  usual  to  such  rooms. 

The  evidence  of  the  plaintiff  and  her  witnesses  showed 
that  she  requested  to  have  the  property  sold  separately, 
which  was  refused,  and  it  was  sold  collectively,  the 
entire  contents  of  room  by  room  throughout  the  house. 
On  the  part  of  the  defendant  much  of  this  was  denied, 
leaving  it  in  doubt  whether  the  property  could  have 
been  sold  separately  at  all. 

The  plaintiff*  testified,  that  she  had  purchased  the 
property  at  the  time  it  was  put  into  the  hotel,  and  stated 
the  aggregate  price  she  had  paid  for  it ;  and  there  was 
other  evidence  of  value.  But,  as  my  conclusion  is  ar- 
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rived  at  upon  the  law  of  the  case,   no  further  reference 
to  the  facts  is  necessary. 

We  are  now  brought  to  the  question  whether  this 
action  can  be  maintained  at  all,  and  the  question  is 
presented  in  two  aspects  : 

First.  Does  the  title  of  a  mortgagee,  on  default,  be- 
come so  far  absolute  as  to  deprive  the  mortgagor  of  all 
right  or  interest  in  the  mortgaged  property?  and,  Second, 
assuming  that  it  does  not,  and  that  there  is  a  remaining 
right  or  interest  in  the  mortgagor,  can  such  right  be  en- 
forced in  an  action  at  law  ? 

I  think  the  first  branch  of  the  inquiry  can  be  cor- 
rectly answered  in  the  negative. 

A  mortgage  of  personal  chattels  is  a  sale  on  condition. 
The  legal  title  to  the  chattel  is  vested  in  the  mortgagee, 
subject  to  the  right  of  the  mortgagor  to  perform  the  con- 
dition. Until  default  there  is  no  doubt  of  the  mortga- 
gor's right  to  perform,  and,  upon  performance,  to  rein- 
vest himself  with  the  legal  title. 

In  Cortelyou  v.  Lansing  (1  Cat.  Cas.,  202),  it  is  said 
the  title  passes,  with  a  condition  of  a  defeasance;  in 
Charter  v.  Stevens  (3  Denio,  35),  it  is  said  the  mortgage 
transfers  a  defeasable  title  to  the  property  mortgaged  ; 
and  in  Mattison  «.  Baucus  (1  N.  Y.  [1  Comst.],  297), 
the  interest  of  the  mortgagor  is  called  "  a  right  of  re- 
demption" only.  Until  default,  therefore,  the  legal 
title  of  the  mortgagee  is  subject  to  defeasance,  upon 
performance  of  the  condition  by  the  mortgagor.  Upon 
breach  of  performance  such  title  becomes  absolute  at 
law.  If  any  right  thereafter  remains  in  the  mortgagor, 
it  is  a  mere  equity  of  redemption.  That  such  right  to 
redeem  remains  to  the  mortgagor,  seems  to  be  well 
settled  (see  Patchin  v.  Pierce,  12  Wend.,  62,  and  cases 
there  cited).  < 

NELSON,  J.,  says,  "notwithstanding  the  forfeiture 
and  perfection  of  the  title  in  the  mortgagee  in  such  a  case, 
I  have  always  supposed,  and  have  no  doubt,  that  in 
equity,  upon  well  settled  principles,  the  mortgagor  has 
the  right  to  redeem."  And  STORY  says,  although  the 
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title  becomes  absolute  at  law,  equity  will  interfere  to 
compel  a  redemption  (Story  on  Bailm.,  §  287 ;  Fuller 
0.  Acker,  1  Hill,  475  ;  1  Pars,  on  Cont.,  453  ;  Mattison  v. 
Baucus,  1  N.  Y.  [1  Comst.],  297).  I  shall  have  occa- 
sion to  refer  to  several  other  cases  on  this  subject,  when 
I  endeavor  to  ascertain  what  are  the  remedies  of  the 
mortgagor. 

It  is  evident,  then,  that  the  absolute  title,  which  a 
mortgagee  acquires  after  forfeiture,  which  term  is  so  fre- 
quently used  in  the  cases,  is  an  absolute  legal  title ;  and 
that,  notwithstanding  default,  there  is  a  right,  or,  as  it 
is  called,  an  equity  of  redemption,  remaining  in  the 
mortgagor. 

The  respective  rights  and  interests  of  the  parties, 
therefore,  are — the  legal  title  is  vested  in  the  mortgagee, 
subject  to  an  absolute  right  of  redemption  upon  per- 
formance of  the  condition  ;  upon  breach  of  the  condition 
the  legal  title  becomes  absolute  in  the  mortgagee,  leav- 
ing a  mere  equity  in  the  mortgagor. 

The  legal  title  becoming  absolute  or  perfect  in  the 
mortgagee,  and  he  having  taken  possession  of  the  mort- 
gaged property,  let  us  see  how  the  equity  of  the  mort- 
gagor may  be  disposed  or  got  rid  of. 

In  Charter  v.  Stevens  (ubi  sup.\  two  remedies  are 
suggested.  The  court  say  the  mortgagor  was  not  di- 
vested of  all  interest  in  the  property,  for  he  still  had 
(after  default),  an  equity  of  redemption  which  the  court 
of  chancery  would  protect  and  enforce.  u  On  the  other 
hand,  the  mortgagee  might  go  into  chancery  to  compel  a 
speedy  redemption  or  to  foreclose  that  right,  and  the 
same  object  might  be  attained  by  a  fair  public  sale  of 
the  property,  on  due  notice  to  the  mortgagor."  That 
case  also  holds  that  no  more  property  can  be  sold  than  j( 
is  sufficient  to  satisfy  the  mortgage  debt,  &c.  These 
remedies  are  also  recognized  in  Patchin  «.  Pierce  (supra). 
NELSON,  J.,  after  asserting  the  continuance  of  this 
equity  in  the  mortgagor,  after  default,  says,  "It  seems, 
however,  that  the  right  to  redeem  may  be  foreclosed 
without  judicial  proceedings,  by  a  sale  of  the  property 
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as  in  the  case  of  a  pledge,  upon  reasonable  notice  to  the 
mortgagor."  Tender  of  the  money  after  forfeiture  (he 
says)  does  not  operate  to  reinvest  the  title  in  the  mort- 
gagor, so  as  to  enable  him  to  recover  at  law,  and  this  is 
sustained  by  the  vice-chancellor,  and  approved  by  the 
chancellor,  in  Rogers  0.  Traders'  Ins.  Co.,  (6  Paige, 
587,  594). 

These  remedies — actual  foreclosure  by  judicial  pro- 
ceedings, or  sale  under  the  power  contained  in  the  mort- 
gage— seem  to  be  the  only  modes  by  which  the  equity 
of  the  mortgagor  can  be  extinguished.  These  are  dis- 
tinctly recognized  in  Talman  o.  Smith  (39  Barb.,  390), 
where  the  court  say,  this  right  of  redemption  continued 
in  the  mortgagor  until  the  property  was  sold.  There  is 
no  doubt,  I  think,  that  when  a  mortgagee  takes  posses- 
sion of  the  m'ortgaged  property,  it  will,  until  the  equity 
is  foreclosed,  be  deemed  a  satisfaction  of  the  debt,  if  it 
be  of  sufficient  value. 

In  Case  V.  Boughton  (11  Wend.,  106),  the  defendant 
gave  the  plaintiff  a  chattel  mortgage  to  secure  payment 
of  the  note  in  suit,  and  when  the  note  became  due  the 
plaintiff  took  possession  of  the  mortgaged  property,  but 
did  not  sell,  and  the  court  held  it  was  payment.  The 
court  say,  that  the  property  being  of  sufficient  value  to 
satisfy  the  debt,  no  further  act  besides  taking  posses- 
sion was  necessary  to  constitute  payment.  And  they 
further  say,  that  if  the  property  had  been  sold  upon 
the  mortgage  when  it  was  forfeited,  and  upon  a  fair  sale 
brought  less  than  the  amount  of  the  debt,  the  mortgagee 
would  have  been  entitled  to  demand  the  balance  of  his 
debt. 

In  Wheeler  v.  Miller  (2  Denio,  172),  this  effect  of  tak- 
ing possession  is  substantially  affirmed.  The  action  was 
trover  by  the  mortgagor,  after  tender  of  the  debt,  but 
after  default.  It  was  held  the  action  could  not  be  main- 
tained. At  law  he  had  no  title  whatever,  and  could 
only  redeem  in  equity.  The  court  say  the  mortgage 
authorized  but  did  not  require  a  sale  to  satisfy  the  debt ; 
and  such  power  of  sale  does  not  extend  the  time  of  pay- 
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ment,   or  under  any  circumstances  reinvest  the  mort- 
gagor with  title  to  the  property. 

Although  the  mortgagee  after  forfeiture  take  posses- 
sion of  the  property  (and  which  possession,  while  it  con- 
tinues, if  the  property  is  of  sufficient  value,  will  be 
deemed  payment  of  the  debt),  it  will  not  extinguish  the 
equity  of  the  mortgagor,  unless,  perhaps,  upon  his  fail- 
ure for  a  sufficient  length  of  time  to  assert  his  right. 
STORY  says  (2  Story  Eq.,  §  1031),  the  equity  of  redemp- 
tion may  be  asserted  by  the  mortgagor,  "if  he  brings 
his  bill  to  redeem  within  a  reasonable  time"  (Kemp  v. 
Westbrook,  1  Ves.,  278;  Harrison  v.  Hart,  Com.,  392, 
411). 

Such  equity  can  be  extinguished,  therefore,  only  in 
some  of  the  modes  which  have  been  suggested,  namely, 
by  a  judicial  decree,  a  sale  under  the  power  contained 
in  the  mortgage,  or  possibly  by  lapse  of  time.  If  the 
mortgagee  resorts  to  none  of  these  remedies,  it  is  clear 
that  the  mortgagor  may,  certainly  within  a  reasonable 
time  after  forfeiture,  notwithstanding  his  default,  assert 
his  right  in  equity  to  redeem. 

Where  a  mortgagee,  after  default,  brought  trover 
against  a  person  claiming  under  the  mortgagor,  for  a  con- 
version of  the  chattel,  the  court  held  (Hinman  v.  Jud- 
son,  13  Barb.,  629),  that  there  was  a  clear  right  of  re- 
demption in  equity  in  the  mortgagor,  and  that  such  right 
had  not  been  extinguished  at  the  time  the  suit  was  com- 
menced. The  mortgagee  had  never  taken  possession  or 
sold  the  property.  In  that  case  the  defendant,  in  effect, 
was  allowed  to  redeem,  the  recovery  being  limited  to 
the  amount  due  the  plaintiff,  instead  of  being  for  the 
value  of  the  property. 

To  extinguish  the  equity  of  the  mortgagor  after  for- 
feiture, by  a  sale  under  the  power  contained  in  the 
mortgage,  it  must  be  a  fair  and  bona  fide  sale.  Such 
is  the  language  of  many  of  the  cases.  In  Charter  t>. 
Stevens  (u~bi  sup.\  it  is  said  that  the  equity  may  be  ex- 
tinguished "by  a  fair  public  sale;"  and  in  Chamber- 
lain ?;.  Martin  (43  Barb.,  610),  the  end  may  be  attained, 
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the  court  say,  "  assuming  such  sale  to  be  fair  and  bona 
fide." 

It  needs,  however,  no  citation  of  cases  to  establish  a 
principle  so  obviously  just,  that  an  unfair  or  fraudu- 
lent sale  of  mortgaged  property  by  the  mortgagee  should 
not,  and  will  not,  defeat  or  extinguish  the  equitable 
rights  of  the  mortgagor.  The  mortgagee  has  no  right,  by 
any  unfairness,  to  sacrifice  the  property  and  deprive  the 
mortgagor  of  a  surplus  over  the  debt,  which,  by  an 
openly  conducted  sale,  might  arise.  His  absolute  legal 
title  does  not  enable  him  to  deal  with  the  property 
quite  as  though  it  was  his  own,  and  the  remark,  appar- 
ently to  the  contrary,  of  GRIDLEY,  J.,  in  Dane  v.  Mai- 
lory  (16  Barb.,  53,  54),  is  qualified.  He  says,  ''espec- 
ially as  against  the  plaintiffs,  who  are  'mere  strangers" 
And  I  cannot  think  WELLES,  J.,  when  he  said,  in 
Talman  v.  Smith  (ubi  sup.),  the  mortagees  "had  a  right 
to  take  the  property  into  their  possession  and  dispose 
of  it  at  their  pleasure"  intended  to  assert  that  they 
could  make  an  unjust  and  unfair  sale  to  the  prejudice 
and  injury  of  the  mortgagor. 

Questions  involving  the  rights  and  interests  of  the 
parties  to  a  chattel  mortgage  have  usually  arisen  in  ac- 
tions at  law.  In  those  actions  it  has  uniformly  been 
held  that  the  legal  title  of  the  mortgagee  was  so  abso- 
lute and  perfect  that  it  could  not  be  divested  or  dis- 
turbed in  such  an  action.  I  have  not  been  able  to  find 
any  case  of  a  proceeding  in  equity  to  assert  the  right  of 
redemption,  either  before  or  after  forfeiture.  But  it  is 
everywhere  assumed  and  conceded  that  such  a  proceed- 
ing may  be  instituted  and  will  be  entertained. 

It  follows  from  all  Hi  is  that  the  mortgagor's  only 
remedy  is  by  seeking  relief  in  equity,  whether  he  seeks 
to  redeem  before  or  after  forfeiture.  The  dicta  in  all 
the  cases  to  which  I  have  referred  is  to  that  effect ;  and 
although,  perhaps,  mere  dicta,  are  entitled  to  all  the 
weight  of  authority. 

Nor  do  I  see  how  an  action  at  law  can  be  maintained 
under  any  circumstances.  Not  even  where  the  mort- . 
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gaged  property  has  been  wrongfully  and  unfairly  dis- 
posed of.  So  far  as  the  legal  rights  or  obligations  are 
concerned,  a  mortgagee  may  treat  the  property  as  his 
own,  and  if  he  squanders,  destroys  it,  or  gives  it  away, 
he  incurs  no  liability  at  law.  The  party  aggrieved 
must  go  into  a  court  of  equity,  which  alone  can  afford 
him  redress. 

It  is  evident,  therefore,  that  the  plaintiff  in  this  action 
has  mistaken  her  remedy,  and  instead  of  an  action  to 
recover  damages  for  a  wrongful  sale  of  the  property, . 
she  should  have  invoked  the  aid  of  the  equitable  pow- 
ers of  the  court,  in  the  nature  of  an  action  to  redeem. 

I  have  not  without  much  hesitation  and  doubt,  satis- 
fied myself  that  the  defendant,  having,  by  a  sale  of  the 
property,  put  it  beyond  the  power  of  the  court  to  allow 
a  redemption,  so  as  to  reinvest  the  title  in  the  mortga- 
gor, the  plaintiff  might  not  be  excused  from  going  into 
equity,  and  be  allowed  to  be  compensated  in  this  form 
of  action,  inasmuch  as  no  other  relief  can,  under  the 
facts  of  the  ease,  be  awarded  in  equity.  But  upon  con- 
sideration I  find  what  appears  to  me  an  insuperable  dif- 
ficulty. Relief  in  equity  can  be  granted,  ex  czquo  et 
bono,  only  upon  payment,  or  tender  of  payment,  of  the 
whole  mortgage  debt.  That  must  be  averred  and 
proved  ;  and  it  lays  at  the  foundation  of  the  only  remedy 
of  the  plaintiff  in  this  case.  Had  the  sale  of  the  mort- 
gaged property  realized  sufficient  to  have  satisfied  the 
debt,  together  with  the  costs  and  expenses  of  sale,  then, 
perhaps,  a  tender  would  not  be  necessary.  But  it  was 
not  so  in  this  case.  There  remains,  after  applying  the 
proceeds  of  the  sale,  a  considerable  amount  of  the  mort- 
gage debt  still  unpaid  ;  and  before  the  defendant  can 
be  prosecuted  in  any  form  of  action,  whether  for  unfairly 
disposing  of  the  property  or  otherwise,  he  must  be  paid 
or  have  tendered  to  him  the  balance  due. 

Were  it  not  for  such  fact,  we  might  sustain  this  judg- 
ment by  allowing  an  amendment,  or  by  conforming  the 
pleadings  to  the  facts.  But  as  there  has  not  been  any 
tender,  and  a  part  of  the  debt  is  yet  unpaid,  this  action, 
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so  far  as  regards  any  of  the  property  covered  by  the 
mortgage,  must  entirely  fail. 

The  right  to  recover  the  value  of  the  property  claimed 
not  to  have  been  included  in  the  mortgage  depends  upon 
wholly  different  principles,  which  need  not  be  alluded 
to  here. 

I  have  no  doubt  that  in  an  equitable  action  to  re- 
deem, after  a  tender  of  the  sum  remaining  due,  the  court 
can  give  complete  relief.  Having  acquired  jurisdiction 
of  the  action  for  the  purpose  of  redemption,  if  it  shall 
appear  that  the  defendant  has  wrongfully  placed  it  be- 
yond the  power  of  the  court  to  decree  a  redemption,  it 
can  in  the  same  action  make  complete  reparation  to  the 
plaintiff  in  damages.  Such  damages,  of  course,  would 
be  assessed  under  issues  properly  framed  and  sent  to  a 
jury  to  be  tried  (Woodcock  v.  Bennet,  I  Cow.,  711 ;  2 
'Story  Eq.,  §§794-799). 

All  right  to  redeem  was  taken  away,  if  the  sale  by 
the  defendant  was  a  fair  and  justifiable  sale.  If  it  was 
not  a  fair  sale,  then  the  plaintiff  has  not  lost  the  right 
of  redemption,  and  the  question  of  the  fairness  of  the 
sale  must  be  litigated  in  the  action  to  redeem. 

If  the  views  I  have  expressed  are  correct,  the  motion 
for  a  nonsuit,  on  the  ground  that  the  action  should 
have  been  to  redeem,  should  have  been  granted,  so  far, 
at  least,  as  the  property  included  in  the  mortgage  was 
in  controversy. 

I  think,  therefore,  there  should  be  a  new  trial.  Upon 
which  new  trial,  the  case,  as  the  pleadings  now  stand, 
will  be  confined  to  the  property  claimed  not  to  be  cov- 
ered by  the  mortgage. 

Judgment  reversed,  and  a  new  trial  ordered. 
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COLE'S    TRIAL. 

Albany  Oyer  and  Terminer,  HOGEBOOM,  J.,  Presiding, 
November,  1868. 

INSANITY. — HOMICIDE. — BURDEN  OF  PROOF. 

The  various  degrees  of  homicide  defined  and  distinguished. 

Upon  an  indictment  for  homicide  the  prisoner  is  entitled  to  acquittal,  if  it'ap- 
pear  that,  from  causes  operating  for  a  considerable  length  of  time  before 
hand,  or  recently,  or  suddenly  occurring,  he  was  mentally  unconscious 
of  the  nature  of  the  act  in  which  he  was  engaged. 

The  preparations  made  by  the  prisoner  for  committing  the  homicide,  and 
his  subsequent  conversations,  indicating  that  he  understood  what  he 
had  been  doing,  and  recognized  its  nature  and  object,  may  be  considered 
by  the  jury,  as  well  on  the  question  of  sanity,  as  on  the  question  of 
premeditation. 

The  prisoner's  deprivation  of  reason  may  result  either  from  settled  mental 
alienation,  or  from  overpowering  circumstances  occurring  at  the  time, — 
such  as  the  seduction  of  his  wife  by  the  deceased, — and  the  transport  of 
passion  arising  from  sudden  and  crushing  information  of  the  fact. 

The  conduct  of  the  prisoner,  his  declarations,  and  his  acts,  his  bodily  ail- 
ments as  affecting  his  mental  condition,  his  cheerful  or  moody  tempera- 
ment, the  change,  if  there  was  one,  in  the  character  of  his  temper 
and^disposition,  the  extent  to  which  it  was  carried,  the  causes  which 
produced  it,  and  other  such  circumstances,  exhibited  at  and  about  the 
date  of  the  homicide,  and  for  a  period  previous  thereto  more  or  less  dis- 
tant from  its  date, — are  to  be  considered,  and  are  entitled  to  more  or 
less  weight  according  to  their  nature,  and,  to  some  extent,  according  to 
their  nearness  to  the  transaction. 

Indications  of  the  taint  of  insanity  in  the  family  of  the  prisoner  cannot 
avail,  without  evidence  of  traces  of  actual  insanity  in  himself. 

Neither  melancholia  nor  uncontrollable  passion  excuses  the  prisoner,  if, 
notwithstanding  such  state  of  mind,  he  had  sufficient  comprehension  of 
the  nature  of  the  act  in  which  he  was  engaged  to  understand  whether 
it  was  right  or  wrong. 

Although  evidence  that  the  deceased  was  the  seducer  of  the  prisoner's 
wife  before  the  homicide,  is  not  admissible  as  a  defense,  the  statement 
of  the  prisoner  that  he  believed  that  to  be  the  case,  or  communications 
that  such  was  the  case,  made  by  his  wife  to  the  pnsoner^are  admis- 
ible  on  the  question  of  premeditation,  and  as  interpreting  the  prisoner's 
conduct,  and  throwing  light  upon  his  state  of  mind. 

The  overwhelming  conviction  of  domestic  dishonor,  although  not  such  as  ' 
to  have  deprived  the  prisoner  of  reason,  and  the  power  of  discriminating 
between  right  and  wrong,  may  nevertheless  be  such  as  to  have  de- 
N.  S.— VOL.  VII.— 21. 
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prived  his  act  of  that  premeditation  which  stamps  a  homicide  with  the 
legal  ingredient  of  malice  aforethought,  and  thus  reduce  the  act  to  man- 
slaughter in  the  third  degree. 

Uncontrollable  frenzy  does  not  excuse  the  prisoner,  unless  it  be  the  frenzy 
of  madness  or  mental  alienation. 

The  prisoner  was  indicted  for  the  willful  murder  of  L. 
Harris  Hiscock,  on  June  4,  1867,  and  pleaded  not  guilty. 

The  facts  are  sufficiently  stated  in  the  charge  of  the 
court  to  the  jury. 

Henry  Smith,  district  -  attorney,  Lyman  Tremain, 
and  Charles  SedgwicJc,  for  the  People. 

James  T.  Brady,  William  J.  Hadley,  Amasa  J. 
Parker,  Wm.  A.  Beach,  and  D.  J.  Mitchell,  for  prisoner. 

After  a  trial  continued  through  several  weeks,  and 
a  most  able  and  interesting  argument  of  the  case  to  the 
jury,  by  Messrs.  Mitchell,  Beach,  and  Brady  for  the 
prisoner,  and  Messrs.  Sedgwick  and  Tremain  for  the 
people,  HOGEBOOM,  J.,  charged  the  jury  as  follows  : 

This  protracted  trial  is  about  to  be  closed,  and  to 
be  submitted  to  you  for  final  decision.  You  are  pre- 
pared for  it  by  faithful  attention  to  the  testimony,  and 
to  the  arguments  of  counsel. 

This  attention  is  called  for  by  the  magnitude  anfl 
importance  of  the  case.  The  position  of  the  jury  is  a 
solemn  and  responsible  one.  The  life  and  liberty  of  a 
fellow-citizen  is  in  your  hands,  and  is  not  to  be  disposed 
of  without  the  most  anxious  and  serious  consideration 
of  all  the  circumstances,  and  grave  reflection  upon  the 
weighty  results  that  hang  upon  your  decision.  Never- 
theless, it  is  a  duty  which  you  cannot  decline,  which 
the  law  has  imposed  upon  you,  which  you  have  taken  an 
oath  to  discharge  with  conscientiousness  and  fidelity,  and 
which  must  be  discharged  with  absolute  fearlessness 
and  impartiality,  whatever  may  be  the  consequences, 
and  upon  whomsoever  they  may  fall. 

George  W.  Cole  stands  indicted  for  the  murder  of  L. 
Harris  Hiscock,  on  June  4,  1867,  at  Stanwix  Hall,  in  the 
city  of  Albany.  Under  this  indictment  he  may,  if  the 
evidence  justifies  it,  be  convicted  of  either  of  the  two  de- 
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grees  of  murder,  or  of  the  four  degrees  of  manslaughter, 
or  acquitted  upon  the  ground  of  justifiable  or  excusable 
homicide,  or  of  an  absolute  or  temporary  deprivation  of 
reason,  the  result  of  settled  insanity,  or  of  a  moment- 
ary, but  ungovernable,  frenzy,  induced  by  the  circum- 
stances of  the  particular  occasion. 

It  may  be  desirable  to  inform  you,  particularly,  of 
the  ingredients  which  go  to  make  up  the  crimes  of  mur- 
der and  manslaughter,  in  their  various  degrees.  Mur- 
der, in  the  first  degree,  so  far  as  it  can  have  application 
to  this  particular  case,  is  the  killing  of  a  human  being, 
when  not  justifiable  or  excusable,  nor  coming  under 
the  head  of  manslaughter,  and  perpetrated  with  a  pre- 
meditated design  to  effect  death. 

The  premeditated  design  must  be  completely  formed 
before  the  act  of  killing,  and  must  precede  the  act,  but 
no  particular  space  of  time  is  necessary  to  intervene  be- 
tween the  complete  conception  of  its  design  and  its  ex- 
ecution. If  a  perfected  design  precedes  the  act,  it  is 
murder.  This  is  murder  in  the  first  degree,  and  its  pun- 
ishment is  death. 

Murder,  in  the  second  degree,  embraces  all  cases  of 
murder  which  are  not  included  in  the  definition  of  mur- 
der in  the  first  degree.  It  is  not  well  defined  in  the  law, 
but  may  safely,  I  think,  be  held  to  include  cases  of  un- 
justifiable, and  unlawful,  and  inexcusable  killing,  char- 
acterized by  premeditated  design,  or  by  no  premedita- 
tion beyond  an  intention  to  produce  death  ;  but  not  by 
that  degree  of  enormity,  willfulness,  and  premeditation 
which  mark  the  commission  of  murder  in  the  first  degree. 

The  line  of  distinction  between  murder  in  the  first 
degree  and  in  the  second  degree,  is  not  very  clearly  de- 
fined in  the  statute  ;  and  something  is  left  to  the  sound 
and  intelligent  judgment  of  the  jury,  in  fixing  the  de- 
gree of  the  crime.  The  punishment  of  murder  in  the 
second  degree,  if  I  have  read  the  statute  aright,  is  im- 
prisonment in  the  State  prison  not  less  than  ten  years. 

Manslaughter  in  the  first  degree  is  not  applicable  to 
the  facts  of  this  case.  Perhaps,  not  manslaughter  in  the 
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second  degree  ;  though  one  division  of  it,  the  killing  of 
a  human  being  without  a  design  to  effect  death,  in  the 
heat  of  passion,  but  in  a  cruel  and  unusual  manner, 
might  possibly  be  contended  to  embrace  it ;  but  as  man- 
slaughter in  the  third  degree  is  the  same  offense,  except 
that  it  is  killing  accomplished  by  a  dangerous  weapon, 
instead  of  a  cruel  and  unusual  manner,  I  present  that 
aspect  of  the  offense  to  you  as  better  adapted  to  the 
facts  of  this  case  than  manslaughter  in  the  second  de- 
gree, and  also  as  being  milder  in  its  penalty,  and  there- 
fore more  favorable  to  the  prisoner. 

The  punishment  of  manslaughter  in  the  third  degree 
is,  I  believe,  as  modified  by  the  statute  of  1865,  punish- 
ment in  the  State  prison,  not  less  than  one,  and  not  more 
than  four  years.  Every  other  killing  of  a  human  being 
by  the  act,  procurement,  or  culpable  negligence  of  an- 
other, where  not  justifiable  nor  excusable,  nor  murder, 
nor  manslaughter  of  a  higher  degree,  is  manslaughter 
in  the  fourth  degree.  The  punishment  of  manslaughter 
in  the  fourth  degree  is  imprisonment  in  the  State  prison 
for  not  exceeding  one  year,  or  in  the  county  jail  not  ex- 
ceeding one  year  ;  or  by  fine  not  exceeding  one  thou- 
sand dollars,  or  by  both  such  fine  and  imprisonment. 
The  feature  which  particularly  distinguishes  man- 
slaughter from  murder  is,  the  absence  of  a  design  to  ef- 
fect death. 

Applying  these  definitions  to  this  particular  case ;  if 
you  believe  Cole  killed  Hiscock  without  legal  justifica- 
tion or  excuse,  in  the  possession  of  his  faculties,  and 
with  a  mind  capable  of  comprehending  the  quality  of 
the  act,  and  with  a  premeditated  design  to  effect  his 
death,  he  is  guilty  of  murder  in  the  first  or  second  de- 
gree, according  to  the  enormity  of  the  act,  and  the  de- 
gree of  premeditation  with  which  it  was  perpetrated. 
If  done  without  a  design  to  effect  death,  but  in  the  heat 
of  passion,  and  with  a  dangerous  weapon,  then  he  is 
guilty  of  manslaughter  in  the  third  degree.  If  done  in 
some  other  way,  but  without  a  design  to  effect  death, 
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and  in  the  heat  of  passion,  then  he  is  guilty  of  man- 
slaughter in  the  fourth  degree. 

But  to  constitute  guilt  and  criminality  in  either  of 
these  various  ways,  it  is  necessary  that  the  person  should 
be  capable  of  distinguishing  between  right  and  wrong  in 
the  particular  case,  and  as  applied  to  the  features  of  the, 
particular  transaction  ;  that  he  should  be  in  the  possession 
of  his  faculties  ;  in  the  exercise  of  his  reason  ;  not  neces- 
sarily with  faculties  in  the  same  vigor  or  force,  or  under 
the  same  equanimity  of  mind  as  when  perfectly  cool,  or 
in  perfect  health,  but  with  faculties  from  which  reason 
is  not  permanently  or  temporarily  dethroned. 

All  men  have  not  the  same  mental  powers  or  charac- 
teristics,— the  same  man  is  not  at  all  times  in  the  same 
condition  for  the  cool  and  equable  exercise  of  his  reason 
or  mental  powers ;  the  strength  and  vigor  of  his  facul- 
ties may  even  be  temporarily  or  permanently  impaired 
or  diminished  by  sickness  or  bodily  ailment,  or  by  ex- 
citing causes  calculated  to  disturb  his  equanimity  or  to 
influence  his  passions,  yet,  if  he  be  in  the  possession  of 
his  senses, — able  to  judge  of  the  moral  qualities  of  his 
acts,  and  of  the  particular  act  for  which  he  is  arraigned, 
and  to  distinguish  between  right  and  wrong  in  regard 
to  it, — he  is  morally  and  legally  responsible  for  his  con- 
duct, amenable  to  the  laws  of  the  land,  and  must  abide 
by  its  mandates  and  its  penalties.  If,  then,  George  W. 
Cole  was  in  this  condition,  he  must,  like  other  men,  be 
tried  by  the  standards  of  the  law,  and  submit  to  its  judg- 
ment. If,  on  the  contrary,  he  committed  this  homicide 
when  reason  was  dethroned,  either  permanently  or  tem- 
porarily, no  matter  from  what  cause,  he  is  not  amenable 
to  the  law,  and  is  not  subject  to  its  punishment  or  its 
penalties. 

I  And  of  all  these  facts  necessary  to  establish  crime, 
and  to  constitute  responsibility  for  its  commission,  the 
People  are  to  satisfy  you,  and  to  satisfy  you  beyond  a 
reasonable  doubt.  They  are  to  convince  you  that  the 
prisoner  was  a  rational  being  in  the  possession  of  his 
senses,  with  the  power  to  discriminate  between  right 
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and  wrong  in  the  particular  case,  and  that  the  act  which 
he  committed,  and  for  which  he  is  now  on  trial,  falls 
within  one  of  the  various  offenses  to  which  I  have  re- 
ferred.    And  if  there  be  a  rational  doubt  of  this  upon 
your  minds,  the  prisoner  is  entitled  to  the  benefit  of 
that  doubt.    The  prosecution  must  make  out  to  your 
satisfaction  the  guilt  of  the  prisoner  in  regard  to  all  the 
features  of  the  crime,  and  satisfy  you  of  their  exis- 
tence, beyond  a  reasonable  doubt.     Thus,  if  the  charge 
be  murder,  they  must  convince  you  that  the  killing  was 
perpetrated  by  the  defendant,   that  it  was  done  with 
premeditated  design  and  by  a  person  of  sane  mind.     No 
doubt  sanity  is  the  normal  or  usual  condition  of  human 
beings,  and  hence  ordinarily  you  would  be  satisfied  of 
its  existence  by  much  less  proof  than  you  would  be  in 
some  other  cases.     But  still,   either  by  presumption  of 
law  or  by  positive  proof,  you  must  be  satisfied  of  its  ex- 
istence, and  of  its  existence  beyond  a  reasonable  doubt. 
This  doubt,  however,  must  be  one  that  fairly  arises  upon 
the  evidence,  not  merely  speculative  or  fanciful,  but  one 
that  commends  itself  to  your  judgment  upon  a  fair  and 
rational  construction  of  the  evidence,   not  to  be  lightly 
or  capriciously  indulged,   and  especially  not  as  a  mere 
mode  of  evading  the  responsibility  of  a  careful  and  de- 
liberate judgment  upon  the  testimony,    but  a  doubt 
resting  upon  your  minds  as  the  result  of  a  most  con- 
scientious examination  of  the  evidence. 

These  are  the  tests  which  you  must  bring  to  the  ex- 
amination and  decision  of  this  case,  and  by  which  you 
must  be  controlled  in  the  result  to  which  you  ultimately 
arrive. 

Having  thus  defined  the  offenses  of  which  it  is  pos- 
sible under  this  indictment  to  convict  the  prisoner,  if 
your  views  of  the  evidence  warrant  it,  let  us  turn  our 
attention  a  little  more  particularly  to  the  facts  of  this 
case,  and  the  allegations  of  the  parties  in  regard  to  them. 

I.  The  leading  fact,  of  the  killing  of  L.  Harris  His- 
cock  by  George  W.  Cole,  is  not  denied.  It  is  very  dis- 
tinctly proved  to  have  occurred  at  Stanwix  Hall, 
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Albany,  on  the  4th  of  June,  1867,  by  a  pistol  shot,  pro- 
ducing almost  instant  death.  As  no  provocation  ap- 
pears to  have  been  given  at  the  time  of  the  homicide, 
nor  any  conversation  was  had  between  the  parties  at 
the  moment,  we  must  probably  look  elsewhere  for  the 
cause  which  produced  it,  and  for  the  justification  by 
which  it  is  to  be  maintained.  And  there  being  no  jus- 
tification (that  question,  however,  I  submit  to  you),  ap- 
parent in  the  circumstances,  occurring  at  the  time,  you 
would  probably  consider  yourselves  justified  in  conclud- 
ing, that  in  the  absence  of  explanatory  circumstances,  it 
would  be  safe  to  infer  malice  aforethought,  or  a  preme- 
ditated design  to  effect  the  death  of  the  person  killed. 

II.  There  are,  however,  if  I  understand  the  line  of 
defense,  two  reasons  claimed  to  exist,  which  should  pro- 
tect the  defendant  from  punishment. 

1.  Because  the  defendant  was  not  in  a  state  of  mind 
that  renders  him  responsible  for  the  act — in  other  words 
that,  from  causes  operating  for  a  considerable  length  of 
time  beforehand,  or  recently  or  suddenly  occurring,  he 
was  mentally  unconscious  of  the  nature  of  the  act  in 
which  he  was  engaged,  and  legally  irresponsible  for  it.  < 

2.  Because  the  deceased  had  seduced  the  wife  of  the 
defendant,  and  that  in  the  transport  of  rage  produced  in* 
the  defendant  by  such  an  invasion  of   his   domestic 
rights,  or  by  the  sudden  and  overwhelming  disclosure 
of  the  fact  to  him,  he  committed  the  homicide  for  which 
he  is  now  on  trial. 

As  the  first  of  these  defenses,  if  established,  fur- 
nishes a  complete  and  absolute  protection  to  the  defend- 
ant from  any  liability  to  the  law,  for  the  act  committed, 
it  may  be  well  to  examine  that  first  in  order. 

The  first  defense  relied  on,  then,  is  insanity, — a  depri- 
vation of  reason  at  the  time  the  act  was  committed,  re- 
sulting either  from  a  settled  and  well  established  mental 
alienation,  or  from  the  pressure  and  overpowering  weight 
of  the  circumstances  occurring  at  the  time,  and  from  the 
transport  of  passion  arising  from  sudden  and  crushing 
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Information  of  the  infidelity  of  his  wife,  yielding  to  the 
arts  and  seductions  of  her  paramour. 

As  I  have  just  stated,  this  is  a  valid  defense,  if 
satisfactorily  established  by  the  evidence. 

If  reason  was,  in  fact,  dethroned,  if  Cole  was  not  at 
the  time  in  the  possession  of  his  faculties,  if  they  were 
overpowered  and  lost  in  the  presence  and  under  the  in- 
fluence of  an  overwhelming  domestic  calamity  ;  if  Cole 
was  at  the  time  incapable  of  distinguishing  between 
right  and  wrong,  in  regard  to  this  transaction,  or  of  ap- 
preciating the  moral  quality  of  his  act,  and  the  evidence 
satisfies  you  that  this  was  so,  then,  like  every  other  man 
in  that  condition,  he  cannot  be  held  criminally  respon- 
sible for  the  homicide,  and  is  entitled  to  your  verdict  of 
acquittal. 

But  while  you  must  remember  that  the  prisoner's 
sanity  must  be  established  by  the  prosecution,  and  es- 
tablished beyond  a  reasonable  doubt,  you  must  also 
remember  that  the  ordinary  condition  of  man  is  sanity, 
and  not  insanity,  and  that,  as  a  general  rule,  he  is  re- 
sponsible for  his  acts,  and  not  exempt  from  respon- 
sibility. 

In  judging  of  Cole's  mental  condition,  it  is  highly 
important,  paiticularly  to  examine  his  conduct  at  the 
time  and  about  the  time  of  the  transaction. 

If  Cole  committed  this  act  with  apparent  coolness 
and  deliberation — although  more  or  less  excited — spoke 
of  it  with  apparent  intelligence  and  decision,  and  ap- 
preciation of  its  character  and  effect — if  he  mentioned 
it  immediately  afterwards  as  if  he  understood  what  he 
had  been  doing,  and  recognized  its  nature  and  object ; 
if  he  armed  himself  with  a  pistol  or  pistols,  the  day  be- 
fore, at  Syracuse,  and  you  shall  conclude  he  did  so 
with  reference  to  this  encounter  and  this  occasion, — of 
which  you  are  to  judge  with  most  careful  discrimina- 
tion, because  it  bears  with  much  force  on  the  issues  in 
this  case, — if  he  took  measures  to  have  a  weapon  or 
weapons  in  a  situation  to  be  effective,  and  loaded  them 
BO  as  to  be  likely  to  operate  ;  and  if,  after  reflection  on 
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the  subject,  and  a  conference  with  one  or  more  of  his 
friends,  he  proceeded  deliberately  to  the  commission  of 
this  act  of  killing,  and  with  effect ;  these  are  all  le- 
gitimate subjects  for  your  consideration,  as  well  on  the 
question  of  sanity  as  on  the  question  of  a  premeditated 
design  to  effect  the  death  of  the  person  killed. 

You  must  judge  of  the  character  and  motive  of  the 
defendant's  acts. 

What  was  his  object  in  providing  himself  with  these 
pistols  ?  Was  it  with  reference  to  this  occasion,  or  was 
it  connected  with  the  discharge  of  his  duties  in  the  rev- 
enue service?  Was  the  killing  (as  defendant's  counsel 
contend),  not  premeditated,  when  the  prisoner  visited  and 
entered  Stanwix  Hall  ?  Was  he  moved  to  the  commis- 
sion of  this  act  by  the  sudden  access  and  irresistible 
pressure  of  excited  and  overwhelming  passion,  roused 
by  the  sudden  and  unexpected  sight  of  the  destroyer  of 
his  domestic  peace,  or  him  whom  he  supposed  to  be 
such — the  defiler  of  his  marriage  bed — the  seducer  of 
the  dearest  object  of  his  affections — dethroning  his  rea- 
son, and  pressing  him  on  to  the  commission  of  this  act, 
under  the  influence  of  an  ungovernable  frenzy,  unset- 
tling for  the  time  his  faculties,  and  enthroning  insanity 
in  their  place  ? 

These  are  questions  submitted  to  your  most  careful 
and  deliberate  judgment,  and  will  require  the  applica- 
tion of  your  best  faculties  and  your  most  impartial  and 
conscientious  deliberations,  in  order  to  conduct  you  to 
a  right  result. 

The  defendant's  state  of  mind,  as  evinced  by  his 
conduct,  by  his  declarations  and  his  acts,  by  his  bodily 
ailments  as  affecting  his  mental  condition,  his  cheerful 
or  moody  temperament,  the  change  (if  there  was  one)  in 
*  the  character  of  his  temper  and  disposition,  the  extent 
to  which  it  was  carried,  the  causes  which  produced  it, 
and  other  circumstances  not  necessary  to  be  alluded  to 
at  greater  length,  as  exhibited  at  and  about  the  period 
of  the  homicide,  and  for  a  period  previous  thereto,  more 
or  less  distant  from  the  central  and  important  point,  to 
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which  your  attention  will  naturally  be  more  especially 
directed, — are  all  important  subjects  for  your  considera- 
tion, and  are  entitled  to  more  or  less  weight,  according 
to  their  nature,  and  to  some  extent  according  to  their 
nearness  in  point  of  time  to  the  scene  of  the  fatal  trans- 
action. 

In  illustration  of  the  prisoner's  mental  condition, 
much  medical  evidence  has  been  introduced,  and  must 
be  considered  by  you.  It  is  for  you  to  judge  of  its 
weight  and  character,  and  to  determine  it  by  the  best 
light  you  have. 

As  one  means  of  determining  it,  it  seems  to  me  (it  is, 
however,  for  you  to  judge),  that  other  things  being  equal, 
those  medical  witnesses  who  were  acquainted  with  the 
prisoner,  with  his  ordinary  habits  and  temperament, 
with  his  personal  history  before  and  at  the  time  of  the 
transaction,  would  on  that  account  possess  some  advan- 
tages in  forming  an  estimate  of  the  prisoner's  mental 
condition. 

Still,  much  must  depend  upon  the  capacity,  judg- 
ment and  discrimination  of  the  particular  witness,  and 
upon  the  manner  in  which  the  testimony  is  presented. 

With  witnesses  who  have  not  had  a  personal  acquain- 
tance with  the  prisoner,  or  opportunities  for  a  personal 
examination,  the  weight  of  their  testimony  must  depend 
somewhat  upon  other  considerations,  and  upon  evidence 
of  the  causes,  influences,  symptoms  and  characteristics 
which  usually  mark  the  presence  of  mental  derangement. 

Some  of  this,  perhaps  much  of  this,  where  the  prisoner 
has  not  been  known  or  personally  examined,  must  neces- 
sarily be  more  or  less  matter  of  mere  opinion,  the  value  of 
which  it  is  not  always  possible  correctly  to  estimate. 

Several  causes  may  operate  to  produce  insanity,  and 
are  entitled  to  more  or  less  consideration  in  the  particu-  : 
lar  case. 

Insanity  is  sometimes  inherited, — transmitted  down 
in  the  line  of  family  descent,  occasionally  not  exhibiting 
itself,  and  again  reappearing  after  one  or  more  genera- 
tions. 
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Some  evidence  has  been  given  that  this  taint  of  in- 
sanity existed  in  the  family  of  the  defendant.  This  is  a 
subject  for  your  consideration  ;  but  you  must  recollect 
that  the  reappearance  of  this  mental  disorder  is  not  uni- 
form, and  you  must  carefully  scan  the  prisoner's  dec- 
larations, his  acts,  his  general  conduct,  his  mental  man- 
ifestations, to  see  whether  you  find  in  them  the  traces  of 
actual  insanity, — that  actual  mental  derangement,  which 
alone  can  avail,  so  far  as  this  point  is  concerned,  to  ac- 
complish psrfect  immunity  from  crim'nal  responsibility. 

Again,  it  is  said  that  the  prisoner's  bodily  ailments 
were  of  such  a  character  as  justly  to  lead,  to  the  infer- 
ence that  they  were  calculated  to  affect,  and  did  affect, 
his  mental  organization  and  developments  in  such  a  way 
as  to  produce  insanity. 

There  seems  no  reason  to  doubt  that  in  1862,  Gen. 
Cole,  while  doing  honorable  service  in  the  cause  of  his 
country, — for  which,  whatever  may  be  his  fate  under 
this  accusation,  he  deserves  grateful  recognition, — re- 
ceived a  severe  and  crushing  injury,  followed  by  other 
injuries  thereafter,  from  the  effects  of  which  he  has  not 
yet  fully  recovered,  which  more  or  less  disabled  him, 
and  which  were  calculated  to  have,  and  did  have,  a  de- 
pressing effect  upon  his  spirits  and  temperament,  mak- 
ing him  more  or  less,  moody  and  melancholy,  produc- 
ing more  or  less  and  sometimes  very  considerable  de- 
pression of  spirits,  resulting,  as  his  counsel  claim,  in  a 
settled  melancholy,  allied  to,  if  not  identical  with  the 
melancJiolia  of  the  medical  profession,  and  constituting 
one  of  the  various  forms  in  which,  as  they  contend,  in- 
sanity is  manifested. 

But  even  if  Cole's  mental  manifestations  were  of  this 
clear  and  decided  character,  and  had  assumed  the  form 
of  the  melancholia  of  the  doctors,  this  is  not  precisely' 
the  insanity  required  by  law  to  shield  its  possessor  or 
subject  from  responsibility  to  the  criminal  laws  of  the 
land.  The  insanity  of  the  medical  profession,  as  de- 
scribed before  you  by  several  of  its  leading  professors, 
is  not  precisely  the  insanity  of  the  law.  They  describe 
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melancJiolia,  which  seems  to  be  nearly  synonymous  with 
a  settled  melancholy  of  an  excessive,  aggravated  and 
unreasonable  character,  indicated  by  a  highly  nervous 
and  usually  moody  temperament,  and  by  a  mind  more 
or  less  morbidly  affected  in  its  ordinary  functions,  as 
insanity. 

But  whether  these  may  be  more  or  less  present  in 
legal  insanity,  or  the  insanity  recognized  by  the  law, 
they  are  not  precisely  that  kind  of  insanity  or  mental 
unsoundness  which  marks  exemption  from  criminal  re- 
sponsibility. The  law,  in  determining  a  person's  re- 
sponsibility for,  or  immunity  from  crime,  applies  a  very 
simple  but  easily  comprehended  test,  and  it  is  this : 
Did  the  accused  party  understand  the  nature  of  the  act 
in  which  he  was  engaged,  so  as  to  understand  whether 
it  was  right  or  wrong  ?  Was  his  reason  dethroned  or 
operative?  Was  he  able  to  comprehend  the  nature  of 
his  conduct  or  not?  If  he  was,  then  he  is  responsible 
to  the  laws  of  his  country,  is  bound  to  obey  them,  and 
is  punishable  for  their  violation.  It  may  be,  therefore, 
that  he  was  subject  to  melancholy  in  an  aggravated 
form.  So  long  as  it  does  not  sap  or  subvert  the  founda- 
tions of  his  intellectual  faculties,  he  may  be  carried  un- 
der the  pressure  of  excited  feeling  into  an  outburst  of 
passion  which  may  be  next  to  uncontrollable  ;  yet,  if 
reason  preserves  her  dominion  over  his  intellectual  pow- 
ers, and.has  not  yielded  her  throne  to  the  frenzy  of  mental 
alienation  or  madness, — if,  notwithstanding  all  this,  he  has 
sufficient  comprehension  of  the  nature  of  the  act  in  which 
he  is  engaged  to  appreciate  its  moral  quality,  to  distin- 
guish right  from  wrong,— if  he  knows  that  he  is  doing 
an  act  forbidden  by  law, — he  is  held  accountable  for  his 
acts,  he  must  be  regarded  as  violating  the  laws  of  his 
country,  and  must  abide  the  fate  of  other  criminals 
(The  judge  here  read  the  opinions  of  the  court  in  Freeman 
v.  People,  4  Denio,  9  ;  Willis  v.  People,  32  N.  T.,  715 ; 
O'Brien  v.  People,  36  Id.,  276). 

This  is  all  I  deem  it  necessary  to  say  to  you  on  this 
first  and  principal  branch  of  the  defense.     I  cannot 
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comment  upon  the  evidence  in  detail.  This  has  been 
done  in  the  most  able  and  discriminating  manner  by 
counsel.  And  you  will  probably  be  able  to  come  to  a 
conclusion  satisfactory  to  yourselves  on  this  leading 
branch  of  the  defense. 

The  conduct,  the  temperament,  the  bodily  ailments, 
the  mental  manifestations,  the  personal  history,  the 
traits  and  characteristics  of  the  defendant  have  been 
pretty  thoroughly  scanned  and  held  up  to  your  view,  as 
exhibited  from  1861  to  the  present  time.  And  I  think 
I  need  not  make  any  further  suggestion  to  you  in  regard, 
to  them,  than  to  suggest  that,  as  far  as  possible,  you 
bring  them  all  to  a  practical  test,  and  determine  by  his 
actual  mental  manifestations,  as  developed  in  his  char- 
acter, his  declarations  and  his  conduct,  his  ordinary 
and  daily  habits  of  life,  his  attention  to,  and  capacity 
for  business,  the  impression  made  in  all  these  respects 
upon  those  who  associated  with,  and  knew  him,  whether 
he  should  stand  exempt  from  liability  to  the  criminal 
laws  of  his  country,  or  had  sufficient  moral  sense  or  in- 
tellectual capacity  to  be  subjected,  like  ordinary  men, 
to  her  mandates  and  her  penalties. 

The  value  of  the  medical  evidence  you  must  estimate 
for  yourselves.  You  are  yourselves  the  ultimate  judges 
on  this  point.  And  it  is  upon  your  own  judgment,  as 
founded  upon  the  evidence,  that  the  result  must  finally 
depend.  The  opinions  of  medical  men  may  have  a  certain 
value  in  enlightening  your  minds  in  regard  to  it,  but  it 
should  by  no  means  induce  you  to  discard  your  own  care- 
ful and  deliberate  judgment  upon  the  whole  testimony. 

And  of  the  existence  of  this  fact  of  insanity  as  of  all 
other  facts  in  the  case,  you  are,  as  counsel  have  been 
careful  to  impress  upon  you,  yourselves,  and  not  the 
court,  to  be  the  final  and  intelligent  judges.  The  court 
has  no  disposition  to  invade  your  province  on  that  sub- 
ject ;  but  this  will  not,  I  presume,  induce  you  to  dis- 
card or  reject  any  suggestions,  coming  from  what  quar- 
ter they  may,  that  seem  to  you  to  have  any  intrinsic 
force  ;  or  to  aid  you  in  arriving  at  an  intelligent  judg- 
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ment  upon  the  case.  None  of  us  are  so  wise  that  we 
can  safely  afford  to  reject  adventitious  aid  on  a  matter 
so  important ;  and  in  a  matter  of  life  and  death  the  re- 
sponsibilities are  too  great  to  induce  us  to  attempt  to 
be  too  self-reliant. 

Another  defense  set  up  on  this  occasion  is,  that  His- 
cock  was  the  seducer  of  Cole's  wife,  and  therefore  justly 
liable  to  his  vengeance.  No  doubt  such  a  defense,  if 
established,  would  strongly  appeal  to  your  sympa- 
thies, being  regarded  in  some  quarters  as  no  more  than  a 
just  vindication  of  marital  rights,  and  the  only  efficient 
mode  of  protecting  the  purity  and  inviolability  of  the 
marriage  bed. 

But  we  are  not  here  to  administer  sympathy,  but  to 
execute  justice  ;  to  carry  into  effect  the  laws  of  the 
land ;  to  enforce  its  solemn  mandates,  and  not  to 
nullify  or  relax  its  positive  commands  by  misplaced 
sympathy  or  morbid  clemency. 

If  our  duty  is  clear,  we  forswear  ourselves  if  we  do 
not  perform  it.  I  have  taken  a  general  oath  faithfully 
to  perform  the  duties  of  my  office  ;  you  have  taken  a 
special  oath,  well  and  truly  to  try,  and  true  deliverance 
make  between  the  people  of  the  State  of  New  York  and 
George  W.  Cole,  and  a  true  verdict  render  according  to 
the  evidence,  so  help  you  God. 

This  duty  we  must  discharge  at  whatever  hazard  ; 
whether  painful  or  agreeable,  neither  manhood  nor 
honor,  the  restraints  of  conscience,  nor  the  solemn  man- 
dates of  the  law,  allow  us  to  decline  its  performance  or 
to  hesitate  at  its  execution. 

Many  laws  may  not  be  in  precise  accordance  with  our 
views  of  policy,  or  even  of  strict  justice,  yet  it  would 
lead  to  the  utmost  confusion  and  injustice  should  we 
refuse  to  execute  them.  If  we  are  dissatisfied,  we  should 
apply  at  the  proper  time  to  the  proper  forum  for  their 
amendment,  or  seek  to  avert  their  excessive  rigor  by  an 
appeal  to  executive  clemency. 

Certainly,  it  is  to  be  regretted,  if  further  legal  enact- 
ments could  be  of  any  avail  to  restrain  the  unholy  pas- 
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sions  and  devilish  arts  of  the  seducer  and  adulterer, 
that  they  have  not  heretofore  been  made.  But  the  wis- 
dom and  efficiency  of  such  enactments  have  been  ques- 
tioned. It  is  enough  for  us  to  know  that  we  must  ad- 
minister the  law  as  it  is,  and  have  no  right  to  usurp  leg- 
islative power,  and  apply  to  a  past  transaction,  laws  of 
our  own  creation.  The  injustice  and  unconstitutionality 
of  such  a  proceeding  would  be  manifest,  and  the  gravest 
objections  to  it  exist.  Let  us  content  ourselves  with 
administering  the  law  as  we  find  it  in  our  own  appointed 
sphere  of  duty.  Then  shall  we  have  consciences  void  of 
offense  toward  all  men,  and  the  happy  consciousness 
that  in  the  spirit  of  our  oaths,  and  in  conformity  with 
the  obligations  which  rest  upon  us,  we  have,  as  faithful 
and  law-abiding  citizens,  executed  the  laws  of  the  land. 

But  there  are  several  reasons  why  you  cannot  give 
effect  to  this  defense  : 

1;  The  adultery  is  not  in  proof.  It  has  not  been  es- 
tablished by  the  evidence.  If  that  evidence  has  been 
improperly  excluded,  the  responsibility  for  that  error  is 
with  the  court,  and  its  correction  belongs  to  another 
forum,  and  may  be  accomplished  under  the  exceptions 
taken  by  the  defendant  to  the  decisions  of  the  court. 
The  statements  of  the  prisoner  are  not  evidence  of  that 
fact.  They  were  not  called  for  with  any  view  to  make 
them  evidence  for  such  a  purpose.  Their  object  was  to 
illustrate  the  premeditated  design  on  his  part.  Being 
perfectly  legitimate  for  such  a  purpose,  and  offered  with 
that  view,  and  direct  evidence  of  adultery  having  been 
excluded  by  the  court,  they  are  not  competent  testimony 
to  prove  the  adultery,  because  they  are  not  offered  and 
received  with  that  view,  and  because  there  is  no  pre- 
tense that  the  defendant  had  personal  knowledge  on 
this  subject,  which  would  enable  him  to  give  primary 
or  admissible  evidence,  with  reference  to  it.  There 
might  be  a  state  of  facts, — for  example,  if  a  husband 
should  rush  from  his  own  bedroom,  with  a  knife  or 
dagger  in  his  hand,  red,  and  dripping  with  blood, 
where  his  statement  that  he  had  just  slain  the  adulterer 
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in  the  very  perpetration  of  a  domestic  wrong,  contem- 
poraneous with  the  act,  and  consistent  with,  and  explan- 
atory of  the  surrounding  circumstances,  might  be  so  in- 
terwoven and  blended  with  the  transaction  as  to  allow 
it  to  be  received,  in  connection  with  other  evidence,  as 
original  or  primary  proof  of  the  facts  themselves.  But 
here  the  declarations  of  the  prisoner  do  not  cover  snch 
a  case, — are  not  intended  to  be  applicable  to  such  a 
transaction,  and  are  shown  by  other  proof  in  the  case  to 
refer  to  occasions  considerably  removed  in  point  of  time 
from  that  which  is  the  subject  of  your  present  consider- 
ation. 

The  confessions,  or  alleged  confessions,  of  the  wife, 
do  not  prove  it.  They  were  not  admitted  for  such  a 
purpose,  and  are  not  to  have  that  effect.  Their  intro- 
duction was  permitted,  not  as  furnishing  evidence  of 
the  facts  themselves,  but  as  communications  made  to  the 
husband,  and  which  were  calculated  more  or  less  to 
operate  upon  his  mind,  and  influence  his  conduct,  and  to 
enable  you,  in  the  light  of  subsequent  events,  to  judge 
how  far  they  did  so  operate,  and  to  determine  to  what 
extent  the  knowledge  or  information  of  these  facts  was 
calculated  to  explain  and  to  mitigate,  or  to  justify  the 
homicide  subsequently  committed.  As  interpreting  the 
prisoner's  subsequent  conduct,  as  throwing  light  upon 
the  state  of  his  mind,  the}'-  are  admissible  and  proper  to 
be  considered.  As  furnishing  evidence  to  you  in  this  case 
of  the  commission  of  the  adultery,  they  were  not  al- 
lowed to  be  introduced,  and  are  not  proper  to  be  con- 
sidered. 

Hence,  if  you  acquit  the  defendant  upon  that  ground, 
you  acquit  him  upon  a  ground  not  established  by  the 
evidence. 

It  may  be  that  the  deceased  was  not  guilty  of  this 
offense.  He  has  not  had  any  opportunity  to  try  that 
question,  and  his  lips  are  now  sealed  in  death.  We  are 
not,  therefore,  in  a  condition  to  say  on  which  side,  upon 
a  fair  trial,  the  preponderance  of  the  evidence  would  be. 

It  is  suggested  that  no  case  has  ever  occurred  in 


NEW  SERIES :  VOL.  VII.  337 

Cole's  Trial. 

which  this  evidence  has  ever  been  ignored  by  a  jury. 
That  is  not  the  question.  It  is  not  necessary  for  us  tq 
inquire  whether  former  juries  have  or  have  not  violated 
their  oaths  by  accepting  as  evidence,  facts  which  have 
not  been  proved.  It  is  a  dangerous  and  inadmissible 
proceeding  in  a  court  of  justice.  We  stand  upon  the 
recorded  evidence,  and  no  other.  Whatever  may 
be  our  suspicions,  we  have  no  right  to  give  way  to 
them,  unless  they  are  supported  by  the  evidence  in  the 
case. 

Whatever  I  may  suspect,  or  you  may  conjecture  out- 
side of  the  range  of  the  proved  or  admitted  facts,  we 
cannot  justify  ourselves  to  our  God  or  our  country, 
otherwise  than  by  rendering  a  verdict  according  to  the 
evidence.  Neither  the  pressure  of  sympathy,  nor  the 
alleged  hardship  of  the  case,  nor  the  sophistry  of  coun- 
sel, should  allow  us  to  take  any  other  course. 

But  it  is  said  that  the  prisoner  was  informed  of  facts 
tending  to  fix  upon  the  deceased,  this  invasion  of  his 
marital  rights,  and  that,  oppressed  by  the  crushing 
weight  of  such  a  disclosure,  he  rushed  to  the  vindication 
of  his  marriage  bed,  under  a  transport  of  passion  which 
every  honorable  heart  will  justify, — which  the  law  will 
excuse  if  it  does  not  applaud,  and  which  jurors  who 
appreciate  the  importance  of  maintaining  the  purity  of 
the  marriage  relation  cannot  fail  to  recognize  and  sus- 
tain. 

But  neither  is  this  the  just  nor  the  legal  view  of  the 
case.  It  is  only  in  the  heat  of  passion, — in  the  uncon- 
trollable resentment  occasioned  by  the  discovery  of  hi& 
domestic  dishonor,  or  by  surprising  the  parties  in  the 
actual  commission  of  the  adulterous  intercourse,  or  un- 
der the  sudden  influence  of  a  state  of  circumstances  al- 
most equivalent  to  personal  observation  of  such  a  trans- 
action, that  the  husband  is  permitted  to  be  the  summary 
avenger  of  his  domestic  wrongs. 

He  is  not  at  liberty,  after  his  passions  have  had  time 
to  cool,  and  the  tempest  of  excited  feeling  to  subside, 
to  stalk  abroad,  seek  out  the  unconscious  and  unpre- 
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pared  victim  of  his  resentment,  and  without  the  inter- 
vention of  the  forms  of  law  or  the  judgment  of  his  peers, 
become  the  self-appointed  avenger  of  his  own  wrongs  or 
vindicator  of  the  violated  majesty  of  the  law. 

The  law  must  be  left  to  maintain  its  own  dignity  and 
to  enforce  its  own  decrees  through  the  constituted  tri- 
bunals of  its  own  creation,  and  has  not  in  any  just  or 
legal  sense  commissioned  the  defendant  to  the  discharge 
of  the  duties  of  this  high  office. 

In  this  case,  the  adulterer, — if  adulterer  he  was, — was 
not  detected  by  the  husband  in  the  actual  commission 
of  his  crime,  nor  under  circumstances  from  which  its 
then  very  recent  perpetration,  so  far  as  the  evidence 
discloses,  could  have  been  fairly  inferred.  The  period 
of  adultery, — if  adultery  there  was, — was  long  since 
passed.  The  knowledge  or  information  of  its  commis- 
sion had  been  communicated  to  the  prisoner  several  days, 
at  least  two  or  three  days  before,  and  a  sufficient  time, 
in  the  judgment  of  the  law,  had  elapsed  for  the  pas- 
sions to  cool,  and  for  reason  so  far  to  regain  her  un- 
disputed or  real  sway  as  to  forbid  individual  vengeance, 
and  to  pronounce  the  act  of  premeditated  killing, — if 
such!  it  was, — the  crime  of  murder. 

True  it  is,  as  I  have  already  informed  you,  if,  not- 
withstanding this  lapse  of  time,  the  crushing  weight  of 
this  domestic  tragedy  had  driven  the  prisoner's  mind  to 
absolute  distraction,  and  dethroned  the  reason  of  the 
husband,  he  is  permitted  to  find  immunity  from  punish- 
ment in  the  mental  alienation  with  which  he  was  thus 
overwhelmed  ;  but  if  he  had  the  possession  of  his  senses, 
the  exercise  of  his  reason,  and  was  in  a  situation  to  ap- 
preciate the  quality  of  his  acts,  he  stands  responsible 
before  the  law  for  having  unlawfully  taken  the  life  of 
his  fellow  man,  and  must  abide  the  stern  rigor  with 
which  she  maintains  her  violated  majesty. 

Neither,  therefore,  in  the  alleged  adultery,  for  which 
the  deceased  was  slain,  because  the  adultery  has  not 
been  proved,  and  would  not  have  been  a  defense  if  it 
had  been,  considering  the  period  of  its  alleged  commis- 
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sion,  nor  in  the  crushing  and  overwhelming  weight  with 
which  the  evidence  of  his  domestic  dishonor  and  of  the 
deceased  as  its  alleged  author,  was  brought  home  to  the 
knowledge  of  the  defendant,  can  the  prisoner  iind  ex- 
'<  emption  from  the  consequences  of  the  homicide.  He 
:  must  find  it,  if  he  find  it  at  all,  in  that  dethronement  of 
reason,  if  it  actually  occurred,  which  exempts  every 
insane  person,  however  great  would  otherwise  be  his 
crime,  and  however  awful  would  otherwise  be  the  attend- 
ing circumstances,  from  conduct  to  which  his  mind 
never  gave  a  willing  and  intelligent  consent. 

But  there  is  another  aspect  of  the  case  to  which  I  feel 
bound  to  call  your  attention,  because  there  is  a  possible 
view  of  the  evidence  which  you  may  feel  at  liberty~to 
take  which  will  reduce  the  grade  of  this  offense  from 
murder  in  the  first  degree  to  murder  in  the  second  de- 
gree, or  manslaughter  in  one  of  its  various  degrees,  and 
more  particularly  to  manslaughter  in  the  third  degree, 
the  punishment  of  which  crime  is  imprisonment  in  the 
State  prison  for  the  terms  which  I  have  before  men- 
tioned. 

I  have  already  stated  to  you  that  murder  in  the  sec- 
ond degree  embraced  all  other  kinds  of  murder  than 
murder  in  the  first  degree,  and,  though  not  well  defined 
in  the  statute,  might  fairly  be  supposed  to  include  that 
kind  of  murder  which  was  not  characterized  by 
that  degree  of  enormity,  or  of  premeditation,  which 
might  be  supposed  to  constitute  murder  in  the  first  de- 
gree, and  to  be  justly  punishable  fcy  the  forfeiture  of 
life. 

If,  therefore,  your  view  of  the  circumstances  of  this 
case  shall  enable  you  to  take  this  more  lenient  view  of 
the  conduct  of  the  prisoner,  to  which  I  have  just  re- 
ferred, you  may  find  him  guilty  of  murder  in  the  second 
degree. 

Again,  if  your  view  of  the  evidence,  acting  under 
the  responsibility  of  your  oaths,  shall  enable  you  to 
take  a  still  more  lenient  view  of  the  evidence,  and  to 
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conclude  that  the  intent  of  the  prisoner  was  not  to  pro- 
duce death,  and  that  the  homicide  was  committed,  not 
with  premeditated '  design,  but  in  the  heat  of  passion, 
by  the  use  of  a  deadly  weapon,  then  it  will  be  your 
duty  to  convict  the  prisoner  of  manslaughter  in  the  third 
degree,  the  punishment  of  which  crime  is  imprisonment 
in  the  State  prison  for  a  term  of  not  less  than  one  nor 
more  than  four  years. 

As  heretofore  stated,  the  radical  distinction  between 
murder  and  manslaughter  is  the  presence  or  absence  of 
a  design,  or  premeditated  design,  to  effect  the  death  of 
the  person  killed.  If  you  have  rational  doubt  on  that 
point,  arising  under  the  testimony,  and  justly  founded 
thereon,  it  is  the  benevolent  intention  and  the  positive 
injunction  of  the  law,  that  you  should  allow  it  to  operate 
in  favor  of  the  prisoner.  And  if,  in  the  dispassionate 
judgment  which  you  shall  give  the  case,  you  shall  come 
to  the  conclusion  that,  though  you  believe  the  prisoner 
to  have  been  driven  to  the  borders  of  distraction,  yet 
not  actually  to  have  entered  its  domain,  and  therefore 
feel  bound  to  hold  him  responsible  for  a  violation  of  the 
law,  and  yet  believe  him  to  have  been  urged  to  the  terri- 
ble catastrophe  with  which  this  domestic  drama  has  ter- 
minated, by  the  crushing  conviction  of  his  domestic  dis- 
honor, and  with  a  force,  and  precipitation,  and  pressure, 
which  deprived  his  act  of  homicide  of  that  premeditation 
which  stamps  it  with  the  legal  ingredient  of  malice 
aforethought,  you  are  at  liberty,  under  such  circumstan- 
ces, to  negative  the^element  of  premeditated  design  ;  and, 
finding  the  act  committed  in  the  sudden  heat  of  passion, 
and  "by  the  use  of  a  dangerous  weapon,  to  declare  the 
legal  consequence  qf  such  killing  by  pronouncing  him 
guilty  of  manslaughter  in  the  third  degree. 

The  responsibility  of  determining  the  facts  by  which 
the  grade  of  the  offense  is  to  be  measured,  is,  of  course, 
with  you,  and  not  with  me,  and  you  must  determine  it 
under  a  solemn  sense  of  the  important  consequences 
which  rest  upon  your  decision. 

It  has  been  suggested  that  a  verdict  of  this  charac- 
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ter,  finding  the  defendant  guilty  of  an  offense  of  a  less 
grade  than  that  charged  in  the  indictment,  will  not  be 
acceptable  to  the  prisoner,  who  desires  a  full  acquittal, 
or  a  conviction  of  murder  in  the  first  degree. 

Allow  me  to  say,  gentlemen,  the  preferences  or  wishes 
of  the  prisoner,  on  this  point,  should  not,  in  my  opinion,  [ 
affect  your  action  one  way  or  the  other.  You  have  a 
higher  duty  to  discharge  than  either  to  please  or  to  of- 
fend the  prisoner  or  the  people.  You  are  to  find  a  true 
verdict  according  to  the  facts  established  before  you. 
You  are  to  declare  it  without  fear  or  favor,  and  without 
reference  to  the  wishes  of  either  side. 

You  are  not  to  be  precipitated  .into  a  verdict  of  ab- 
solute acquittal,  because  a  conviction  of  murder  in  the 
first  degree  would  be  too  severe  to  correspond  with  your 
views  of  duty.  You  are  not  to  be  withheld  from  a  ver- 
dict of  partial  conviction,  if  a  verdict  of  greater  or  less 
severity  shall  not  faithfully  record  your  conclusions 
from  the  evidence.  You  must  find  a  verdict  founded 
entirely  upon  your  own  view  of  the  testimony,  as  it  has 
engraven  itself  upon  your  minds. 

You  should  also  be  careful  not  to  be  carried  by  feel- 
ings of  sympathy  beyond  the  boundaries  of  duty.  You 
may  justly  and  properly  entertain  a  feeling  of  respect 
and  gratitude  to  General  Cole  for  his  gallant  services 
during  the  war  ;  but  when  he  appears  in  this  tribunal, 
and  is  summoned  to  its  bar  to  answer  for  crime,  he  is, 
like  all  other  men  similarly  situated,  to  be  tried  by  the 
law  and  the  evidence.  Neither  gratitude  for  his  military 
services,  nor  sympathy  for  his  unmerited  sufferings,  nor 
regret  for  his  domestic  calamities,  can  annul  or  impair 
the  stern  requirements  of  duty. 

Nor,  on  the  other  hand,  must  you  be  betrayed  by 
abhorrence  for  a  homicide,  appearing,  if  you  so  regard 
it  on  the  first  look  at  the  transaction,  to  be  without  jus- 
tification or  excuse,  into  a  rash  and  precipitate  verdict 
of  conviction.  The  case  has  various  aspects,  all  of 
which  you  must  consider,  and  no  more  conscientious  or 
imperative  duty  is  demanded  of  a  jury  than  to  keep 
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its  judgment  in  suspense  till  every  fact  is  carefully 
examined,  and  its  just  weight  and  bearing  faithfully 
determined. 

You  find  in  the  prisoner,  perhaps,  an  individual 
laboring  under  melancholy,  more  or  less,  whether 
or  not  it  has  attained  that  intense  and  aggra- 
vated character  expressed  by  the  melancholia  of  the 
medical  profession.  You  find  him,  it  may  be,  materially 
changed  in  his  disposition  and  temperament,  his  tastes 
and  his  habits,  from  what  they  were  at  a  former  period 
of  his  life.  Life,  it  may  be,  has  lost  for  him  many  of 
its  charms,  and  bodily  ailments  and  injuries  have  not 
only  subjected  him  to  much  pain  and  suffering,  but 
have  so  destroyed  or  impaired  his  health  and  his  con- 
stitution as  to  render  life  a  burden  rather  than  a  bless- 
ing. 

All  these  things,  under  proper  circumstances,  and  on 
a  proper  occasion,  may  make  him  a  fit  subject  for  your 
consideration  and  sympathies.  But  this  is  not  the  pe- 
riod when  you  are  to  seek  their  indulgence,  at  least,  if 
they  operate  so  far  as  to  distract  your  mind  from  the 
performance  of  a  sterner  and  higher  duty.  Not,  indeed, 
that  you  are  to  forget  that  you  are  human,  or  that  you 
can  be  expected  altogether  to  divest  yourselves  of  those 
feelings  and  sensibilities  which  are  implanted  in  every 
manly  and  generous  heart.  But  that  you  are  to  be  care- 
ful not  to  be  led  away  by  them  from  the  performance  of 
duty,  or  into  forgetfulness  of  the  stern  obligations  which 
rest  upon  you  as  impartial  arbiters  of  the  prisoner's 
destiny. 

True,  indeed,  if  under  the  influence  of  the  evidence  you 
conclude  that  the  prisoner's  reason  has  been  dethroned, 
and  that  he  was  not  at  the  time  of  this  transaction  an  in- 
telligent agent,  having  the  power  of  mental  discrimina- 
tion between  right  and  wrong,  in  regard  to  the  particular 
transaction  which  you  are  undertaking  to  investigate, 
he  must  stand  acquitted  before  you  upon  the  ground  of 
criminal  irresponsibility.  But  If  he  had  this  power  of 
mental  discrimination,  and  could  distinguish  in  regard 
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to  the  moral  qualities  of  his  conduct,  then,  notwith- 
standing your  pity  for  the  man,  and  your  sympathy  for 
the  sufferer,  you  must  condemn  the  criminal.  And  es- 
pecially you  must  not  be  led  aside  from  the  path  of 
duty  by  a  recollection  of  the  severe  rupture  which  has 
taken  place  in  his  domestic  relations,  unless  the  deceased 
is  proved  to  have  been  connected  therewith,  and  in  some 
sense  the  author  thereof,  so  as  justly  to  call  down  upon 
himself,  within  the  limits  of  the  law,  the  just  vengeance 
of  an  injured  husband.  These  injuries,  at  least  as  in- 
telligence of  them  was  communicated  to  him,  were  of 
the  most  heartrending  character,  and  must,  of  necessity, 
excite  the  ardent  sympathy  of  every  feeling  heart. 

It  may  be  difficult,  perhaps  impossible,  wholly  to 
divest  ourselves  of  these  feelings,  but  we  shall  fail  to 
meet  the  stern  and  inexorable  necessities  of  this  hour  if 
we  allow  them  to  turn  us  aside  from  the  path  which  the 
law  has  appointed  for  us  to  tread. 

That  path  is  the  path  of  duty,  that  duty  is  to  find  a 
verdict  according  to  the  law  and  the  evidence,  and 
whether  it  enjoins  upon  you  the  agreeable  task  of  pro- 
nouncing a  verdict  of  acquittal  because  the  evidence  fails 
to  satisfy  you  beyond  a  reasonable  doubt  of  the  guilt 
of  the  prisoner,  or  of  his  responsibility  for  crime,  or 
the  painful  one  of  pronouncing  a  verdict  of  conviction, 
because  the  evidence  sntisfies  you  beyond  a  reasonable 
doubt  of  the  prisoner's  guilt  and  responsibility  for 
crime,  you  will,  I  doubt  not,  acquit  yourselves  like  men, 
and,  without  fear  or  favor,  without  partiality  or  preju- 
dice, discharge  the  solemn  and  responsible  trust  which 
the  law  has  imposed  upon  you  on  this  occasion. ; 

In  this  confidence,  I  commit  this  case  into  your  hands 
for  your  final  deliberation  and  verdict. 

In  relation  to  the  specific  points  submitted  by  the 
counsel  for  the  defense,  and  asked  to  be  made  part  of 
this  charge,  I  charge  the  law  upon  the  subject  of  insan- 
ity to  be  in  the  authorities  I  read  to  you. 

Mr.  Brady.—  With  reference  to  what  has  been  said 


344  ABBOTTS'  PRACTICE  REPORTS. 

Cole's  Trial.  

by  the  court,  upon  the  question  of  finding  the  accused 
guilty  of  manslaughter,  I  desire  to  say  in  "behalf  of  the 
prisoner,  that  in  the  judgment  of  his  counsel,  there  is 
no  rational  or  possible  view  by  which  the  offense  can  be 
demonstrated  manslaugJiter,  and  that  the  prisoner  de- 
clines to  accept  the  offer  of  that  sympathy  that  would 
induce  a  verdict  for  that  offense,  and  would  rather  die 
than  be  sent  to  State  prison. 


The  jury  retired,  and  subsequently  came  into  court, 
when  the  foreman  stated  they  had  not  agreed  upon  a 
verdict. 


HOGEBOOM,  J. — I  have  a  note  from 'you  in  which  you 
request  to  have  further  information,  with  reference  to 
that  portion  of  the  charge  which  relates  to  insane  im- 
pulse and  ungovernable  frenzy,  and  the  rules  of  law 
governing  the  same.  I  designed  to  express  myself  with 
sufficient  fullness,  and  with  all  the  clearness  and  per- 
spicuity with  which  I  was  able  to  do  upon  those  sub- 
jects. I  will  restate,  or  further  comment,  on  these 
points,  that  the  foundation  of  all  responsibility  for 
crime  is  sanity  or  soundness  of  mind,  that  is,  a  sane 
mind  in  the  sense  in  which  I  explained  it  to  you  in  the 
original  charge,— the  possession  of  reason,  ability  to 
discriminate  between  right  and  wrong  in  regard  to  the 
particular  transaction,  a  degree  of  consciousness  and 
intelligence  that  enables  a  party  to  appreciate  the  qual- 
ity and  nature  of  the  act  in  which  he  is  engaged  ;  to  be 
aware  that  it  was  wrong,  if  it  was  wrong,  a  crime,  that 
he  was  committing  an  offense  against  the  laws  of  his 
country.  If  his  mind  was  in  such  a  situation,  he  was, 
in  my  opinion,  and  as  defined  in  the  cases  to  which  I 
have  referred,  subject  to  those  laws,  responsible  for 
their  violation,  and  to  be  punished  if  he  did  violate 
them.  That  is  substantially  the  test  in  regard  to  both 
those  species  of  offenses  to  which  your  attention  has 
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been  called.  An  insane  impulse,  leaving  the  mind  inca- 
pable of  exertion,  holding  the  individual  incapable  of 
exercising  his  mind,  so  far  as  I  have  defined  it  to  yon, 
exempts  him  from  responsibility,  and  if,  under  the  in- 
fluence of  such  a  want  of  mind,  the  prisoner  commits 
the  act,  whether  you  call  it  an  insane  impulse  or  any- . 
thing  else,  it  exempts  him  from  responsibility.  Mere 
impulse,  whether  you  call  it  irresponsible  impulse  or 
not,  does  not  excuse,  if  it  be  the  impulse  of  excited 
passion  arising  from  revenge,  from  resentment,  from  in- 
tention to  do  an  act  which  is  wrong  or  a  crime,  and  the 
prisoner  is  aware  of  it.  Whether  he  is  impelled  to  it  by 
peculiarities  of  temperament,  by  a  nervous  disposition, 
by  excited  feeling,  or  anything  of  that  sort,  will  not  ex- 
cuse him  from  responsibility. 

If  there  is  the  consciousness  that  he  is  committing  a 
crime  against  the  laws  of  his  country,  there  is,  in  my 
opinion,  no  impulse  that  can  excuse  him  from  responsi- 
bility. But  if  this  impulse  arises  from  a  defect  of  rea- 
son, so  that  it  cannot  control  the  exercise  of  his  mental 
•powers,  if  he  is  bereft  of  that  power  in  the  sense  which 
I  have  alluded  to,  and  this  crime  is  committed  in  such 
a  condition,  and  without  the  ability  to  control  himself 
from  such  a  cause,  he  is  in  such  a  condition  as  excuses 
him  from  responsibility. 

The  question,  after  all,  is,  whether  he  has  his  mental 
powers,  and  the  ability  to  exercise  them  to  such  a  de- 
gree as  makes  him  conscious,  at  the  time,  of  the  nature 
of  the  act  in  which  he  was  engaged.  He  must  not  give 
way  to  unholy  passions,  to  excited  feelings,  to  a  dis- 
position for  revenge  or  resentment,  because  it  is  just 
these  feelings  that  the  law  punishes  and  makes  him  re- 
ponsible  for  them.  Men  must  curb  and  restrain  their 
passions.  But  if  he  is  bereft  of  the  mental  power  to 
reason  upon  the  subject  and  understand  the  nature  of 
the  act  in  which  he  is  engaged,  then  the  law  relieves  him 
from  responsibility. 

If  he  acts  from  ungovernable  frenzy,  it  must  be  the 
frenzy  of  madness  or  mental  alienation,  and  not  of  ex- 
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cited  and  inflamed  passions.  If  a  man  has  sufficient 
consciousness  of  the  nature  of  the  act  in  which  he  is  en- 
gaged, to  know  that  he  is  doing  wrong,  and  violating 
the  laws  of  his  country,  and  yet  gives  way  to  the  feel- 
ing of  resentment  or  revenge,  and  gratifies  it  at  the  ex- 
pense of  his  consciousness  that  he  is  committing  a  crime, 
whether  that  frenzy  is  of  the  highest  and  almost  irre- 
sponsible degree,  or  not,  he  must  be  held  responsible. 
But  if  this  is  the  frenzy  of  mental  alienation,  so  that  he 
cannot  control  the  powers  of  his  mind,  and  is  incapable 
of  appreciating  the  quality  of  his  act,  or  to  understand 
that  he  is  violating  the  laws  of  his  country,  or  doing  a 
thing  that  is  morally  Wrong,  then  he  is  exempt  from 
responsibility. 

It  is  very  difficult  to  define  these  matters  with  ab- 
solute precision.  I  can  only  refer  you  to  the  general 
rule  laid  down  in  the  cases  I  laid  before  you  in  my 
charge  to  you,  and  I  read  from  them  intentionally  for 
the  express  purpose  of  defining  the  rules  by  which  you 
are  to  be  guided,  and  to  explain  the  circumstances 
which  exempt  a  person  charged  with  crime  from  the  re- 
sponsibility of  that  crime. 

I  do  not  know  that  I  can  do  anything  which  will  in- 
form you  in  any  greater  degree  of  what  constitutes  that 
degree  of  insanity  or  mental  alienation  which  excuses  a 
party  from  criminal  responsibility.  The  party  is  never 
responsible  for  defect  of  reason  ;  it  is  a  providential  dis- 
pensation which  relieves  him  from  the  imputation  of 
crime,  because  it  is  not  the  act  of  a  free,  intelligent,  and 
conscious  mind.  I  think  that  every  one  is  bound  to 
control  his  passions  and  feelings.  If  he  has  the  power 
of  thought,  and  ability  to  reason,  he  must  be  held  re- 
sponsible to  the  laws  of  his  country,  and  not  give  way 
to  unholy  passions,  or  excited  feelings,  or  wicked  re- 
sentments, or  revenge.  On  these  questions  you  must  be 
satisfied. 

Mr.  Brady.— If  there  be  any  doubt,  the  benefit  of 
it  goes  to  the  prisoner. 
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HOGEBOOM,  J.— That  doubt  goes  to  the  benefit  of  the 
prisoner,  if  it  be  that  kind  of  rational  doubt,  upon  the 
evidence,  or  doubt  which  commends  itself  to  the  rational 
mind,  applying  itself  to  the  facts  of  the  case.  It  is  not 
the  mere  possibility  of  innocence  that  should  justify 
you  in  finding  a  verdict  of  acquittal.  The  question  is 
whether,  on  your  considering  the  case  as  rational  men, 
you  believe  beyond  a  rational  doubt,  a  fair,  reasonable 
doubt,  commending  itself  to  your  understanding,  that 
the  party  is  guilty  and  criminally  responsible  under  the 
rules  I  have  laid  down,  you  must  find  him  guilty.  If 
you  do  not  thus  believe,  if  you  have  a  rational  doubt 
upon  this  subject,  as  thus  understood  and  interpreted, 
you  are  to  give  the  prisoner  the  benefit  of  that  douj>t, 
and  render  a  verdict  of  acquittal. 


The  jury  again  retired.  Subsequently  they  came 
into  court,  and  the  foreman  stated  they  found  the  pris- 
oner to  have  been  sane  at  the*  moment  before  and  the 
moment  after  the  killing  ;  but  they  were  in  doubt  as  to 
his  sanity  on  the  instant  of  the  homicide. 

The  judge  charged  the  jury  that  they  must  give  the 
prisoner  the  benefit  of  the  doubt,  if  they  had  such  ra- 
tional doubt,  founded  upon  the  evidence,  and  could  be- 
lieve such  doubt  to  be  well  founded  upon  such  a  condi- 
tion of  the  case  as  was  presented  by  this  statement  of 
the  jury. 

The  jury  rendered  a  verdict  of  Not  Guilty. 
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McFARLAKD'S  CASE. 

Court  of  General  Sessions  of  the  City  and   County 
of  New  York;  February,  1870. 

REMOVAL  OF  INDICTMENT. 

The  court  of  general  sessions  of  New  York  will  not  transfer  to  the  oyer 
and  terminer  indictments  found  in  the  sessions,  except  on  motion,  and 
on  notice  to  the  district-attorney,  or  the  accused,  as  the  case  may  be. 

A  motion  for  such  transfer  will  be  denied  on  the  objection  of  the  adverse 
party,  unless,  upon  argument,  a  proper  case  for  the  exercise  of  the  dis- 
cretion of  the  court  is  shown. 

Motion  by  the  district-attorney  to  transfer  the  case 
to  the  oyer  and  terminer. 

The  defendant  was  indicted  in  the  court  of  general 
sessions,  on  the  17th  day  of  December,  1869,  for  the  mur- 
der of  one  Albert  D.  Richardson.  He  was  arraigned  on 
the  indictment,  and  pleaded  not  guilty.  Subsequently, 
and  on  the  28th  day  of  January,  1870,  the  court  of  gen- 
eral sessions  on  his  motion  entered  an  order,  directing 
two  several  commissions  to  issue,  to  examine  foreign 
witnesses  in  his  behalf. 

Samuel  B.  Garvin,  district-attorney,  for  the  motion 
to  transfer. 

John  Graham,  (with  whom  were  Elbridge  T.  Gerry 
and  Chas.  S.  Spencer],  in  opposition. — I.  This  applica- 
tion is  made  too  late.  There  is  an  issue  joined  by  the 
plea  to  the  indictment.  The  statute  provides  for  the 
transfer  of  the  indictment  only. 

II.  The  defendant  has  a  vested  right  to  be  tried  in 
the  court  of  general  sessions.  (1.)  The  district-attorney 
selected  that  court  as  the  tribunal,  arraigned  him  before 
it,  and  he  pleaded  on  that  arraignment,  and  thus  ac- 
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quiesced  in  its  selection.  (2.)  In  the  event  of  his  con- 
viction in  the  court  of  general  sessions,  the  appellate 
tribunal  has,  by  statute,  the  power  to  review  the  con- 
viction on  the  facts  (3  JRev.  Slat.,  5  ed.,  311).  That 
power  does  not  exist  in  the  event  of  the  trial  being  held 
in  the  oyer  and  terminer  (McKee  v.  People,  36  N.  Y., 
113;  Quimbo  Appo  v.  People,  20  N.  Y.,  531).  (3.) 
And  should  such  a  conviction  occur  in  the  general  ses- 
sions he  would  be  entitled  to  a  stay  on  writ  of  error  as 
of  course  ;  whereas,  in  the  oyer  and  terminer  he  might 
have  to  beg  for  mercy  on  his  knees  before  some  judicial 
iceberg. 

III.  Besides,  the  transfer  at  the  present  time  of  the 
case  to  the  oyer  and  terminer  would  vitiate  the  com- 
missions to  take  testimony  directed  by  the  general  ses- 
sions to  issue,  and  would  contract  his  rights  thereon. 
(1.)  He  was  entitled  to  those  commissions  as  matter  of 
right,  by  statute  (3  Ren.  Slat.,  5  ed.,  1023).  (2.)  By 
such  transfer,  the  court  issuing  the  commission  has  not 
at  the  time  of  its  execution  any  jurisdiction  of  the  case, 
and  the  oath  which  the  witness  takes  becomes  a  purely 
voluntary  one,  and  does  not  subject  him  to  the  legal 
penalties  for  perjury.  (3.)  This  difficulty  is.  not  cured 
by  any  stipulation  of  the  district-attorney,  for  that  only 
converts  the  oath  into  an  obligation  created  by  consent 
of  parties. 

IV.  The  statute  itself  does  not  authorize  the  compul- 
sory removal  of  this  case.  .(I.)  Prior  to  1855,  the 
grand  jury  could  indict  in  the  general  sessions  for  all 
felonies  and  misdemeanors  ;  but  that  court  was  obliged 
to  send  those  of  a  higher  grade  of  felony  to  the  oyer  and 
terminer  for  trial  (3  Rev.  Slat.,  5  ed.,  303).  (2.)  In  1855 
(Laws  of  1855,  ch.  337),  the  legislature  conferred  on 
the  court  of  general  sessions  the  power  which  previously 
the  oyer  and  terminer  alone  possessed  ;  but  while  it 
authorized  the  oyer  and  terminer  to  send  all  indictments 
to  the  general  sessions,  it  did  not,  e  converso,  authorize 
the  latter  court  compulsorily  so  to  act,  and  the  case 
is  a  casus  omissus  under  that  statute. 
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District- Attorney  Garmn  insisted  ; — I.  Although  it 
was  true,  an  order  had  been  duly  entered  authorizing 
the  commissions,  yet  it  contained  no  stay,  and  the  com- 
missions had  not  yet  issued,  nor  had  the  interrogatories 
been  settled. 

II.  While  the  sixth  section  of  the  statute  (3  Rev. 
Slat.,  5  ed.,  303)  is  compulsory  only  as  to  indictments 
not  triable  in  the  general  sessions,  the  next  section  allows 
that  court,  in  its  discretion,  to  send  all  indictments  to 
the  oyer  and  terminer. 

III.  The  construction  of  this  statute  is  settled  in 
People  r.  Gay  (10  Wend.,  509).     The  trial  of  this  cause 
may  materially  interfere  with  the  other  business  of  the 
general  sesions. 

John  Graham,  in  reply. — I.  There  is  no  necessity  for 
the  oyer  and  terminer  and  the  judges  of  the  supreme 
court  trying  these  cases.  They  had  better  free  the  city 
prison  by  trying  the  ordinary  criminals,  and  let  the 
general  sessions  attend  to  its  more  important  cases.  The 
latter  court  can  easily  (if  need  be)  hold  two  sessions  in 
place  of  one. 

II.  Assuming  the  general  sessions  to  have  the  power 
claimed,  its  exercise  is  discretionary.     And  in  the  pres- 
ent case  it  is  invoked  simply  to  gratify  a  preference  of 
the  district-attorney,   while    the    prisoner's  rights  are 
shown  to  be  impaired  thereby. 

III.  Where  an  order  for  commissions  is  applied  for 
with  due  diligence,  and  granted,  the  court  will  not  nullify 
its  own  order,  but  will  protect  the  prisoner's  rights  by 
granting  a  stay,  whenever  necessary  to  secure  to  him 
the  benefit  of  the  evidence  under  the  commission. 

In  Gay's  Case  (supra)  the  indictment  was  found  in 
the  oyer  and  terminer,  thence  sent  to  the  general  ses- 
sions. Bail  having  been  taken  in  the  oyer  and  terminer 
to  appear  at  the  general  sessions,  and  the  latter  court 
having  respited  the  bail  to  the  oyer  and  terminer  on  re- 
mitting the  indictment,  and  the  bail  having  then  been 
forfeited,  the  question  arose  in  a  civil  action  against  the 
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bail,  whether  the  general  sessions  had  the  power  so  to  re- 
mit the  indictment,  and  respite  the  bail.  And  the  su- 
preme court  so  held. 

V.  It  is  vital  to  the  prisoner  that  his  judge,  as  well 
as  his  jury,  should  be  unobjectionable  ;  for  the  former 
virtually  takes  part  in  the  impanneling  of  the  latter  by 
the  appointment  of  triers  to  pass  upon  objections  for 
cause. 

(1.)  The  law  allows  the  prisoner  to  challenge  pe- 
remptorily a  certain  number  of  jurors,  without  as- 
signing a  reason.  He  may  take  umbrage  at  some  of 
them,  owing  to  their  faces  ;  and  the  law  permits  him  to 
object  absolutely  to  their  becoming  a  part  of  the  jury 
on  that  ground,  without  compelling  him  to  expose  pub- 
licly so  ungracious  a  reason. 

(2.)  An  individual  about  to  be  placed  on  trial  for  a 
crime  may  entertain  the  same  feelings  in  reference  to  the 
faces  of  the  judges.  This  is  an  instinctive  emotion  to 
which  we  are  all  liable.  It  may  be  that  the  prisoner 
prefers  the  humane  and  benignant  countenances  of  the 
judges  of  this  court,  to  the  iron-visaged  faces  he  might 
meet  with  upon  the  bench  in  another  tribunal. 

(3.)  While  he  cannot  object  to  his  judges  as  he 
can  to  his  jurors,  when  he  is  perfectly  satisfied  with  the 
court  first  selected  by  the  prosecuting  counsel,  he 
should  not  be  forced  at  the  mere  whim  or  caprice  of 
that  officer  into  another,  not  superior  to  it  in  dignity, 
power,  or  intelligence ;  especially  when  it  is  apparent 
that  it  would  be  with  the  loss  of  some  of  his  most  im- 
portant rights. 

BY  THE  COURT. — BEDFORD,  City  Judge. — The  dis- 
trict-attorney moves  to  transfer  to  the  oyer  and  terminer 
certain  indictments  found  in  this  court. 

The  power  of  tranferring  to  and  fro  is  a  proper  juris- 
dictional  one  of  either  of  said  courts  (People  #.  Shepard, 
11  Abb.  Pr.t  59).  It  is  one  of  discretion.  I  think  the 
power  should  never  be  exercised  without  public  motion, 
and  on  notice  to  the  district-attorney,  if  proposed  by 
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one  under  indictment ;  or  if  proposed  by  the  district-at- 
torney, on  notice  to  the  adverse  counsel  or  party. 

In  one  of  the  cases  asked  to  be  transferred,  the  coun- 
sel for  defendant  raises  certain  objections.  Criminal 
cases  are  now  too  much  burdened  with  questions  natu- 
rally arising,  to  have  unnecessary  ones  raised  that  may 
additionally  embarrass  their  due  .disposition.  I  shall, 
therefore,  decline  to  transfer  the  McFarland  case,  in 
which  the  objection  is  made.  I  will  transfer  any  case 
in  which  both  district-attorney  and  the  accused,  or  by 
his  counsel,  agree  in  writing  to  the  transfer ;  but  if 
either  object,  I  would  like  to  be  informed  on  argument 
of  the  reasons  pro  and  con  before  exercising  discretion. 

After  arriving  at  this  decision,  I  consulted  with  my 
colleague,  Recorder  HACKETT,  whose  views  with  regard 
to  this  question  I  will  here  mention  fully  coincide  with 
my  own,  as  above  stated. 


CLARISSY  against  METROPOLITAN  FIRE  DE- 
PARTMENT. 

New  York  Superior  Court ;  General  Term,  March,  1869. 

PARTIES. — CORPORATE  POWER  TO  SUE. — FIRE  DEPART- 
MENT OF  NEW  YORK. 

Bodies  created  by  the  legislature  have  an  incidental  capacity  to  sue  and 
be  sued,  independently  of  any  express  power;  and,  for  such  purpose, 
are  to  be  regarded  as  corporations  sub  modo. 

The  Metropolitan  Fire  Department,  being  created  by  act  of  the  legislature, 
including  the  cities  of  New  York  and  Brooklyn,  which  are  otherwise, 
independent  municipalities,  and  having  extensive  powers,  which  it  can 
exercise  without  interference  from  those  cities,  has  a  power  to  sue,  in- 
cidental to  the  discharge  of  the  duties  devolved  upon  it,  and  is  to  be  re- 
garded as  a  quasi  corporation.  . 

It  seems,  that  the  property  of  that  department,  both  its  apparatus  and  its 
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funds,  may  be  reached  by  execution  in  satisfaction  of  judgments  against 
the  department. 

The  department  may  therefore  be  held  liable,  in  an  action  for  injuries  re- 
sulting from  the  negligence  of  its  agents  or  servants,  and  from  the  de- 
fective character  of  the  apparatus  used  by  it,  in  extinguishing  fires. 

The  plaintiff  alleged  in  his  complaint  that  the  defendants,  the  Metropolitan 
Fire  Department,  established  by  act  of  legislature,  owned  and  worked  a 
steam  fire  engine,  and,  plaintiff"  being  lawfully  in  the  street  where  de- 
fendants were  operating  it,  the  boiler  burst  by  reason  of  its  faulty  ma- 
terials and  its  careless  construction  and  use  by  defendants'  servants,  by 
means  of  which  plaintiff  was  injured. — Held,  that  the  action  would  he. 

Appeal  from  an  order. 

This  action  was  brought  "by  John  M.  Clarissy  against 
the  Metropolitan  Fire  Department. 

The  complaint  alleged  that  the  defendants  were  cre- 
ated under  an  act  of  the  legislature,  entitled  "  An  act  to 
create  a  Metropolitan  Fire  Department,  and  to  establish 
a  fire  department  therein."  That  the  defendants  owned 
and  operated,  worked  and  managed,  a  certain  lire  steam 
engine  ;  that  the  plaintiff,  being  lawfully  in  the  public 
street,  and  the  defendants  then  and  there  operating  and 
causing  to  be  operated,  worked  and  managed,  the  said 
engine,  the  boiler  thereof  did  burst  and  explode,  by 
reason  and  because  of  the  faulty,  unsafe  and  unsound 
materials  of  which  the  same  was  constructed,  and  the 
careless,  faulty,  unsafe,  unsound  and  unskillful  manner 
of  the  building  thereof,  and  the  carelessness  and  negli- 
gence of  the  defendants,  their  agents  and  servants  in  that 
behalf,  in  the  operating,  working  and  managing  said 
engine,  by  means  of  which  bursting  the  plaintiff  was  in- 
jured. 

The  defendants  demurred  to  the  complaint,  on  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

The  demurrer  was  sustained  at  special  term,  and  the 
plaintiff  appealed. 

Wm.  Henry  Arnoux,  and  P.  J.  JoacTiimsen,  for  ap- 
pellant. 

N.  S.— VOL. VII.- 23. 
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Waldo  Hutcliins,  for  respondents. 

BY  THE  COURT. — MOISTELL,  J. — It  is  claimed  in  sup- 
port  of  the  demurrer  in  this  case,  that  the  defendants 
have  not  capacity  to  be  sued. 

The  act  creating  the  Metropolitan  Fire  Department 
does  not,  in  terms,  declare  it  to  be  a  body  politic  or 
corporate  ;  and  although  it  has  express  power  to  sue,  it 
has  no  express  capacity  to  be  sued  ;  and -as  the  action 
is  against  the  defendants  by  their  denominational  title, 
they  must  be  shown  to  be  a  corporation  de facto  or  sub 
modo,  or  it  cannot  be  sustained. 

There  are  numerous  instances  of  collective  bodies  of 
men  who  are  invested  with  corporate  attributes  sub 
modo.  Some  have  a  corporate  capacity  only  for  a  par- 
ticular specified  end, — such  as  supervisors  of  towns  and 
counties,  loan  officers  and  commissioners  of  loans,  over- 
seers of  the  poor,  commissioners  of  common  schools  and 
of  highways,  trustees  of  school?,  &c.  (2  Kent,  278). 
Each  of  these  bodies,  it  is  now  provided  by  statute  (2 
Rev.  Slat.,  473,  §§  92,  95,  96),  may  sue  and  be  sued,  and 
some  of  them  are  made  bodies  corporate  (1  Id.,  337, 
364).  At  common  law  every  parish  and  town  was  a 
corporation  for  local  necessities,  and  every  collective 
body  of  men,  who,  although  not  bodies  politic  or  corpo- 
rate, with  the  general  powers  of  corporations,  yet,  hav- 
ing a  corporate  capacity  for  particular  specified  ends, 
are  considered  as  quasi  corporations,  with  limited  powers 
co-extensive  with  the  duties  imposed  upon  them  by 
statute. 

Prior  to  the  Revised  Statutes,  there  were  no  incorpo- 
rating acts  for  towns  and  counties.  The  whole  article 
to  which  I  have  above  referred,  say  the  revisers,  is  new, 
and  was  reported  by  them  in  consequence  of  decisions 
which  had  been  made,  that  towns  and  counties  could 
not  take  or  hold  real  estate:  These  decisions  having 
been  made  before  the  statute,  were  founded,  of  course, 
upon  the  common  law  powers  of  the  various  bodies 
which  had  claimed  some  corporate  capacity.  Thus,  in 
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Jackson  v.  Cory  (8  JoJms.,  385)  it  was  held  that  a 
"  county  "  could  not  take  title  to  land  ;  and  in  Jackson 
v.  Hartwell  (Id.,  422),  that  supervisors  were  also  inca- 
pable of  taking  title.  But  it  was  admitted  that  they 
:  were  corporations  for  certain  special  purposes  ;  and  this 
is  plainly  recognized  in  North  Hempstead  v.  Hempstead 
(2  Wend.,  109,  134)  ;  Pittstown  v.  Pittsburgh  (18 
Johns.,  418);  Jansen  v.  Ostrander  (1  Cow.,  670)  ;  Grant 
v.  Fancher  (5  Id.,  309).  In  Pittstown  v.  Pittsburgh 
the  court  say,  "  When  a  public  office  is  instituted  by 
the  legislature,  an  implied  authority  is  conferred  on  the 
officer,  to  bring  all  suits,  as  incident  to  his  office,  which 
the  proper  and  faithful  discharge  of  the  duties  of  his  of- 
fice require."  And  in  Todd  v.  Birdsall  (1  Cow.,  260),  it 
was  held  that  an  action  would  lie  against  overseers  of 
the  poor,  and  that  legal  liabilities  incurred  by  prede- 
cessors in  office,  ought  to  devolve  upon  the  successors. 
It  was  incident  to  the  office,  which,  in  that  respect, 
might  be  viewed  in  the  nature  of  a  corporation.  In  a 
note  to  this  case  are  collected  all  the  prior  decisions. 
The  same  general  doctrine  is  sustained  in  Inhabitants  of 
School  District  in  Rumford  v.  Wood  (13  Mass.,  192),  and 
in  Levy  Court  v.  Coroner  (2  Wall.,  501). 

From  the  cases  cited,  it  will  be  seen  that  bodies  cre- 
ated by  the  legislature  have  an  incidental  capacity  to 
sue  and  be  sued,  independently  of  any  express  power, 
and  for  such  purposes  are  regarded  as  corporations  sub 
modo. 

By  the  act  in  question,  the  cities  of  New  York  and 
Brooklyn  are  constituted  and  united  into  a  district,  and 
known  as  the  Metropolitan  Fire  District  of  the  State  of 
New  York.  The  governor  and  the  senate  are  authorized 
to  appoint  four  citizens,  residents  of  the  district,  to  be 
"Metropolitan  Fire  Commissioners,"  who  shall  form  a 
Metropolitan  Fire  Department,  to  take  and  have,  as 
provided  in  the  act,  control  and  management  of  all  of- 
ficers, men,  property,  measures  and  aetion  for  the  pre- 
vention and  extinguishment  of  fires  within  the  said  dis- 
trict, to  be  organized  as  therein  provided,  and  be  known 
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by  the  name  of  the  "Metropolitan  Fire  Department." 
The  commissioners  are  to  hold  office  two,  four,  six  and 
eight  years  respectively,  and  at  the  expiration  of  each 
term  a  successor  shall  be  appointed.  Provision  is  made 
for  filling  vacancies,  and  for  the  removal  of  the  commis- 
sioners. They  are  authorized  to  organize  the  "Metro- 
politan Fire  Department "  by  electing  one  of  their  num- 
ber as  president,  and  appointing  a  secretary.  When  so 
organized,  they  shall  possess  and  have  all  the  power  and 
authority  conferred  upon  or  possessed  by  any  and  all 
officers  of  the  fire  department  of  the  city  of  New  York. 
The  specific  powers  conferred  by  the  act  upon  lh^ 
"Metropolitan  Fire  Department"  are,  to  possess  and 
exercise  fully  and  exclusively  all  the  powers,  and  to 
perform  all  the  duties,  for  the  government,  manage- 
ment, maintenance  and  direction  of  the  fire  department 
of  the  city  of  New  York,  and  the  premises  and  prop- 
erty thereof,  which,  at  the  time  of  the  organization  of 
the  department,  were  possessed  by  or  were  under  the 
control  of  the  board  and  officers  of  the  fire  department 
of  said  city,  or  the  officers  or  employees  of  said  city. 

The  department  is  given  sole  and  exclusive  power 
and  authority  to  extinguish  fires,  and  to  provide  sup- 
plies, horses,  tools,  implements  and  apparatus,  and  fire 
telegraphs,  and  to  provide  suitable  locations  for  the 
same,  and  to  buy,  sell,  construct,  repair,  and  have  the 
care  of  the  same,  and  to  take  all  such  action  in  the 
premises  as  may  be  reasonably  necessary  and  proper. 

The  department  is  given  full  and  exclusive  power  for 
the  government,  management,  maintenance  and  direc- 
tion of  the  buildings  and  premises,  and  property  and 
appurtenances,  and  all  apparatus,  &c.,  which  were  un- 
der the  charge  and  control  of  the  city  officers,  which 
property  is  transferred  to  the  keeping  and  custody  of 
the  "Metropolitan  Fire  Departnent." 

The  commissioners  are  directed  to  provide  such  of- 
fices and  business  accommodations  as  are  necessary  for 
the  transaction  of  its  business ;  to  adopt  a  common  seal 
and  direct  its  use  ;  and  are  authorized,  in  the  name  of 
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its  president,  to  institute  and  maintain  suits  and  pro- 
ceedings (and  may  pay  costs,  expenses,  and  judgments 
therein),  for  the  enforcement  of  its  rights  and  contracts, 
and  for  the  protection,  possession  and  maintenance  of 
the  property  under  the  control  of  the  department ;  and 
may  also  sue  for,  and  have  the  exclusive  right  to  re- 1 
cover,  for  the  benefit  of  the  department,  the  fines  and 
penalties  which  ma,y  be  enforced. 

The  mode  of  raising  money  for  the  support  of  the 
department  is  by  estimates  made  by  the  commissioners 
and  comptroller  and  mayor  of  the  city  of  New  York, 
convened  as  a  board  of  estimate,  which  estimate,  when 
approved  by  the  board  of  supervisors  of  the  county  of 
New  York,  shall  be  levied  and  collected  by  the  board  of 
supervisors,  by  taxation  of  the  real  and  personal  estate, 
subject. to  taxation,  within  the  county  of  New  York. 
The  amount  so  to  be  raised  is  directed  to  be  deposited 
with  the  treasurer  of  the  State  as  a  fund  to  the  credit  of 
the  department,  and  drawn  by  check  or  warrant  of  the 
treasurer  of  the  department,  as  ordered  by  the  depart- 
ment. Provision  is  made  for  the  appointment  of  a 
treasurer,  who  is  the  fiscal  officer  of  the  department, 
and  authorized,  by  order  of  the  commissioners,  to  dis- 
burse all  moneys  ;  and  he  is  required  to  deposit  all  funds 
in  a  bank  to  be  designated  by  the  commissioners. 

The  commissioners  are  given  power  to  select  a  chief 
and  assistant  engineers,  and  as  many  officers,  clerks, 
firemen,  and  such  apparatus,  as  may  be  necessary,  and 
to  remove  the  same. 

By  an  amendment  of  the  act,  in  1867  (Laws  of  1867, 
ch.  408),  the  salaries  of  the  members  and  employees  of  the 
department  are  fixed,  and  directed  to  be  paid  by  the 
commissioners  out  of  any  moneys  in  their  possession ; 
and  in  case  of  a  deficiency,  the  comptroller  of  the  city 
of  New  York  is  required  to  deposit  with  the  treasurer 
of  the  State  to  the  credit  of  the  commissioners,  upon 
their  requisition,  such  additional  sums  as  may  be  neces- 
sary, which  additional  sum  is  afterwards  to  be  collected 
by  taxation. 
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The  act  creates  a  fire  district,  composed  of  the  cities 
of  New  York  and  Brooklyn.  It  is  not  made  subservient 
or  responsible  to  any  local  authority  in  either  city.  Its 
officers  and  agents  are  appointed  by  a  power  above  all 
local  authority,  and  are  held  amenable  only  to  the  gov- 
ernor and  the  legislature.  The  department  is  required 
to  make  report  to  the  governor,  and  its  funds  are  kept 
in  the  treasury  of  the  State. 

It  cannot  be  pretended  that  the  city  or  the  county  of 
New  York  has  any  power  or  control  over  the  depart- 
ment whatever ;  and  the  only  duty  which  the  city  or 
county  owes  to  the  department  is,  to  raise  by  taxation 
the  moneys  required  for  its  support,  which  moneys  are 
required  to  be  paid  into,  and  kept  by,  the  treasurer  of 
the  State,  and  are  wholly  under  the  control  of  the  de- 
partment. 

Here,  then,  is  a  department,  created  over  two  other- 
wise wholly  independent  districts,  having  most  extensive 
powers,  which  it  can  exercise  without  interference  from 
those  cities,  or  either  of  them.  Would  not  such  a  de- 
partment, without  any  express  right,  have  had,  at  the 
common  law,  a  power  to  sue,  incidental  to  a  discharge  of 
the  duties  devolving  upon  it  ?  If  so,  and  the  cases  cited 
establish  it,  it  would  also  be  regarded  as  a  quasi  cor- 
poration, with  such  powers  and  subject  to  such  liabili- 
ties as  belong  to  such  bodies. 

It  was  urged  on  behalf  of  the  department  that  it  had 
no  property  whatever,  and,  therefore,  a  judgment  couid 
not  be  collected.  I  know  it  has  been  said  in  some  of 
the  cases  (Lyon  ».  Adams,  4  Serg.  &  H.,  443  ;  Gardner 
v.  Board  of  Health  of  New  York,  10  N.  Y.  [6  Seld.], 
409)  that  one  of  the  essentials  of  a  quasi  corporation 
was  property  or  funds  owned  by  it ;  yet  if  that  essential 
only  was  wanting,  it  might  be  doubted  if  it  would  be 
sufficient  to  defeat  an  action.  It  does  not  follow  that 
supervisors,  overseers,  trustees,  &c.,  who  previous  to  the 
statute  were  held  to  be  corporations  sub  modo,  had 
property  or  funds  ;  and  in  those  cases  there  was  no  way 
of  paying  or  collecting,  except  through  the  power  of 
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taxation.  Nor  is  there  now,  in  respect  to  many  of  the 
corporate  bodies,  any  property  which  could  be  subjected 
to  levy  and  sale. 

But  however  that  may  be,  an  examination  of  the 
statute  will  show  that  the  Metropolitan  Fire  Department 
has  property  and  funds,  independently  of  the  ample 
provision  which  is  made  for  raising  money  by  taxation 
for  salaries,  rents,  &c.,  and  "  generally  for  the  purposes 
of  this  act  and  such  general  and  contingent  expenses  " 
as  may  be  necessary. 

The  authority  to  buy  and  sell  necessarily  implies  a 
power  to  hold,  and  to  take  and  give  title.  There  is 
nothing  in  the  act  which  in  express  terms  or  by  any  fair 
implication  requires  the  title  to  property  to  be  taken  to, 
or  in  the  name  of  the  city.  The  old  department  was  ex- 
pressly empowered  to  take  and  hold  real  and  personal 
property,  and  no  part  of  the  present  act  forbids  the 
present  department  from  also  holding  it. 

We  were  referred  to  section  17  ;  but  that  section  re- 
lates to  the  property  then  or  theretofore  in  use  by  the 
old  department,  which  it  is  declared  shall  remain  the 
property  of  the  mayor,  &c.  It  does  not  include,  or  in 
terms  affect,  any  property  which  the  commissioners  may 
subsequently  acquire.  That  ownership  in  the  city  was 
intended  to  be  confined  to  the  property  on  hand,  is  to 
be  presumed  from  the  direction  in  section  18,  to  pay  the 
proceeds  of  the  sale  of  property  not  required  by  the 
commissioners,  into  the  treasury  of  the  "city"  whereas 
all  other  funds  of  the  department  are  directed  to  be  paid 
to  the  treasurer  of  the  "  State.'1'1  The  department  has, 
in  addition,  all  fines  and  penalties  imposed  by  Laws  of 
1862,  ch.  356,  and  also  such  as  may  be  imposed  by  it- 
self, which  fines  are  held  for  the  benefit  of  the  fund  of 
the  department. 

The  property,  therefore,  of  the  department,  both  its 
apparatus  and  its  funds,  can  be  subjected  to  levy,  or 
otherwise  reached  by  execution  ;  and  such  fact  furnishes 
an  answer  to  the  objection  that  without  property  there 
can  be  no  quasi  corporation.  In  Gardner  v.  Board  of 
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Health  (ubi  supra),  the  defendants  were  held  not  to  be 
a  corporation.  The  court  say,  "It  has  no  succession, 
no  seal,  and  no  funds  ;"  that  it  was  organized  by  the 
city  corporation,  and  might  be  changed  at  the  pleasure 
of  the  common  council. 

The  three  ingredients,  all,  or  some  of  which,  at  least, 
are  required  to  constitute  a  corporation,  are  a  succes- 
sion, a  seal  and  funds  The  act  creating  the  defend- 
ants is  unlimited  in  duration,  and  provides  for  a  suc- 
cession, which,  according  to  BLACKSTONE  (2  BlacJc. 
Com.,  430),  is  the  mode  by  which  one  set  of  persons, 
members  of  a  corporation  aggregate,  acquire  the  rights 
of  another  set  which  preceded  them.  It  also  has  a 
seal,  and,  as  I  think  I  have  shown,  has  funds  and 
property  ;  thus  bringing  it  within  all  the  definitions  of  a 
quasi,  if  not  an  actual  corporation. 

I  do  not  think,  however,  that  it  is  necessary,  in  order 
to  find  a  capacity  in  the  defendants  to  be  sued,  to  let 
the  decision  rest  entirely  upon  its  being  a  quasi  corpo- 
ration. 

There  is  enough  in  the  act,  when  considered  in  con- 
nection with  other  statutes,  which,  it  seems  to  me,  in 
express  terms  renders  it  capable  of  being  sued. 

The  act  creating  the  department  declares  (section  4) 
that,  when  organized,  the  commissioners  shall  possess 
and  have  all  the  power  and  authority  conferred  upon 
or  possessed  by  any  and  all  officers  of  the  "Fire  De- 
partment of  the  city  of  New  York,"  and  the  department 
itself  is  empowered  (section  5)  and  directed  to  possess 
and  exercise  fully  and  exclusively,  "all  the  powers, 
and  to  perform  all  the  duties  for  the  government,  man- 
agement, maintenance  and  direction  of  the  fire  depart- 
ment of  the  city  of  New  York,  and  the  premises  and 
property  thereof,  which,  at  the  time  of  the  organization 
of  said  department,  were  possessed  by  or  under  the 
control  of  the  boards  and  officers  of  the  fire  department 
of  said  city." 

The  first  act  creating  a  fire  department  in  the  city  of 
New  York  was  passed  in  1798  (see  Valentine's  Laws, 
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p.  748),  by  which  certain  persons  were  constituted  a 
body  politic  in  fact  and  in  name,  by  the  name  of  the 
"Fire  Department  of  the  city  of  New  York,"  and  was 
made  capable  in  law  of  sueing  and  being  sued. 

The  department  was  limited  in  its  duration  to  the 
year  1818.  In  1816  it  was  continued  until  the  year 
1838,  and  in  1831  continued  until  the  year  1860,  and 
again  in  1850  to  the  year  1880,  unless  sooner  altered, 
modified  or  repealed  by  the  legislature. 

The  only  "fire  department"  to  which  reference  is 
made  in  the  present  act,  is-  the  department  created 
under  the  act  of  1798,  which,  as  has  been  seen,  was  in 
force  at  the  time  of  the  enactment  of  the  present  law. 
In  the  various  acts  subsequent  to  1798,  the  legislature 
has  fully  recognized  and  continued  the  existence  of  that 
act.  The  act  of  1813  merely  empowers  the  common 
council  to  appoint  the  firemen,  and  the  persons  so  ap- 
pointed are  denominated  "the  firemen  of  the  city  of 
New  York."  The  act  of  1817  makes  the  firemen  mem- 
bers of  the  "fire  department."  That  of  1819  author- 
izes the  department  to  recover  fines,  &c.  The  same  in 
1820.  The  department  is  also  recognized  in  the  acts  of 
1824,  1841,  1854,  1855  and  1861. 

The  repealing  clause  in  the  second  act  is  of  "all 
acts  and  parts  of  acts  inconsistent  with  this  act."  Bat 
it  is  further  provided  that  "  the  present  fire  department 
shall  continue  until  the  organization  of  the  new  depart- 
ment." 

It  is  not  material  to  consider  whether  the  act  of  1798 
is  or  is  not  repealed,  for  it  seems  quite  clear  that  the 
scope,  effect  and  intent  of  the  present  act  was  to  usurp 
and  absorb  all  the  powers,  duties  and  functions  of  the 
old  fire  department,  so  that,  if  not  in  terms,  or  by  ne- 
cessary consequence,  repealed,  it  has  become  functus 
officio. 

It  has  been  held  (Fire  Department  of  New  York  v. 
Kip,  10  Wend.,  286),  and  the  statute  declared,  that  the 
old  "fire  department"  was  a  corporation,  capable  of 
being  sued  ;  and  if  all  the  powers  of  that  corporation 
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have  been  given  to  the  Metropolitan  Fire  Department, 
there  can  be  no  room  for  doubt  that  such  department 
is  also  a  corporation,  and,  as  such,  capable  of  being 
sued. 

In  addition  to  the  transfer  of  the  powers  of  the  old 
department  before  referred  to,  the  act  directs  (sec- 
tion 17)  that  all  real  estate,  fire  apparatus,  &c.,  thereto- 
fore in  use  by  the  firemen  and  fire  department,  shall  be 
transferred  to  the  keeping  and  custody  of  the  Metro- 
politan Fire  Department,  for  the  use  of  the  department, 
and  directs  the  commissioners  (section  18)  to  dispose  of 
so  much  of  said  property  as  may  not  be  required. 

It  will  thus  be  seen  that  the  present  law  not  only 
transfers  all  the  powers  of  the  old  department,  but 
erects  the  new  department  into  an  independent  and  ex- 
clusive corporation,  with  all  needed  powers,  and  it 
seems  to  me  that  necessarily  it  annuls  the  old  fire  de- 
partment. 

It  was  said  in  support  of  this  action  that,  if  the  de- 
fendants are  not  capable  of  being  sued,  persons  dealing 
with  them,  or  affected  by  their  acts,  would  be  remedi- 
less. Certainly  very  large  and  extensive  powers  are 
given  to  the  department.  It  may  buy  property  to  an 
unlimited  extent,  contract  and  incur  debts  and  obliga- 
tions, commit  trespasses  and  do  wrongs,  and  unless  held 
to  be  responsible  as  a  corporation,  there  is  no  remedy. 

In  answer  to  this  it  was  replied  that  the  city  is  liable  ; 
that  the  department,  being  an  agent  of  the  city,  the  lat- 
ter must  assume  its  debts,  and  respond  for  its  unlawful 
acts.  I  cannot  agree  to  this.  The  relation  of  principal 
and  agent  cannot  be  implied,  and  the  act  does  not 
create  it.  The  city  of  New  York  is  not  a  party  to  the 
act  creating  this  new  department,  and  cannot  be  pre- 
sumed to  have  accepted  or  assented  to  any  part  of  it, 
and  its  corporate  rights  and  powers  are  not  to  be  affect- 
ed by  the  acts  of  a  commission  in  whose  appointment  it 
had  no  voice,  unless  so  affected  by  the  express  terms  of 
the  act. 

It  is  enough,  however,  to  say,  that  the  act  does  not 
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make  the  department  an  agent  of  the  city,  nor  render 
the  city  liable  for  the  contracts  or  acts  of  the  depart- 
ment ;  and  as  I  understand  it,  the  decision  of  Appleton 
v.  Water  Commissioners  of  New  York  (2  Hill,  432),  was 
put  upon  the  ground,  among  others,  that  the  city,  and 
not  the  commissioners,  were  liable,  and  the  act  creating 
the  commissioners  justified  such  decision. 

Whether,  therefore,  we  regard  the  defendants  as  a 
corporation  submodo,  and  invested  with  all  the  powers 
and  capacities  of  an  actual  corporation,  or  as  a  collect- 
ive body,  succeeding,  under  legislative  authority,  to  the 
powers  and  capacities  of  the  old  fire  department  of  the 
city  of  New  York,  in  either  aspect  it  is  capable  of  being 
sued,  and  may  be  rendered  liable  in  an  action  for  in- 
juries resulting  from  negligence  of  its  agents  or  ser- 
vants, or  from  the  faulty,  defective,  or  insufficient  char- 
acter of  the  apparatus  used  by  it  in  extinguishing  fires 
(Proprietors  of  Southampton  v.  Local  Board  of  Health, 
8  Ell.  &  B.,  801  ;  Mersey  Dock  Trustees  v.  Gibbs,  1  Ho. 
of  Lords,  93). 

In  the  case  against  the  trustees  of  the  Mersey  docks, 
the  action  was  by  the  owners  of  a  ship's  cargo  for  injury 
by  reason  of  the  negligence  of  the  trustees,  in  not  clear- 
ing the  docks,  and  it  was  held  that,  if  the  defendants 
had  the  means  of  knowing  the  state  of  the  dock,  and 
were  negligently  ignorant  of  it,  they  were  liable. 

And  in  the  case  against  the  local  board  of  health  (su- 
pra)  an  action  was  maintained  for  negligence  and  want 
of  due  care  in  the  construction  and  management  of  a 
public  sewer. 

There  is  no  hardship,  injustice,  or  wrong  in  holding 
the  defendants  in  this  case  liable  for  injuries  which  have 
been  received  through  their  own  negligence,  or  through 
the  negligence  of  those  who  are  acting  by  their  orders 
and  under  their  authority ;  for,  to  exempt  them  from 
such  liability,  would  deprive  the  injured  parties  of  all 
means  of  redress. 

In  the  language  of  Lord  WESTBURY  (in  the  case  of 
the  Mersey  Docks,  supra}  "it  would  be  a  very  unrea- 
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sonable  and  a  very  mischievous  thing,  if,  in  the  case  of 
corporations  dealing  with  the  public  or  with  individuals, 
such  corporations  should,  by  any  conduct  of  theirs  in 
respect  to  property  committed  to  their  care,  give  a  right 
of  action  to  individuals,  that  such  individuals  should 
be  deprived  of  the  ordinary  right  of  resorting  for  a  rem- 
edy against  the  body  doing  or  authorizing  those  acts, 
and  should  be  driven  to  seek  a  remedy  against  the  indi- 
vidual corporators,  whose  decision  or  order,  in  the 
name  of  the  corporation,  may  have  led  to  the  mischief 
complained  of." 

My  conclusion  is,  that  the  action  was  rightly 
brought  against  the  defendants,  eo  nomine,  and  that  a 
sufficient  cause  of  action  is  stated  in  the  complaint. 

The  order  appealed  from  should  be  reversed  with 
costs,  with  leave  to  the  defendants  to  apply  to  the 
special  term  for  permission  to  withdraw  the  demurrer, 
and  to  answer  the  complaint. 


FREEDMAN  and  McCuNN,  JJ.,  concurred. 


TOMLINSON  against  MILLER. 
Superior  Court  of  Buffalo  ;  General  Term,  June,  1869. 

CAUSE  OF  ACTION. — STATUTE  OF  FRAUDS. — VARIANCE. 

— TRIAL,  PARTLY  BY  JURY,  AND  PARTLY  BY 

COURT. — STALE  DEMANDS. — EQUITABLE 

LIMITATIONS. — PLEADINGS. 

The  plaintiff  and  the  defendant  agreed  verbally  with  a  third  person  to  ex- 
change bonds  of  a  railroad  company  for  its  stock,  it  being  understood 
between  the  plaintiff  and  the  defendant  that  they  should  furnish  the 
bonds  to  be  given,  and  share  the  stock  to  be  received,  in  a  certain  pro- 
portion ;  and  that  the  defendant  should  attend  to  making  the  ex- 
change, and  should  furnish  all  the  bonds  in  the  first  instance,  plaintiff 
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subsequently  to  replace  his  share  so  advanced. — Held,  that  although  the 
agreement  was  void  under  the  statute  of  frauds,  for  want  of  a  written 
memorandum,  yet,  after  the  defendant  had  made  the  exchange  on(be- 
half  of  himself  and  the  plaintiff,  in  pursuance  of  the  agreement,  the  stat- 
ute of  frauds  had  no  application  to  the  claim  of  the  plaintiff,  on  tender- 
ing the  share  of  bonds  to  be  furnished  by  him,  to  recover  from  the  de- 
fendant the  shares  of  stock  which  the  defendant  had  received  for  him. 

An  omission,  in  the  complaint  in  plaintiff's  action,  to  allege  the  provisions 
of  the  agreement  in  reference  to  interest  coupons, — Held,  not  a  material 
variance.  • 

In  an  action  in  Avhich  specific  questions  of  fact  were  tried  by  a  jury,  who 
found  upon  them  in  favor  of  the  plaintiff,  a  motion  by  the  defend- 
ant for  a  new  trial  of  such  questions  was  denied  at  the  trial,  and  there- 
upon the  court,  without  jury,  proceeded  with  the  further  trial  of  the  is- 
sues in  the  action. — Held,  that  it  was  not  error  for  the  court  to  reject 
evidence  which  only  bore  upon  questions  of  fact  which  had  been  passed 
on  by  the  jury. 

In  an  action  in  which  the  plaintiff's  right  to  recover  depends  upon  equit- 
able grounds,  his  cause  of  action  may,  in  equity,  be  barred  before  the 
lapse  of  time  fixed  by  the  statute  of  limitations ;  yet,  if  the  matters  on 
which  he  relies  as  constituting  such  an  equitable  bar  to  the  action,  do 
not  appear  upon  the  face  of  the  complaint,  they  must  be  set  up  in  the 
answer.  If  not  pleaded,  the  plaintiff  is  not  entitled  to  give  them  in 
evidence. 

Thus,  in  an  action  to  recover  stock  in  a  corporation,  which  the  defendant, 
a  large  owner  of  such  stock,  had  taken  a  transfer  of  from  a  third  per- 

.  son,  for  the  plaintiff's  benefit, — Held,  that  evidence  that  the  corporation 
was  insolvent  at  the  time  of  the  alleged  purchase,  and  that  the  value  of 
the  stock  had  been  raised  to  par  by  the  exertions  and  expenditures  of 
the  defendant  during  the  year  in  which  the  plaintiff  had  delayed  to 
commence  his  action,  was  not  admissible  as  tending  to  show  that  the 
plaintiff  was  guilty  of  laches,  and  had  acquiesced  in  an  adverse  claim  of 
the  defendant  to  the  stock  in  question,  because  the  defendant  had  not 
pleaded  such  facts. 

Appeal  from  an  order. 

This  action  was  brought  by  Daniel  W.  Tomlinson 
against  Charles  Gr.  Miller. 

The  order  of  the  special  term  now  appealed  from  re- 
quired the  defendant  to  transfer  certain  stocks  to  the 
plaintiff. 

The  complaint  alleged  that  on  or  about  the  first  day 
of  April,  1861,  one  Aaron  D.  Patchin,  of  the  one  part, 
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and  the  plaintiff  and  defendant,  of  the  other  part,  made 
an  agreement  by  which  Patchin  was  to  transfer  and  de- 
liver to  them  one  hundred  and  fifty  thousand  dollars  of 
the  capital  stock  of  the  Buffalo,  New  York  &  Erie  Rail- 
road Company,  and  they  were  to  deliver  to  him  fifteen 
of  the  first  mortgage  bonds  of  that  company  of  one 
thousand  dollars  each.  That  it  was  agreed  between  the 
plaintiff  and  defendant  that  the  defendant  should  con- 
tribute ten  of  the  bonds,  and  have  one  hundred  thou- 
sand dollars  of  the  stock,  and  that  the  plaintiff  should 
contribute  five  of  the  bonds,  and  have  fifty  thousand 
dollars  of  the  stock  ;  that  the  defendant  should  attend 
to  the  making  of  the  exchange  with  plaintiff,  and  should 
advance  the  five  bonds  for  the  plaintiff,  which  the  plain- 
tiff was  to  replace  with  like  bonds. 

That  the  defendant  made  the  exchange  with  Patchin 
pursuant  to  said  agreements. 

That  on  July  8,  1862,  the  plaintiff  tendered  the  five 
bonds  to  the  defendant,  and  demanded  the  fifty  thou- 
sand dollars  of  stock,  which  the  defendant  refused  to 
deliver.  The  complaint  contained  an  offer  of  the  bonds. 

The  answer  denied  the  agreements  as  alleged  in  the 
complaint.  It  alleged  an  agreement  between  the  de- 
fendant and  Patchin  for  the  exchange  of  one  hundred 
and  fifty  thousand  dollars  of  the  stock  of  said  com- 
pany for  fifteen  of  said  first  mortgage  bonds,  to  which 
the  plaintiff  was  not  a  party.  It  admitted  that  the  de- 
fendant exchanged  fifteen  of  said  bonds  with  Patchin  for 
one  hundred  and  fifty  thousand  dollars  of  said  stock. 

The  following  questions  were  ordered  to  be,  and 
were,  tried  by  a  jury,  who  answered  each  of  them  in  the 
affirmative. 

First.  Did  the  plaintiff  and  the  defendant  in  this 
action,  on  or  about  April  1,  1861,  make  an  agreement 
with  Aaron  D.  Patchin,  in  and  by  which  he  agreed  to 
sell  to  them  one  hundred  and  fifty  thousand  dollars  of 
the  capital  stock  of  the  Buffalo,  New  York  &  Erie  Rail- 
road Company,  and  they  agree  to  pay  him  therefor 
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fifteen  of  the  first  mortgage  bonds  of  said  company,  of 
one  thousand  dollars  each  \ 

Second.  Did  the  parties  to  this  action  agree  that  the 
defendant  should  contribute  ten  and  the  plaintiff  five 
of  the  said  first  mortgage  bonds,  and  that  the  defendant 
should,  in  the  first  instance,  furnish  the  said  bonds  for 
himself  and  the  plaintiff,  and  take  two-thirds  of  the 
stock  for  himself  and  one-third  for  the  plaintiff  ? 

The  further  trial  of  the  case  proceeded  before  the 
court.  The  court  found  that  the  agreements  found  by 
the  jury  were  simultaneously,  and,  in  fact,  verbally, 
made  on  April  23,  1861.  That  on  May  2,  1861,  the  de- 
fendant made  the  exchange  of  bonds  for  stock  with 
Patchin,  pursuant  to  the  agreements  so  found.  That  on 
July  8,  1862,  the  plaintiff  demanded  of  the  defendant 
the  fifty  thousand  dollars  of  said  stock,  and  offered  him 
five  of  said  bonds,  from  which  the  coupons  down  to  and 
including  those  falling  due  June,  1862,  had  been  cut 
off,  and  that  the  defendant  refused  to  deliver  the  stock 
to  the  plaintiff. 

The  evidence  showed  that  by  the  agreement  of  ex- 
change, the  coupons  down  to  and  including  those  pay- 
able on  June  1,  1861,  were  to  be  cut  off  of  the  bonds, 
and  that  the  defendant  did  cut  them  off  before  he  de- 
livered the  bonds  to  Patchin. 

The  other  material  facts  are  stated  in  the  opinion. 

The  court  ordered  judgment  that  the  defendant  transfer, 
&c.,  to  the  plaintiff  the  fifty  thousand  dollars  of  stock, 
&c.,  upon  the  delivery  of  said  five  bonds,  &c.  The  de- 
fendant appealed. 

John  Ganson,  for  plaintiff. 
John  L.  Talcott,  for  defendant. 

MASTEN,  J. — Two  questions  of  fact  were  ordered  to  be 
and  were  tried  by  a  jury,  who  found  upon  them  in  favor 
of  the  plaintiff.  The  defendant  moved  for  a  new  trial  of 
them  by  jur}^  which  was  denied,  and  an  appeal  was 
taken  from  the  order  denying  a  new  trial.  The  further 
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trial  of  the  action  was  proceeded  with  before  the  court ; 
judgment  for  the  plaintiff  was  ordered  and  entered,  from 
which  the  defendant  appealed. 

Both  appeals  are  now  before  ns  upon  a  case  made  by 
the  defendant  containing  exceptions. 

Having  arrived  at  the  conclusion  that  the  order  and 
the  judgment  must  be  affirmed,  I  will  briefly  state  the 
grounds  of  that  conclusion.  The  contract  of  Patchin  to 
exchange  stock  for  bonds,  whether  it  was,  in  fact,  as  it 
is  claimed  to  have  been  by  the  plaintiff,  or  whether  it 
was,  in  fact,  as  it  is  claimed  to  have  been  by  the  de- 
fendant, was  within  the  statute  of  frauds,  and  void. 

Upon  the  merits,  I  think  the  case  before  us  turns 
upon  the  solution  of  the  question  between  whom,  when 
the  exchange  was  subsequently  made  in  fact,  was  it 
made  ? 

If  it  was  made  between  Patchin  and  the  plaintiff 
and  defendant,  as  the  plaintiff  claims  it  was,  then  the 
merits  are  with  the  plaintiff ;  if  it  was  made  by  Patchin 
with  the  defendant  solely  on  his  own  behalf,  then  pos- 
sibly the  merits  are  with  the  defendant. 

In  order  to  determine  this  question,  the  transaction 
must  be  examined  from  beginning  to  end.  And  parol 
evidence  of  the  agreement  under  which  it  was  made 
is  admissible.  When  there  is  a  delivery  of  all  or  part 
of  the  things  sold,  the  contract  of  sale  may  be  by 
parol,  and  may  be  established  in  the  same  manner  as 
any  other  contract,  not  required  to  be  in  writing,  may 
be. 

The  preponderance  of  evidence  is,  and  the  findings 
of  fact  are  substantially  in  accordance  with  it,  that  on 
April  23,  1861,  at  this  city,  a  verbal  agreement  for  the 
exchange  of  stocks  for  bonds  was  made  between  Mr. 
Patchin,  who  was  the  owner  of  a  large  amount  of  the 
capital  stock  of  the  Buffalo,  New  York  &  Erie  Railroad 
Co.  of  the  one  part,  and  the  plaintiff  and  defendant,  who 
severally  owned  a  large  amount  of  the  first  mortgage 
bonds  of  the  said  company,  of  the  other  part,  by  which 
said  Patchin  was  to  give  to  the  plaintiff  and  defendant 
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one  hundred  and  fifty  thousand  dollars  of  said  stock, 
and  the  plaintiff  and  defendant  were  to  give  said 
Patchin  fifteen  thousand  dollars  of  said  bonds,  with  the 
interest  coupons  to  the  following  June  off. 

The  exchange  was  to  be  made  at  a  subsequent  day, 
neither  the  certificates  of  said  stock  nor  said  bonds  be. 
ing  present.  The  plaintiff  was  to  contribute  five  thou- 
sand dollars  of  said  bonds,  and  to  have  fifty  thousand 
dollars  of  said  stock,  and  the  defendant  was  to  contrib- 
ute ten  thousand  dollars  of  said  bonds,  and  have  one 
hundred  thousand  dollars  of  said  stock.  The  plaintiff 
resided  at  Batavia,  and  the  defendant  and  Patchin  at 
Buffalo  ;  and  it  was  agreed  between  the  plaintiff  and 
defendant  that  the  defendant  should,  on  the  part  of  him- 
self and  the  plaintiff,  attend  to  the  making  of  said  ex- 
change with  the  said  Patchin,  and  should  deliver  to 
said  Patchin  the  whole  of  said  fifteen  thousand  dollars 
of  bonds,  and  receive  from  said  Patchin  said  one  hun- 
dred and  fifty  thousand  dollars  of  stock  under  said  con- 
tract of  exchange,  and  that  the  plaintiff  should  replace 
the  said  five  thousand  dollars  of  bonds  to  be  advanced 
by  the  defendant  for  him  with  like  bonds. 

Subsequently,  and  in  pursuance  of  said  contract  of 
exchange,  said  Patchin  and  the  defendant,  on  behalf  of 
himself  and  the  plaintiff,  made  the  exchange. 

This  being  the  case,  I  am  unable  to  see  that  the  stat- 
ute of  frauds  has  any  application  to  the  case  in  hand. 
As  between  vendor  and  vendee,  no  writing  is  necessary 
to  transfer  the  title  to  bonds  or  stock.  Delivery  of  the 
bonds  or  of  the  certificate  of  stock,  under  a  parol  con- 
tract of  sale,  is  sufficient  to  that  end. 

Suppose  that  the  verbal  contract  of  exchange  had 
been  between  Patchin  and  the  plaintiff  solely,  and  the 
plaintiff  had  requested  the  defendant  as  his  agent  to 
advance  the  bonds  and  complete  the  exchange,  and  the 
defendant  had,  in  the  name  of  the  plaintiff,  and  avow- 
edly as  his  agent,  made  the  exchange  with  Patchin, 
pursuant  to  the  contract,  advancing  his  own  bonds  for 
that  purpose,  what  application  could  the  statute  of 

H.  S.- VOL. VII.- 24 
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frauds  have  to  the  case  ?  It  was  not  necessary  that  the 
agent's  appointment  or  authority  should  be  in  writing. 
Is  there  any  doubt  but  that  in  such  case  the  title  would 
pass  to  the  principal,  and  not  to  the  agent,  or  that  the 
agent  could  recover  of  the  principal  the  advances  made 
at  his  request  for  him?  There  is  none  in  my  mind. 
Upon  what  principle  could  the  agent  claim  that  the  title 
had  vested  in  him  ?  The  owner  of  the  stock  could  dis- 
pose of  it  to  whom  he  pleased.  Title  to  it  must  be  made 
from  him,  and  how  could  one  make  title  to  it  from  the 
owner  to  whom  the  owner  did  not  intend  and  had  not 
contracted  to  sell  it,  and  to  whom  he  did  not  deliver  it 
for  the  purpose  of  passing  to  him  the  title  ?  Again, 
suppose  A.  should  verbally  agree  to  sell  to  B.  a  certain 
picture  at  a  price  exceeding  fifty  dollars,  which  B.  ver- 
bally agreed  to  buy,  tne  price  to  be  paid  before  a  cer- 
tain day,  and  the  picture  to  be  delivered  011  payment  of 
the  price  ;  and  C.,  without  the  authority  or  knowledge 
of  B.,  should,  before  the  appointed  day,  go  to  A.  rep- 
resenting that  he  came  on  behalf  of  B.,  and  as  his 
agent,  for  the  picture,  and  should  pay  to  A.  the  con- 
tract price  and  take  away  the  picture,  could  not  B.  re- 
cover the  picture  ? 

If,  in  the  case  before  us,  the  defendant  had  made,  in 
his  own  name  and  on  his  own  behalf,  a  new  contract 
with  Patchin,  and  Patchin,  intending  to  disregard  his 
previous  contract,  had  made  sale  of  the  stock  to  the  de- 
fendant, the  title  of  the  plaintiff  to  any  relief  would  be 
doubtful.  It  is  contended  on  the  part  of  the  defendant, 
that  such  was,  in  fact,  the  case ;  that  Patchin  delivered 
the  stock  to  him,  upon  the  express  condition  that  the 
plaintiff  should  not  have  any  of  it. 

This  position  rests  for  support  upon  the  testimony  of 
the  defendant,  and  is  in  opposition  to  the  finding  of  the 
court. 

There  is  such  a  contrariety  between  the  testimony  of 
the  defendant  and  that  of  several  of  the  witnesses  called 
by  the  plaintiff,  that  under  the  findings  of  the  court  and 
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jury,  the  defendant  must  be  considered  as  a  discredited 
witness. 

We,  therefore,  upon  this  review,  cannot  disturb  the 
finding. 

The  case  must  be  disposed  of  upon  the  established 
theory  that  the  exchange  was  made  between  Patchin  of 
the  one  part,  and  the  plaintiff  and  defendant  of  the 
other  part,  under  the  contract  of  exchange,  made  be- 
tween them,  and  that,  in  making  the  exchange,  the  de- 
fendant ostensibly  and  in  fact  acted  on  behalf  of  him- 
self and  the  plaintiff. 

The  statute  of  frauds  has  no  application  to  such  a 
case. 

It  was  truly  said  by  the  counsel  of  the  defendant 
that  there  is  a  variance  between  the  complaint  and  the 
proofs,  in  this,  that  the  complaint  alleges  that  the 
plaintiff  and  defendant  were  to  deliver  to  Patchin  fifteen 
of  said  bonds  of  one  thousand  dollars  each,  when  the 
proofs  show  that  certain  interest  coupons  attached  to 
them  were  to  be  cut  off  before  delivery.  It  does  not  ap- 
pear that  any  such  objection  was  taken  on  the  trial, 
and  besides,  it  is  not,  under  the  Code,  a  material  vari- 
ance (Code,  §§  169,  170,  171). 

The  counsel  of  the  defendant  called  our  attention  to 
an  offer  made  by  him  on  the  trial,  before  the  jury,  to 
put  in  evidence  the  proceedings  of  the  board  of  directors 
of  the  Buffalo,  New  York  &  Erie  Railroad 'Company, 
which  was  rejected,  and  to  the  rejection  of  which  he 
excepted.  The  proceedings  of  the  board,  offered  to  be 
shown,  are  not  stated  in  the  case.  They  may  in  no  de- 
gree tend  to  prove  that  for  which  they  were  offered,  and 
upon  this  ground  may  have  been  excluded.  The  ruling 
must  be  presumed  to  be  correct,  and  there  is  nothing  in 
the  case  showing  that  it  was  erroneous 

Upon  the  trial  by  the  court  the  defendant  offered  to 
prove  "that  the  stock  of  said  railroad  company  had 
appreciated  and  become  greatly  enhanced  in  intrinsic 
value  between  the  time  of  the  alleged  purchase  and  the 
time  of  the  demand  and  tender  in  July,  1862,  and  that 
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the  plaintiff  knew  it ;  that  said  company,  at  the  time  of 
said  alleged  purchase,  was  insolvent,  and  so  continued 
until  just  before  said  demand  ;  that  the  value  of  the 
stock  between  the  time  of  the  alleged  purchase  and  the 
commencement  of  this  suit,  had  been  raised  to  par 
principally  through  the  personal  exertions  of  the  de- 
fendant, and  that  the  defendant,  in  the  prosecution  of 
the  enterprise  by  which  the  value  of  the  stock  was  so 
enhanced,  and  in  order  to  promote  it,  conveyed  away 
sixty  thousand  dollars  of  his  own  stock." 

The  demand  and  tender  referred  to  were  made  on 
July  8,  1862.  This  action  was  commenced  May  15, 
1863. 

The  facts  offered  to  be  proved  were  only  material, 
first,  as  bearing  upon  the  questions  of  fact  which  had 
been  tried  and  passed  upon  by  the  jury ;  second,  as 
tending  to  show  that  the  plaintiff  was  barred  of  relief 
by  laches  in  asserting  his  rights,  and  by  acquiescence 
in  the  adverse  claim  of  the  defendant. 

I.  There  was  no  error  in  rejecting  the  evidence  as 
bearing  upon  the  questions  of  fact  which  had  been 
passed  on  by  the  jury.    Those  questions  had  been  fully 
investigated  before  the  jury,  and  the  court,  by  refusing 
to  grant  a  new  trial,  had  in  effect  declared  itself  satisfied 
with  the  findings  of  the  jury.     The  defendant  was  not 
entitled,  as  a  matter  of  right,  to  a  new  trial  of  them  by 
court  or  jury. 

II.  I  think  there  was  no  error  in  rejecting  the  evi- 
dence as  tending  to  show  that  the  plaintiff  was  guilty  of 
such  laches  in  the  prosecution  of  his  rights,  and  of  an 
acquiescence  in  the  adverse  claim  of  the  defendant,  as 
to  render  the  prosecution  of  his  action  inequitable  and 
unconscionable,  that  is,  ac  tending  to  establish  a  de- 
fense in  equity  to  the  otherwise  resulting  liability.   Our 

statute  prescribes  the  time  in  which  equitable  actions 
as  well  as  legal  actions  may  be  brought.  The  plaintiff's 
action  was  not,  by  the  statute,  barred  by  mere  lapse  of 
time ;  and  there  is  nothing  upon  the  face  of  the*com- 
plaint  showing  that  the  plaintiff's  title  to  relief  is  barred 
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in  equity  by  lapse  of  time  or  by  any  other  matter.  I 
have  no  doubt  but  that  a  claim  may  be  barred  in  eq- 
uity within  the  period  of  time  fixed  by  the  statute  of 
limitations.  If  the  matters  constituting,  upon  the  prin- 
ciples of  equity,  such  a  defense,  appear  upon  the  face 
of  the  complaint,  the  defense  possibly  may  be  pre- 
sented by  demurrer,  or  be  taken  advantage  of  on  the 
trial  (Deloraine  v.  Brown,  3  Brown  Ch.,  645,  Perkins' 
Ed.,  Notes  ;  Code,  §§  74,  149). 

But  if  none  of  the  facts  necessary  to  the  defense  ap- 
pear, or  if  all  the  facts  do  not  appear  on  the  face  of  the 
complaint,  and  it  is  necessary  to  superadd  facts  to  make 
out  the  defense,  the  defense  must  be  set  up  in  the  an- 
swer. The  Code  requires  it,  and  such  was  the  rule  of 
pleading  before  the  Code.  The  answer  does  not  set  up 
the  defense.  It  is  therefore  waived,  and  the  decision  of 
the  case  made  to  turn  on  the  truth  of  the  plaintiffs  alle- 
gations. 

But  if  the  facts  offered  to  be  proved  had  been  set  up 
in  the  answer,  and  were  in  the  case,  as  conceded  facts, 
I  do  not  think,  upon  the  whole  case,  a  defense  to  the 
otherwise  established  liability  of  the  defendant  would 
be  made  out. 

The  action  is  an  equitable  one,  but  it  is  to  enforce  a 
legal  right,  as  has  already  been  shown.  It  is  not  for 
the  specific  performance  of  .a  contract  upon  which,  by 
some  slip  or  delay,  all  remedy  has  been  lost  at  law,  and 
by  which  an  appeal  is  taken  from  the  conscience  of  him 
with  whom  the  contract  was  made,  to  that  of  the  court, 
and  is  not  governed  by  the  principles  peculiar  to  that 
action.  It  is  a  case  of  mala  fide  possessio.  The  stock 
belongs  to  the  plaintiff ;  it  came  to  the  possession  of  the 
defendant  in  confidence,  and  is  held  by  him  in  hostility 
to  the  plaintiffs  rights,  and  in  bad  faith,  and  against 
conscience.  Equity  neither  glides  over  nor  screens  such 
conduct,  with  slight  neglect  or  delay  on  the  part  of  the 
aggrieved  party. 

The  principles  by  which  courts  of  equity,  prior  to 
any  statute  prescribing  the  time  in  which  actions  must 
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be  brought  in  them,  adjudged  the  defense  under  con- 
sideration, are  concisely  and  happily  stated  by  Lord 
CAMDEN  in  Smith  v.  Clay,  the  best  report  of  which  is  to 
be  found  in  Deloraine  v.  Brown  (supra).  He  said,  "  A 
court  of  equity,  which  is  never  active  in  relief  against 
conscience  or  public  convenience,  has  always  refused  its 
aid  to  stale  demands,  where  the  party  slept  upon  his 
right  and-  acquiesced  for  a  great  length  of  time.  Noth- 
ing can  call  forth  this  court  into  activity  but  conscience 
and  good  faith  and  reasonable  diligence  ;  when  these 
are  wanting,  the  court  is  passive  and  does  nothing. 
Laches  and  neglect  are  always  discountenanced,  and 
therefore  from  the  beginning  of  this  jurisdiction  there 
was  always  a  limitation  to  suits  in  this  court.  Expedit 
reipublicce  ut  sit  finis  litium  is  a  maxim  that  has  pre- 
vailed in  this  court  in  all  times  without  the  help  of  an 
act  of  parliament.  But  as  the  court  has  no  legislative 
authority,  it  could  not  properly  define  the  time  of  bar 
by  a  positive  rule,  to  an  hour,  a  minute  or  a  year ;  it 
was  governed  by  circumstances.  But  as  often  as  par- 
liament has  limited  the  time  of  actions  and  remedies  to 
a  certain  period  in  legal  proceedings,  the  court  of  chan- 
cery adopted  that  rule  and  applied  it  to  similar  cases  in 
equity." 

The  plaintiff  and  defendant  were  directors  of  the 
railroad  company,  and  agreed  in  the  management  of  its 
affairs  until  down  to  July,  1862,  and  they  had  no  con- 
versation in  regard  to  said  stock,  after  Patch  in  trans- 
ferred it,  until  that  time,  when  a  disagreement  as  to  the 
management  of  the  road  sprung  up  between  them,  and 
the  plaintiff  demanded  of  the  defendant  the  stock. 
During  that  time  it  would  seem  not  to  have  been  re- 
garded as  a  matter,  of  any  great  importance  whether  the 
plaintiff's  stock  was  in  his  own  or  the  defendant's  pos- 
session, or  whether  the  bonds,  to  which  the  defendant 
was  entitled,  were  in  the  plaintiff's  or  defendant's  pos- 
session. 

In  less  than  eleven  months  after  this  disagreement 
sprung  up  between  the  plaintiff  and  defendant  this  ac- 
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tion  was  commenced.  The  controversy  is  not  embar- 
rassed by  claims  or  intervening  equities  of  third  per- 
sons. 

Giving  the  defendant,  therefore,  the  benefit  of  the 
facts  he  offered  to  prove,  I  am  of  the  opinion* that  he 
could  not  avoid  the  otherwise  established  title  of  the 
plaintiff  to  relief. 

The  tender  made  by  the  plaintiff,  at  the  time  he  de- 
manded, on  July  8,  1862,  the  stock  of  the  defendant, 
was  not  good,  as  a  strict  tender,  because  the  interest 
coupons  of  December,  1S61,  and  of  June,  1862,  had 
been  cut  off  the  bonds  and  were  not  tendered.  It  was 
not  necessary  to  make  a  formal  tender  of  the  bonds  to 
maintain  the  action  ;  the  offer  in  the  complaint  is  suf- 
ficient for  that  purpose.  The  omission  to  make  a  tender 
could  only  affect  the  question  of  costs.  It  is  plain  that 
a  strict  tender  would  have  been  unavailing. 

The  defendant,  in  his  answer,  "admits  that  the 
plaintiff  is  willing  to  give  five  bonds  of  said  company  of 
one  thousand  dollars  each,  for  said  stock,  which,  and 
the  offer  of  said  plaintiff  in  that  behalf,  this  defendant 
respectfully  declines." 

I  think  the  judgment  should  be  affirmed. 

CLINTON  and  VERPLANK,  JJ.,  concurred. 
Judgment  affirmed.* 

*  We  are  informed  that  the  judgment  was  affirmed  in  the  court  of  ap- 
peals, in  December,  1869. 
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PATTERSON  against  BLOOMER. 

Supreme  Court,  First  District ;  Special  Term,  Nov.,  1869. 

UNDERTAKING  IN  INJUNCTION  SUIT. — ATTACHMENT. 

'The  court  may  order  a  plaintiff  in  an  injunction  suit,  on  whose  behalf  the 
usual  undertaking  has  been  given,  to  pay  the  damages  which,  after  final 
dissolution  of  the  injunction,  have  been  assessed  by  a  referee,  on  notice 
to  him;  and  if  he  refuses  to  pay,  may  enforce  the  payment  by  attach- 
ment. 

Motion  to  punish  as  for  contempt. 

The  action  in  which  these  proceedings  were  taken 
was  brought  by  Charles  G.  Patterson  against  Elisha 
Bloomer. 

After  an  injunction  had  been  issued  in  this  case,  and 
the  usual  undertaking  given  (which  the  plaintiff  did  not 
sign),  he  discontinued.  A  reference  was  thereupon  or- 
dered to  compute  the  defendant's  damages:  The  plain- 
tiff had  notice  of  and  opposed  the  application,  and  also 
appeared  on  the  reference,  but  filed  no  exceptions  to  the 
report.  A  motion  for  a  "  final  adjudication,"  and  for  a 
confirmation  of  the  report,  was  made,  which  was 
granted,  and  an  order  made  June  23,  1868,  "that  the 
plaintiff  was  not,  and  had  not  been,  entitled  to  said  in- 
junction ;  that  the  defendant's  damages  caused  thereby 
amounted  to  two  thousand  and  sixty  dollars  ;  and  that 
he  was  entitled  to  recover  that  sum  from  the  plaintiff 
and  his  sureties."* 

This  order  was  served  on  the  plaintiff's  attorneys 
July  1,  1868,  and  personal  notice  given  him  October  1, 

*  Proceedings  to  enforce  this  as  a  judgment  against  the  plaintiff  were 
dismissed.  See  Patterson  v.  Bloomer,  6  ,4  66.  Pr.  N.  £.,  446. 
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1868,  but  no  appeal  was  ever  taken  therefrom.     A  suit 
was  subsequently  commenced  against  the  sureties. 

The  defendant  now  moved,  on  affidavits  showing  the 
above  facts,  and  that  service  of  a  certified  copy  of  this 
order  had  been  made  on  the  plaintiff,  and  a  demand 
made  by  a  person  having  written  authority  from  the  de- 
fendant, for  an  order  that  the  plaintiff  pay,  or  be  pun- 
ished as  for  a  contempt. 

George  W.  Wingale,  for  the  defendant. — I.  The 
plaintiff  cannot  go  behind  the  order  of  June  23,  1868, 
which  adjudicates  the  defendant's  damages,  and  his 
right  to  recover  them  from  him.  (1.)  Having  had  full 
notice  of  that  order,  and  of  all  prior  proceedings,  his 
failure  to  appeal  made  it  conclusive.  (2.)  The  method 
of  correcting  error  is  by  appeal,  not  by  disobedience 
(People  v.  Sturtevant,  9  N.  T.  [5  Seld.~],  266. 

II.  The  order  was  regular.  (1.)  The  discontinuance 
by  the  plaintiff  involved  the  concession  that  the  injunc- 
tion could  not  be  maintained,  and  that  the  plaintiff  was 
not  entitled  to  it  (Pacific  Mail  Steamship  Co.  •».  Leuling, 
7  Abb.  Pr.  N.  S.,  37,  40  ;  Taaks  v.  Schmidt,  19  How. 
Pr.,  414  ;  Crockett  v.  Smith,  14  Abb.  Pr.,  62 ;  Mutual 
Safety  Ins.  Co.  v.  Roberts,  4  Sandf.  Ch.,  592  ;  Coates  #. 
Coates,  1  Duer,  664  ;  Carpenter  v.  Wright,  4  Bosw.,  655  ; 
Cumberland  Coal  &  Iron  Co.  v.  Hoffman  Steam  Co.,  39 
Barb.,  16 ;  S.  C.,  15  Abb.  Pr.,  78).  (2.)  The  fact  that  plain- 
tiff did  not  sign  the  undertaking  was  immaterial.  It  is 
not  the  practice  for  a  plaintiff  to  sign  undertakings  on 
injunction  (Askins  v:  Hearn,  3  Abb.  Pr.,  188  ;  Leffing- 
well  v.  Chave,  10  Id.,  475,  476  ;  Republic  of  Mexico  #. 
De  Arangoiz,  5  Duer,  640).  The  reference  is  provided 
by  the  Code,  irrespective  of  the  terms  of  the  undertaking 
(Code,  §  22).  The  plaintiff  is  liable  as  a  wrong-doer  in 
any  event,  and  a  bond  having  been  given  "on  his 
part"  (Code,  §  222),  prescribing  a  particular  method  of 
computing  the  damages,  he  cannot  object  thereto  (As- 
kins v.  Hearn,  3  Abb.  Pr.,  188).  1  (3.)  The  direction  to 
pay  was  proper.  Although,  as  against  the  sureties,  a 
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new  action  should,  perhaps,  be  brought,  yet  the  liabil- 
ity of  the  plaintiff  having  been  fully  adjudicated,  no 
fuither  proceedings  were  necessary,  or  should  be  re- 
quired. The  Code  contemplates  that  these  damages 
should  be  fixed  and  paid  in  a  summary  proceeding  in 
the  original  action,  making  a  distinction  between  these 
and  other  cases  of  damages  on  undertakings  (Compare 
Code,  §  222,  with  Id.,  §§  182,  209,  230,  334). 

III.  The  court  has  jurisdiction  to  enforce  the  order 
by  proceedings  for  contempt  (3  Rev.  Slat.,  849,  et  seq.  ; 
1  Crary  on  Special  Pro.',  172,  et  seq.). 

Dudley  Field,  for  the  plaintiff.— I.  The  plaintiff,  not 
having  signed  the  undertaking,  is  not  liable  for  these 
damages. 

II.  The  order  of  reference  was  irregular. 

III.  The  court  has  no  jurisdiction  to  proceed  as  for  a 
contempt. 

.  INGRAIIAM,  J. — The  court  may  order  the  plaintiff  to 
pay  the  damages  assessed,  and,  if  he  refuses,  may  en- 
force the  payment  thereof  by  attachment.  The  report 
having  been  confirmed,  in  a  proceeding  to  which  the 
plaintiff  was  a  party,  and  no  appeal  having  been  taken 
by  him,  the  same  is  conclusive  upon  him. . 

The  defendant  may  have  an  order  directing  the  pay- 
ment of  the  money  within  thirty  days  after  service  of 
notice  of  this  order,  or,  in  default,  that  an  attachment 
is^ue. 
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MATHEWS  against  DALEY. 

New   York  Common  Pleas ;   Special  Term,  1869. 

MECHANIC'S  LIEN. — MOTION  TO  DISCHARGE. 

Under  the  act  of  1863  (Laws  o/1863,  ch.  500)  a  lien  ceases  after  one  year 
from  the  time  of  filing  the  notice  of  the  lien,  unless  an  order  of  continu- 
ance is  obtained  and  docketed ;  and  it  makes  no  difference  that  a  pro- 
ceeding was  commenced  before  the  expiration  of  the  year  to  enforce  or 
foreclose  the  lien. 

After  the  year  has  elapsed  without  any  order  directing  a  continuance,  an 
order  to  discharge  the  lien  is  unnecessary,  for  the  lien  is  terminated  by 
the  statute,  notwithstanding  proceedings  have  been  commenced  for  its 
foreclosure. 

Motion  to  discharge  a  mechanic's  lien. 

It  appeared  that  the  plaintiff  was  the  owner  of  prem- 
ises No.  38  Broad -street,  in  the  city  of  New  York  ;  that 
in  August,  1865,  he  entered  into  a  contract  with  the  de- 
fendant Jones  for  the  erection  of  a  building  on  said  lot ; 
that  said  Jones  made  a  sub-contract  with  one  Joyce  for 
the  carpenter  work  ;  that  in  order  to  carry  out  his  said 
contract  Joyce  made  parol  agreements  with  the  defend- 
ant Daly  and  others,  in  pursuance  of  which  they  per- 
formed labor  and  furnished  materials  for  the  erection  of 
said  building.  The  work  having  been  subsequently 
abandoned  by  Joyce,  Daley  and  the  other  defendants, 
in  the  beginning  of  the  year  1866,  filed  liens  for  the 
amounts  due  them  respectively.  Soon  after,  the  owner, 
Mathews,  commenced  a  proceeding  in  this  court  against 
the  contractor,  and  all  the  lienors,  to  foreclose  the  liens.  J 
The  matter  was  referred  ;  and  the  referee,  in  December, 
1866,  made  his  report  in  favor  of  Daley  and  the  other 
lienors,  since  which  time,  it  seemed,  no  further  proceed- 
ings had  been  taken.  No  order  of  the  court  continuing 
any  of  the  liens,  except  one,  was.  ever  obtained  by  any 
of  the  lienors. 
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This  motion  was  now  made  by  the  owner  for  an 
order  directing  the  county  clerk  to  discharge  the  liens 
of  record. 

Niles  &  Bagley,  for  the  motion. 
Francis  Byrne,  opposed. 

LOEW,  J. — Under  the  mechanics'  lien  law  of  1863 
(Laws  of  1863,  ch.  600)  a  lien  ceases  after  one  year  from 
the  time  of  filing  the  notice  of  lien,  unless  by  an  .order 
of  the  court,  obtained  before  the  expiration  of  the  year, 
the  lien  is  continued,  and  a  new  docket  made  stating 
such  fact  (section  11  of  the  act ;  Welch  v.  Mayor,  &c., 
19  Abb.  Pr.,  132 ;  Poerschke  v.  Kedenburg,  6  Abb.  Pr. 
N.  £,  172).  And  it  makes  no  difference  that  a  pro- 
ceeding was  commenced  before  the  expiration  of  the 
year,  to  enforce  or  foreclose  such  lien.  The  decision  of 
this  court  in  the  case  of  Paine  v.  Bonney  (4  E.  D.  Smith, 
734),  which  has  been  cited  as  deciding  the  contrary,  has 
no  application,  as  it  was  made  under  the  law  of  1851, 
which  provided  that  every  lien  created  under  that  act 
should  continue  until  the  expiration  of  one  year  from 
the  creation  thereof,  "and  until  judgment  rendered  in 
any  proceedings  for  the  enforcement  thereof."  I  am 
aware  that  in  Poerschke  v.  Kedenburg  (supra),  which 
was  decided  under  the  act  of  1863,  Judge  BARRETT  was 
of  the  opinion  that,  in  such  a  case,  the  lien  continues 
after  the  expiration  of  the  year,  without  the  procure- 
ment of  an  order  of  the  court.  But  while  I  entertain 
the  greatest  respect  for  the  opinion  of  that  learned 
judge,  and  while  I  concede  that  there  is  a  discrepancy 
or  incongruity  between  the  tenth  and  eleventh  sections 
of  the  act,  which  would  seem  to  favor  his  view,  still  I 
cannot,  in  this  instance,  agree  with  him.  The  lan- 
guage of  section  11  is  clear  and  explicit,  that  "liens 
shall  in  all  cases  cease  after  one  year,  unless  by 
'order  of  the  court,"  &c.  We  must  bear  in  mind 
that  this  statute  is  in  derogation  of  the  common  law, 
and  should  be  construed  strictly.  In  addition,  it 
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be  found,  on  examination,  that  the  opinion  of  Judge 
BRADY  in  the  case  of  Poerschke  n.  Kedenburg  (supra), 
and  also  the  cases  of  Welch  v.  Mayor  (supra),  and 
Freeman  v.  Cram,  3  N.  Y.  [3  Comst.],  305),  sustain 
the  view  of  the  case  which  I  have  taken.  It  follows  that 
the  conditions  prescribed  by  the  act  must  be  complied 
with,  or  the  lien  will  be  lost  (Blauvelt  v.  Woodworth, 
31  jy.  F.,  285).  The  liens  in  this  case  having  ceased, 
ipso  facto,  no  order  directing  the  county  clerk  to  dis- 
charge them  is  necessary.  But  even  if  it  were  other- 
wise, the  court  has  no  power  to  make  such  an  order. 

Section  10  of  the  act  specifies  in  what  cases  liens 
may  be  discharged,  by  order  of  the  court  or  otherwise, 
but  does  not  include  the  one  under  consideration.  By 
section  11,  no  power  is  conferred  on  any  court  to  order  a 
lien  to  be  discharged,  but  all  liens  not  continued  by 
order  of  the  court,  as  in  said  section  provided,  are  abso- 
lutely discharged  after  one  year,  by  the  mere  effect  of 
the  statute  itself,  without  any  other  act  or  proceeding. 
My  attention  has  been  called  to  a  decision  of  Judge 
DALY,  in  the  case  of  Jones  v.  Poe  (not  reported),  which, 
it  is  claimed,  is  decisive  of  this  question.  From  an  ex- 
amination of  the  papers  on  file  in  the  clerk's  office,  it 
appears  that  it  is  a  case  in  point,  and  that  the  learned 
and  able  chief  judge  did  make  such  an  order  therein  as 
is  now  asked  for.  But  I  am  informed  that  it  was 
formerly  the  practice  to  grant  motions  of  this  kind,  and 
it  sems  that  the  point  was  not  fully  considered  when  the 
order  referred  to  was  made.  I  may  add  that  I  have 
consulted  with  my  two  associates,  Judges  DALY  and 
VAN  BRUNT,  and  am  permitted  to  say  that  they  both 
concur  in  the  conclusions  which  1  have  arrived  at  in 
this  case. 

The  motion  must  be  denied. 
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BROOKLYN   OIL  WORKS  against  BROWN. 

New  York  Superior  Court ;  Trial  Term,  January,  1869. 

ADJOURNMENT. — AFFIDAVIT. — STIPULATION. 

A  motion  for  the  adjournment  of  the  trial  of  a  cause  must  be  based  on  an 
affidavit,  and  will  not  be  entertained  on  an  oral  statement. 

The  affidavit  must  be  to  the  merits,  to  the  materiality  of  absent  evidence, 
to  due  diligence  in  the  endeavor  to  procure  the  attendance  of  the  wit- 
ness, and  an  assurance  of  probable  attendance  at  the  time  proposed. 

If  there  has  already  been  a  postponement  at  the  instance  of  the  moving 
party,  or  any  other  circumstance  to  raise  a  supposition  that  his  appli- 
cation is  merely  for  delay,  there  must  be  a  special  affidavit,  showing,  to 
the  satisfaction  of  the  court,  the  materiality  of  the  witness,  and  the  ne- 
cessity of  the  postponement.  In  this  case,  the  affidavit  being  faulty, 
the  court  required  the  defendants  to  stipulate  to  allow  an  inquest  on 
the  next  adjourned  day,  if  tliey  then  should  not  be  ready  to  proceed. 

Motion,  at  the  trial  term,  for  an  adjournment. 

This  action  was  brought  by  the  Brooklyn  Oil  Works 
against  Daniel  Brown  and  others. 

Upon  the  cause  coming  on  for  trial  trial,  the  defend- 
ants moved  for  an  adjournment,  on  account  of  the  ab- 
sence of  a  witness. 

Roger  A.  Pry  or,  for  the  plaintiff. 
Algernon  S.  Sullivan,  for  the  defendant. 

McCuNN,  J.— By  some  courts,  the  adjournment  of  a 
trial  is  held  to  be  so  much  a  matter  in  the  discretion  of  a 
judge  at  nisi  prius  that  his  denial  of  the  postponement 
cannot  be  assigned  for  error  (Woods  v.  Young,  4 
Crancli,  237). 

In  this  State,  a  refusal  of  an  adjournment  is  not  the 
subject  of  exception,  but  may  be  reviewed  on  motion 
for  a  new  trial  (People  v.  Vermilyea,  7  Cow.,  108,  369  ; 
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People  v.  Superior  Court  of  the  City  of  New  York,   10 
Wend.,  299 ;   Howard  v.  Freeman,  3  Abb.  Pr.  N.  S., 
292). 

For  while  we  hold  the  allowance  or  denial  of  an  ad- 
journment to  be  within  the  discretion  of  the  judge  at 
trial,  still  we  admit  it  is  not  an  arbitrary  discretion, 
but  a  discretion  controlled  and  regulated  by  fixed  prin- 
ciples of  practice.  These  rules  are  of  incalculable  im- 
portance in  the  administration  of  justice ;  and  since 
they  have  been  permitted  of  late  to  fall  into  desuetude, 
it  cannot  be  amiss  to  recall  them  to  the  attention  of  the 
profession. 

First.  A  motion  for  an  adjournment  must  be  based 
upon  an  affidavit, 'and  will  not  be  entertained  on  a  state- 
ment ore  lenus  (Smith  v.  Banker,  3  Day,  280). 

Second.  The  affidavit  must  exhibit  these  essential 
conditions :  an  affidavit  of  merits  ;  the  materiality  of  the 
absent  evidence  ;  due  diligence  in  the  endeavor  to  pro- 
cure the  attendance  of  the  witness ;  and  an  assurance  of 
his  probable  attendance  at  the  time  proposed  for  the 
adjournment  (Phill.  on  Eo.,  Cow.  &  H.  Notes,  365-8), 

The  affidavit  should  properly  be  made  by  the 
party,  not  by  the  attorney  (Price  v.  Warren,  Vin. 
Abr.,  Trial  T.,  3  pi.  11,  note;  Tidd  Pr.,  708).  If  after 
notice  of  trial  the  party  had  an  opportunity  to  subpoena 
the  witness,  or  to  take  his  testimony  de  bene  esse,  and 
neglected  these  precautions,  he  cannot  claim  to  have  ex- 
ercised due  diligence  (Pennington  v.  Scott,  2  Doll.,  95). 
The  defendant  must  swear  positively  that  the  witness  is 
material ;  not  merely  to  a  belief. 

The  practice  now  is  to  swear  that  the  defendant  is 
advised  and  believes  the  witness  to  be  material  (M'  Kay 
v.  Marine  Ins.  Co.,  2  Caines,  384  ;  Chambers  v.  Hand- 
ley,  3  J.  J.  Marsh.,  98 ;  People  v.  Vermilyea,  7  Cow., 
369).  These  are  the  requisites  of  the  common  affidavit, 
and  are  sufficient,  if  not  defeated  by  counter  affidavits, 
to  entitle  the  party  to  an  adjournment  (King  v.  McGee, 
1  O'ConneWs  Speeches,  by  his  son,  223).  But  if  there 
has  already  been  a  postponement  of  the  trial  at  the  in- 
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stance  of  the  party  soliciting  the  present  adjournment,  01 
any  other  circumstance  raising  a  supposition  that  his 
application  is  merely  for  delay,  then  he  must  present  a 
special  affidavit.  At  this  juncture  the  discretion  of  the 
court  is  larger  and  more  liberal  than  under  other  cir- 
cumstances (Loftt,  769). 

The  special  affidavit  must  exhibit,  by  a  statement  of 
facts  the  materiality  of  the  witness  (King  v.  Jones,  8 
East,  31  ;  Lord  v.  Cooke,  1  W.  Black.,  436 ;  People  v. 
Vermilyea,  supra).  If  the  court  can  see  that  the  evi- 
dence proposed  to  bo  given  by  the  absent  witness  is  im- 
material, the  trial  will  not  be  adjourned  (Rex  v.  Cheva- 
lier d'Eon,  3  Burr.,  1513;  Smith's  Case,  3  Wheel.  Cr. 
Cas.,  172).  So  a  full  admission  of  the  facts  proposed  to 
be  proved  by  the  absent  witness  will  defeat  an  applica- 
tion for  postponement  (Brill  v.  Lord,  14  Johns.,  341 ; 
7  Cow.,  388-400).  One  of  the  most  essential  inquiries 
is,  did  the  witness  go  away  before  notice  of  trial,  for  if 
he  did  not,  then  there  must  be  some  other  or  positive 
cause  for  postponing. 

In  this  case  the  affidavit  is  faulty  in  all  its  parts,  and 
does  not  comply  with  any  of  the  requirements.  I  shall, 
therefore,  order  the  trial  to  proceed,  unless  defendants 
stipulate  to  allow  an  inquest  on  the  next  adjourned 
day,  if  they  are  not  ready  to  proceed  ;  if  they  so  stipu- 
late, then  the  cause  stands  adjourned  until  Monday 
next.* 


The  parties  stipulated,  and  the  case  was  adjourned. 
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BOLLES  against  DUFF. 

Supreme  Court,  First  District;  General  Term,  April, 

18C9. 
Again,  General  Term,  November,  1869. 

MOTION  FOR  NEW  TRIAL.— POWER  OF  GENERAL  TEEM 
OVER  DECISIONS  OF  ANOTHER  TERM. — DE- 
FAULT ON  APPEAL. 

The  amendment  of  section  203  of  the  Code  of  Procedure,  in  1867, allow- 
ing a  motion  for  new  trial  on  case  and  exceptions,  after  a  decision  by 
the  court,  which  does  not  authorize  final  judgment,  but  directs  further 
proceedings  before  a  referee,  &c.— cannot  be  applied  in  the  case  of  adecisioa 
had  before  the  amendment  took  effect.' 

It  seems,  that  the  court  have  no  authority  to  review  such  a  decision  in. 
that  way,  and  the  omission  of  the  adverse  party  to  take  objection  doe& 
not  give  them  authority. 

The  submission  of  a  motion  for  new  trial  at  general  term,  in  the  absence- 
of  the  moving  party,  by  the  adverse  party,  with  an  expression  of  his 
unwillingness  to  take  a  default,  and  reserving  leave  to  the  moving  party 
to  submit  points,  cannot  be  regarded  as  a  default  taken. 

The  court  at  general  term,  m  the  absence  of  a  party  whose  motion  for  a 
new  trial  on  case  and  exceptions  is  regularly  called,  have  power,  at  the- 
instance  of  the  adverse  party,  to  decide  the  motion,  instead  of  allowing 
a  default  to  be  taken. 

A  submission  of  the  cause  having  been  made,  under  sueb  circumstances,  at 
one  general  term,  a  general  term  composed  of  other  judges  should  not  in- 
terfere by  opening  the  cause  for  a  hearing  of  the  motion  as  if  it  were  a  de- 
fault, while  the  submission  is  under  consideration  by  the  former  general 
term. 

This  was  an  action  of  an  equitable  nature,  and  upon 
an  interlocutory  decision  of  Mr.  Justice  POTTER,  at 
special  term-,  that  the  defendant  was  a  mortgagee  in 
possession,  liable  to  account  a&  such,  a  reference  was 
ordered  to  take  and  state  the  account,  reserving  the 
questions  of  costs,  and  all  questions  except  those  settled 
by  the  interlocutory  decision,  until  the  coming  in  of  the- 
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report.  Pending  the  accounting,  the  defendant's  attor- 
neys served  a  case  and  exceptions,  with  notice  that  a 
motion  for  a  new  trial  would  be  made  thereon,  and  the 
case  was  called  at  the  April  general  term.  The  facts 
are  stated  in  greater  detail  in  the  opinions  of  the  court. 

I.  April.    Motion  for  a  new  trial. 

BY  THE  COURT/- — SUTHERLAND,  J. — When  this  case 
was  called  at  the  last  April  general  term,  upon  the 
plaintiff's  appearing  and  answering,  by  his  attorney 
and  counsel,  Mr.  Thayer,  and  upon  no  one  appearing 
or  answering  for  the  defendant  Duff,  and  upon  Mr. 
Thayer' s  expression  of  a  disinclination  to  take  the  de- 
fendant Duff's  default,  and  asking  the  court  to  permit 
him  to  submit  his  ]  rinted  points,  with  copies  of  the 
case  and  other  papers,  with  permission  for  the  attor- 
neys or  counsel  of  the  defendant  Duff  also  to  submit 
printed  points,  with  such  other  papers  as  they  might 
wish  to  submit,  the  court  permitted  Mr.  Thayer  to  do 
go,  and  directed  him  to  give  notice  to  the  attorneys  or 
counsel  of  the  defendant  Duff  .of  such  submission  and 
permission.  Soon  after,  we  were  furnished  with  proof 
that  written  notice  of  such  submission  and  permission 
had  been  given  a  day  or  two  after  such  submission,  to 
the  defendant  Duff,  to  his  attorneys,  and  to  Mr. 
Grraham,  as  his  counsel. 

So  far  as  I  am  informed,  no  points  or  other  papers 
in  this  case  were  submitted  or  handed  up,  for  or  on  be- 
half of  the  defendant  Duff,  before  the  adjournment  of 
the  general  term,  nor,  so  far  as  I  am  informed,  has  or 
have  the  defendant  Duff,  his  attorneys,  or  counsel,  ever 
in  any  way  availed  himself  or  themselves  of  the  permis- 
sion or  privilege  thus  given  by  the  court,  of  which  it 
seems  they  had  notice. 

If  the  views  presently  to  be  expressed,  as  to  our 
proper  disposition  of  this  case,  are  correct,  and  should 
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be  concurred  in  by  my  associates,  as  it  is  to  be  pre- 
sumed, if  any  points  had  been  submitted  for  the  de- 
fendant Duff,  that,  like  those  of  the  plaintiff's  counsel, 
they  would  have  been  on  the  merits,  and  confined  to 
the  merits,  it  is  gratifying  to  see  that  the  defendant 
Duff  cannot  possibly  suffer  from,  this  seeming  disregard 
of  the  courtesy  of  the  court. 

Upon  looking  into  the  papers  submitted,  it  appears 
that  this  is  a  motion  for  a  new  trial  by  the  defendant 
Duff,  under  section  268  of  the  Code,  as  amended  by  the 
act  of  April  25,  1867. 

By  this  act,  the  first  paragraph  of  section  268  was 
amended  so  as  to  allow  and  provide  for  a  motion  for  a 
new  trial  at  general  term,  on  a  case  or  exceptions,  where 
the  decision  of  the  court  filed  under  section  267  does  not 
authorize  final  judgment,  but  directs  further  proceed- 
ings before  a  referee  or  otherwise, — that  is,  by  the  act  of 
1867,  section  268  was  so  amended  as  substantially  and 
in  effect  to  allow  an  appeal,  before  final  judgment,  di- 
rectly to  the  general  term,  from  an  interlocutory  decision 
or  judgment  directing  an  accounting  or  further  proceed- 
ings before  final  judgment. 

It  further  appears  from  the  papers  submitted,  that 
this  action  was  tried  before  Judge  POTTEE  at  special 
term,  and  that  an  interlocutory  decision  or  decree  was 
made  by  him  in  it,  on  June  29,  1866,  by  which  the  de- 
fendant Duff  was  decided  and  declared  to  be  a  mort- 
gagee and  trustee  in  possession  of  certain  property,  and 
liable  to  account,  &c.,  and  by  which  a  reference  was 
made  to  a  referee  named,  to  take  and  state  the  account, 
upon  certain  principles  stated,  and  by  which  the  ques- 
tion of  costs,  and  all  questions  except  those  settled  by 
the  interlocutory  decision,  were  reserved  until  the  com- 
ing in  of  the  referee's  report. 

It  does  not  appear  that  the  referee  has  ever  reported, 
or  that  there  has  yet  been  any  final  judgment  in  the  ac- 
tion, and  the  presumption  is  that  the  accounting  is 
now  going  on  before  the  referee  named,  or  some  other 
referee. 
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Now,  it  is  not  necessary  to  cite  cases  to  show  that 
"before  this  amendment  of  section  263,  in  April,  1867, 
no  such  motion  as  this  was  provided  by  law,  or  could 
be  made  ;  that  there  was  no  practice,  provision  .of  the 
Code,  or  principle  of  law,  allowing  it. 

I  think  it  may  be  said  that  our  authority  to  decide 
this  motion  on  the  merits .  must  rest  solely  on  this 
amendment. 

The  question  is,  then,  whether  this  amendment  in 
April,  1867,  can  have,  or  should  be  regarded  as  having, 
a  quasi  ex  post  facto  operation,  and  give  the  right  to 
make  the  motion  for  a  new  trial  allowed  by  the  amend-, 
ment,  when,  as  in  this  case,  the  interlocutory  decision 
or  judgment  was  made. nearly  a  year  before  the  amend- 
ment. 

Upon  general  principles,  it  would  seem,  that  the 
amendment  ought  not  to  be  regarded  as  affecting  the 
rights  of  parties  attached,  and  as  they  had  attached,  or 
were  fixed,  prior  to  the  amendment. 

It  would  seem  to  be  clear  from  People  v.  Carnal  (6 
N.  Y.  [2  Seld.],  463),  Ely  v.  Holton,  and  Humphrey  t. 
Parsons,  considered  and  decided  togetherXIS  N.  Z.,  595), 
that  the  interlocutory  decision  or  judgment  in  this  case 
can  be  reviewed  only  in  the  manner  prescribed  and  al- 
lowed by  the  law  as  it  was  when  the  interlocutory  de- 
cision or  judgment  was  made. 

It  is  no  answer  to  say  that  the  attorney  for  the 
plaintiff  submitted  the  papers  without  taking  the  objec- 
tion. His  consent  cannot  give  the  general  term  the 
power  or  right  to  review  the  interlocutory  decision  in  a 
way  not  allowed  by  law  when  the  decision  was  made.  I 
think  it  is  a  question  of  power,  of  jurisdiction,  to  review 
the  interlocutory  decision  in  the  way  it  is  sought  to  be 
reviewed  by  this  motion. 

Beebe  v.  Griffing  (6  JV.  Y.  [2  Seld.},  465),  was  sub- 
mitted on  printed  arguments,  and  no  objection  was 
taken  to  the  appeal  by  the  respondents  ;  but  the  court 
dismissed  the  appeal,  holding  that  they  had  no  author- 
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ity  to  review  the  intermediate  order  in  that  stage  of  the 
case. 

But,  in  my  opinion,  it  is  not  necessary  to  say  in  this 
case  that  we  have  not  power  or  jurisdiction  to  examine 
and  decide  this  motion  on  the  merits. 

The  practice  was  perfectly  settled  by  repeated  de- 
cisions before  the  amendment  referred  to,  that  the  gene- 1 
ral  term  would  not,  irrespective  of  the  consent  or 
wishes  of  counsel,  hear  an  appeal  from  an  interlocutory 
decision  or  judgment,  providing  for  an  accounting,  or 
other  further  proceedings,  before  final  judgment.  That 
the  court  would  protect  itself  from  being  placed  in  a 
position  of  liability  of  being  compelled  to  hear  an  ap- 
peal from  an  interlocutory  judgment  and  a  final  judg- 
ment, both  in  the  same  action. 

I  have  omitted  to  state  that  it  appears  from  the 
papers  submitted,  that  the  plaintiff  and  the  defendant 
Duff  both  noticed  the  motion  for  argument  on  the  case 
and  exceptions  at  the  April  general  term. 

The  motion  should  be  denied,  and  the  case  and  ex- 
.  ceptions  be  dismissed  without  costs  to  either  party,  on 
the  ground  that  the  amendment  which  has  been  re- 
ferred to  does  not  apply  to  the  case,  nor  authorize 
this  motion,  without  considering  whether  the  interlo- 
cutory decision  or  decree  in  the  case  was  or  was  not 
erroneous,  a  question  which  I  have  not  at  all  looked 
into.  

II.  November,  1869.    Motion  to  vacate  orders. 

After  the  motion  for  new  trial,  as  previously  stated, 
had  been  denied,  in  the  absence  of  defendant's  counsel,  • 
his  counsel  applied  to  one  of  the  justices  of  the  court 
who  was  not  a  member  of  the  general  term  by  which 
the  previous  decision  was  rendered,  and,  after  various 
'  proceedings,  stated  in  the  following  opinion,  obtained 
an  order  at  a  general  term  held  in  June,  that  the  "de- 
fault" should  be  set  aside  ;  and  the  cause  was  thereaf- 
ter heard,  and  the  defendant's  motion  granted.  These 
orders  the  plaintiff  now  moved  to  set  aside. 
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D.  C.  Thayer,  for  the  plaintiff. 

A.  Oakey  Hall,  for  the  defendant  Duff. 

SUTHERLAND,  J.*— This  is  a  motion  by  the  plaintiff 
to  vacate  and  set  aside  two  orders  of  this  court  in  this 
action,  made  at  the  general  term  in  June  last,  one  dated 
the  10th  and  the  other  the  14th  of  June  last,  by  the 
first  of  which  the  court  set  aside  and  vacated  what  in 
and  by  the  order  is  called  "the  default  taken  by  the 
plaintiff  in  above  action,  on  April  20,  1869,  at  the  gene- 
ral term  of  this  court,"  and  further  ordered  the  case 
"to  be  orally  heard"  at  the  then  present  general  term, 
and  that  the  cause  be  set  down  for  argument  on  the  sec- 
ond Monday  of  said  June,  and  by  the  other  of  which 
orders  the  court  reversed,  vacated,  and  set  aside  the  in- 
terlocutory judgment  or  decision  of  Justice  POTTER, 
made  in  this  action  at  special  term,  June  29,  1866,  and 
all  proceedings  had  thereunder,  and  awarded  a  new 
trial  to  the  defendant  Duff. 

The  following  facts  appear  from  the  papers  submitted 
on  this  motion  : 

This  is  an  equity  action,  and  was  tried  before  Justice 
POTTER  at  special  term,  and  an  interlocutory  decision 
or  decree  was  made  by  him  therein  on  June  29, 1866,  by 
which  the  defendant  Duff  was  decided  and  declared  to 
be  a  mortgagee  and  trustee  of  certain  property^in  his 
possession  in  question,  and  liable  to  account,  &c.,  and 
"by  which  a  reference  was  made  to  a  referee  named,  to 
take  and  state  the  account  upon  certain  principles 
stated,  and  by  which  the  question  of  costs,  and  all  ques- 
tions, except  those  settled  by  the  interlocutory  de- 
cision, were  reserved  until  the  coming  in  of  the  referee's 
.report. 

On  March  30,  1868,  and  after  the  amendment  of  sec- 
tion 268  of  the  Code,  by  the  act  of  April  25,  1867,  allow- 
ing and  providing  for  a  motion  for  a  new  trial  at  gene- 
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ral  term  on  a  case  and  exceptions,  before  final  judg- 
ment, where  the  interlocutory  decision  or  judgment  di- 
rected an  accounting,  or  further  proceedings,  and  while 
the  accounting  was  pending  before  the  referee  named  in 
the  interlocutory  decision  or  judgment,  or  any  other 
referee  substituted  for  him,  and  of  course  before'  there 
had  been  any  report  of  a  referee  or  final  judgment,  the 
attorneys  for  the  defendant  Duff  served  the  attorney  for 
the  plaintiff  with  a  copy  of  a  case  and  exceptions  made, 
taken  and  filed  in  the  action,  with  notice  that  a  motion 
for  a  new  trial  would  be  made  thereon  at  the  ensuing 
April  genernVterm. 

The  case  having  been  pnt  on  the  general  term  calen- 
dar, and  not  having  been  reached,  as  must  be  presumed, 
the  attorneys  for  the  defendant  Duff,  and  the  attorneys 
for  the  plaintiff,  both  noticed  it  for  argument  at  the 
April  general  term,  1869. 

At  the  April  general  term,  1869,  on  April  20,  upon 
the  case  being  called,  and  the  attorney  and  counsel  of 
the  plaintiff  appearing  and  answering,  and  no  one  ap- 
pearing or  answering  for  the  defendant  Duff,  and  upon 
the  attorney  and  counsel  for  the  plaintiff  expressing  a 
disinclination  to  take  the  defendant's  default,  and  re- 
questing permission  to  submit  the  case  with  his  printed 
points,  with  liberty  for  the  defendant  Duff  to  submit 
points  in  support  of  his  motion,  the  court  permitted  him 
to  do  so,  and  made  an  order  to  that  effect,  stating  on  its 
face  that  it  was  made  on  due  proof  of  notice  of  argu- 
ment for  the  first  Monday  of  April,  in  and  by  which  or- 
der it  was  directed  that  the  defendant's  attorneys  should 
have  notice  of  such  submission,  and  permission  for  the 
defendant  Duff  to  submit  points. 

On  April  22,  1869,  the  defendant  Duff,  his  attorneys, 
and  Mr.  John  Graham,  as  his  counsel,  or  one  of  his 
counsel,  were  served  with  written  notices  of  the  attorney 
for  the  plaintiff,  of  such  submission,  which  notices 
stated  that  the  defendant  Duff  had  liberty  to  submit 
points  in  support  of  his  motion. 

The  account  in  the  moving  papers  of  what  took  place 
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at  general  term,  when  the  case  was  called  on  April  20, 
the  order  of  the  general  term  and  the  notice  subse- 
quently given  to  the  defendant  Duff,  his  attorneys  and 
counsel,  do  not  permit  a  doubt  that  the  court  intended 
that  the  attorney  for  the  plaintiff  should  submit  with  his 
points,  papers  sufficient  or  requisite  for  the  examination 
and  decision  or  disposition  of  the  motion  for  a  new  trial 
on  the  case  and  exceptions,  and  that  the  attorney  for  the 
plaintiff  did  submit  and  hand  up  to  the  court  copies  or 
papers  purporting  to  be  copies  of  the  case  and  excep- 
tions, with  his  points,  and  that  the  court  received  such 
copies  of  the  case,  &c.,  with  the  points,  fcfr  the  purpose 
of  deciding  and  disposing  of  the  motion. 

No  points  were  submitted  for  or  in  behalf  of  the  de- 
fendant Duff  before  the  adjournment  of  the  general  term 
for  the  term,  nor  was  any  motion  made  to  the  general 
term,  before  its  adjournment  for  the  term,  for  or  in  be- 
half of  the  defendant  Duff,  to  be  heard  orally  on  the 
motion  ;  but  on  April  26,  1869,  after  (the  general  term 
had  adjourned  for  the  term,  his  attorneys  in  the  action  < 
applied  to  a  justice  of  this  court,  other  than  either  of 
the  justices  who  held  the  general  term  when  the  order 
of  submission  was  made,  and  obtained  from  him  an  or- 
der, dated  on  that  day,  for  the  plaintiff  or  his  attorney 
to  show  cause  before  him,  at  special  term,  at  chambers, 
on  the  28th  instant,  at  10  A.  M.,  "  why  the  default  taken 
by  the  plaintiff  herein  on  the  20th  instant,  and  referred 
to  in  the  annexed  affidavits,  and  also  in  the  notice 
served  by  the  plaintiff's  attorney  under  date  of  April 
20,  1869,  a  copy  whereof  is  hereto  annexed,  should  not 
be  set  aside  and  vacated,  and  why  the  case  should  not 
be  ordered  to  be  heard  at  the  next  general  term,  in  the 
regular  course  of  the  calendar,  &c." 

This  order  to  show  cause  was  obtained  on  two  affi- 
davits,— one  of  Mr.  Van  Antwerp,  as  one  of  the  attor- 
neys for  the  defendant  Duff,  and  the  other  of  Mr.  Hall, 
as  counsel  or  associate  counsel  for  him,  which  two  affi- 
davits were  the  affidavits  referred  to  in  the  order  to 
show  cause,  as  annexed  to  it,  and  to  which  affidavits 
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referred  to  therein,  and  in  the  order  to  show  cause,  was 
an  alleged  copy  of  a  notice  of  which  the  following  is  a 
copy : 

[  Title  of  tlie  cause.  ] 

"  Gentlemen — You  will  please  take  notice  that  your 
motion  for  a  new  trial  in  this  cause  was  this  day  sub- 
mitted to  the  general  term  on  the  case  and  exceptions 
herein,  and  my  printed  points,  and  that  you  are  at  lib- 
erty to  submit  points  in  support  of  your  motion. 

"Please  furnish  me  with  a  copy  of  your  points 
herein,  and  I  will  furnish  you  with  a  copy  of  mine. 
"Yours,  &c.,  B.  C.  TIIAYER, 

"  Plaintiff*  s  Attorney. 
"  To  Messrs.  VAN  ANTWERP  and  JAXES, 

"Attorneys  for  the  Defendant  Duff. 
•"  Dated  New  York,  April  20,  1869." 

In  both  affidavits  the  proceeding  which  took  place 
on  Apr\l  20,  1869,  at  general  term,  when  the  case  was 
called,  no  one  appearing  for  the  defendant  Duff,  was 
called  "a  default  taken,"  and  in  both  affidavits  the  al- 
leged copy  of  a  notice  annexed,  of  which  a  copy  is 
above  given,  is  referred  to  as  showing  that  that  pro- 
ceeding was  a  default  taken. 

On  the  return  day  of  the  order  to  show  cause,  the 
plaintiff's  counsel  not  appearing,  the  hearing  of  the 
motion, was  postponed  by  the  justice  who  granted  the 
order  to  show  cause  until  May  6  following. 

A  motion  having  been  made  by  the  plaintiff  before 
another  justice  for  an  order  postponing  the  hearing  of 
the  motion  by  the  defendant  to  set  aside  the  alleged  de- 
fault taken  by  the  plaintiff  at  the  April  general  term, 
until  the  decision  by  the  general  term  of  the  defendant 
Duff's  motion  for  a  new  trial,  in  which  motion  of  the 
plaintiff  an  order  staying  proceedings  had  been 
granted,  Duff's  motion  to  set  aside  the  default  alleged 
to  have  been  taken  at  the  April  general  term  was  di- 
rected by  the  justice  who  granted  the  order  to  show 
cause  to  proceed  before  him  on  May  25,  1869. 
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The  plaintiff' 's  motion  to  postpone  the  hearing  of 
Duff's  motion  until  after  the  decision  of  the  general 
term,  was  denied  on  May  20,  1869,  after  a  hearing,  and 
the  stay  of  proceedings  vacated. 

On  May  25,  Duff's  motion,  both  parties  appearing 
by  counsel,  it  is  said  in  an  affidavit  read  on  the  part  of 
the  defendant  Duff,  was  proceeded  with,  but  not  con- 
cluded ;  but  it  does  not  further  appear  what  was  done. 

On  May  27,  the  counsel  of  Duff  obtained  an  order 
from  the  justice  before  whom  the  motion  was  pending, 
continuing  and  adjourning  the  motion  to  June?  (the  first 
day  of  the  next  general  term)  following. 

By  this  order  either  party  had  liberty  to  notice  the 
cause  for  a  hearing  at  the  next  general  term,  and,  place 
the  same  on  the  calendar,  but  all  other  proceedings  were 
stayed  by  the  order  until  the  final  decision  of  Duff's  mo- 
tion so  continued  and  adjourned. 

On  the  same  day  (May  27)  an  order  was  obtained 
from  the  same  justice  for  the  plaintiff  to  show  cause  at 
the  opening  of  the  court  on  the  first  day  of  next  general 
term  (the  first  Monday  and  7th  of  June),  "  why  the  default 
taken  by  the  plaintiff  on  April  20  last,  at  the  general 
term  of  this  court,  should  not  be  set  aside  and  vacated, 
and  the  cause  ordered  to  be  heard  at  the  said  general 
term  in  the  regular  course  of  the  calendar,*'  &c.,  which 
order  to  show  cause,  as  appears  by  a  recital  on  its  face, 
was  granted  on  the  affidavits  and  papers  served,  used, 
and  referred  to  on  the  motion  before  the  said  justice 
on  the  order  to  show  cause  granted  by  him  on  April  26 
last. 

The  attorney  for  the  plaintiff  was  served  with  the  or- 
ders of  May  27,  and  also  with  a  notice  of  a  motion  to  be 
made  at  the  opening  of  the  court  on  the  first  day  of  the 
then  next  June  general  term,  to  set  aside  the  default  al- 
leged to  have  been  taken  by  the  plaintiff  on  April  20 
last,  and  also  with  notice  of  argument  of  Duff's  motion 
for  a  new  trial  at  the  opening  of  the  general  term  on 
that  day,  which  last  mentioned  motion  the  attorney  for 
the  plaintiff  declined  to  accept,  and  returned,  on  the 
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ground  that  there  was  no  such  motion  for  a  new  trial 
then  pending ;  that  the  same  had  "been  submitted  for 
decision,  by  order  of  the  general  term,  on  April  20, 1809, 
of  which  the  attorneys  of  the  defendant  Duff  had  there- 
tofore -had  due  notice. 

At  the  opening  of  the  next  June  general  term,  on 
June  7,  Mr.  Hall,  as  counsel  for  the  defendant  Duff, 
made  the  motion  to  set  aside  what  was  called  the  default 
of  the  defendant  Duff,  taken  on  April  20,  the  attorney 
for  the  plaintiff  appearing  and  reading  and  leaving  with 
the  court,  or  the  clerk  of  the  general  term,  a  copy  of  the 
general  term  order  of  April  20,  an  affidavit  stating  what 
took  place  when  that  order  was  made,  substantially  as 
the  circumstances  of  the  transaction  or  proceeding  have 
been  above  stated,  and  a  protest  in  writing  against  the 
court's  entertaining  the  motion  on  various  grounds, 
which  it  is  not  necessary  specially  to  refer  to. 

Subsequently,  and  on  June  10,  the  motion  was  de- 
cided, and  the  next  day  the  order  dated  June  10,  and 
called  hereinbefore  the  order  of  June  10,  was  settled 
and  made. 

Subsequently,  and  on  June  14,  the  case,  or  'defend- 
ant Duff's  motion  for  a  new  trial,  having  been  put  on 
the  calendar,  was  called,  and  no  one  appearing  for  the 
plaintiff,  the  order  of  June  14  was  made. 

When  this  order  of  June  14  was  made,  the  justices 
who  made  the  order  of  April  20  had  not  decided  or 
made  any  disposition  of  the  motion  for  a  new  trial  on 
the  papers  which  had  been  submitted  to  them,  on  mak- 
ing that  order. 

It  does  not  appear  that  the  defendant  Duff,  his  attor- 
neys, or  counsel,  have  ever  submitted,  handed  up,  or 
sent,  points  on  the  motion,  to  the  justices  last  referred  to 
or  either  of  them,  or  have  ever,  any  or  either  of  them, 
expressed  or  intimated  an  intention  or  willingness  to 
do  so. 

The  two  justices  who,  with  the  presiding  justice,  held 
the  April  general  term,  and  made  the  order  of  April  20, 
were  other  than  the  two  who,  with  the  presiding  justice, 
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had  been  assigned  to  hold  the  June  general  term,  and 
held  it  and  made  the  orders  of  June  10  and  14.  There 
are  other  matters,  which  I  have  not  specially  referred  to, 
in  the  papers,  but  I  deem  the  parts  which  have  been 
stated  all  that  are  necessary  for  stating  and  under- 
standing the  grounds  on  which  I  think  the  general  term 
orders  of  June  10  and  14  should  be  vacated,  which 
are: — 

First.  It  is  impossible  to  view  the  motion  of  the  de- 
fendant Duff  to  vacate  and  set  aside  what,  in  the  order 
of  June  10,  and  the  papers  on  which  it  was  made,  is 
called  a  default  taken,  as  recognizing  on  his  part  that 
his  case  and  exceptions,  and  motion  for  a  new  trial,  had 
been  submitted  at  the  previous  April  general  term,  so 
that  the  justices  who  held  that  general  term,  and 
had  the  papers  for  decision,  could  decide  or  make 
any  disposition  of  the  case  or  motion,  binding  on  him, 
Duff. 

There  was  nothing  in  his  motion  papers  (nominally 
and  in  form  to  set  aside  a  default  taken),  which  can  be 
said  to  have  been  stated  by  way  of  excuse  for  not  hav- 
ing availed  himself  of  the  privilege  granted  him,  and  of 
which  he  had  notice  to  submit  points,  nothing  stated  in 
them  to  show  that  he  wanted  further  time  to  submit 
points — nothing  tending  to  show  that  there  were  circum- 
stances about  his  case,  or  questions  in  it,  or  features  of 
his  motion,  making  an  oral  argument'  necessary  or  ad- 
visable, other  than  the  mere  statement  that  he  or  his 
counsel  desired  an  oral  argument. 

It  is  palpable  that  his  motion  to  set  aside  what  was 
called  a  default  taken,  and  the  order  of  June  10,  must 
be  received  as  having  been  made  on  the  ground  that  his 
default  had  been  taken. 

Second.  His  default  had  not  been  taken.  The  pa- 
pers on  this  motion  show  that  his  default  had  not  been 
taken,  and  the  order  of  the  April  general  term  shows  it ; 
the  very  copy  notice  annexed  to  the  affidavits  upon  which 
the  order  to  show  cause,  was  granted,  and  to  the  order 
to  show  cause,  and  referred  to  in  them,  shows  it. 
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It  is  impossible  to  call  the  proceeding  at  general 
terra,  on  April  20,  the  taking  of  a  default.  Duff's  de- 
fault was  not  taken.  The  attorney  and  counsel  of  the 
plaintiff  declined  taking  his  default.  The  court  took  the 
case  for  decision  ;  of  which,  and  of  his  privilege  of  sub- 
mitting points,  Duff,  his  attorneys,  and  one  of  his  coun- 
selx  had  notice. 

Third.  I  think  what  took  place  when  the  case  was 
called  on  April  20,  at  the  April  general  term,  whether  it 
be  called  a  submission  or  not,  gave  the  justices  of  this 
court,  then  present  and  holding  the  term,  not  only  power 
to  make  a  decision  or  disposition  of  the  case  and  motion 
(until  regularly  reversed  or  set  aside),  binding  on  the 
plaintiff  and  the  defendant  Duff,  both,  but  also  made  it 
their  duty  to  decide  or  dispose  of  the  case  and  motion, 
whether  the  defendant  Duff  or  his  counsel  did  or  did  not 
avail  himself  or  themselves  of  the  privilege  of  submit- 
ting points. 

Fourth.  If  these  justices  had  this  power,  and  such 
duty  was  or  had  been  imposed  upon  them,  it  is,  I  think, 
impossible  to  say  that  the  general  term  that  made  the 
orders,  of  June  10  and  14  had  power  to  make  them  ;  for 
the  motion  for  a  new  trial  on  the  case  and  exceptions, 
when  these  orders  were  made,  had  not  been  decided  or 
disposed  of  by  the  three  justices  who,  on  April  20,  had 
taken  the  papers  for  the  purpose  of  deciding  and  dis- 
posing of  the  motion. 

Thes  question  of  power  is  not  a  question  as  to  the 
power  of  the  court  as  an  entity,  or  in  the  abstract. 

The  question  is  not  whether  a  general  term  of  this 
court,  held  by  Justices  C..  L,  and  S.,  has  or  has  not  the 
same  or  as  much  power  as  a  general  term  held  by  Jus- 
tices C.  and  C.  and  B.  Of  course,  two  general  terms, 
so  held,  may  be  said  to  have  the  same  or  equal  power. 
But  the  question  of  power  which  arises  on  this  motion 
to  vacate  the  orders  of  June  10  and  14  is  as  to  the  power 
of  the  justices  or  administrators  of  the  powers  and 
duties  of  this  court,  to  interfere  with  the  .exercise  of 
the  official  powers,  or  the  performance  of  the  official 
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duties  of  each  other,  after  and  when  the  exercise  of 
such  powers,  and  the  performance  of  such  duties,  have 
attached  in  a  particular  case,  and  before  the  powers 
have  "been  exercised,  or  the  duties  performed. 

Of  course  there  is  no  limit  to  the  power  of  thinking. 
The  June  general  term,  that  made  the  orders  of  June  10 
and  14,  may  have  deemed  the  proceeding  at  the  April 
general  term,  when  the  case  was  submitted,  a  default, 
or  a  default  taken.  It  is  plain  that  the  April  general 
term  did  not  deem  it  a  default,  or  a  default  taken,  and 
that  the  defendant  Duff's  default  was  not,  in  fact, 
taken.  But  the  question  is  not  what  either  of  the  gene- 
ral terms  deemed  the  proceeding  of  April  20. 

The  question  of  power  is,  whether  the  June  genernl 
term,  under  the  undisputed  circumstances,  by  deeming 
or  calling  the  proceeding  of  April  20  a  default,  or  a  de- 
fault taken,  had  power  to  make  the  orders  of  June  10 
and  14,  with  the  effect  (I  do  not  say  design  or  intention) 
of  relieving  the  justices  who  held  the  April  general  term 
of  the  power,  and  discharging  them  of  the  duty  of  de- 
ciding or  disposing  of  the  defendant  Duff's  motion  for  a 
new  trial,  when  it  must  be  presumed  it  was  being  held 
under  consideration  by  them. 

I  think  it  the  plain  duty  of  the  justices  who  held  the 
general  term  in  April,  to  whom  the  papers  were  submit- 
ted, and  who  made  the  order  of  April  20,  notwithstand- 
ing the  orders  of  June  10  and  14,  to  decide  and  dispose 
of  the  defendant  Duff's  motion  for  a  new  trial  on  the 
case  and  exceptions,  and  if  the  order  of  June  14  is  per- 
mitted to  stand,  I  do  not  see  why  there  must  not  be  two 
genera  Iterm  orders  in  the  case,  on  the  same  motion  for 
a  new  trial,  inconsistent  with  each  other,  whatever  may 
be  the  decision  of  the  justices  who  made  the  order  of 
April  20  ;  and  I  do  not  see  how  the  plaintiff  could  be  re- 
lieved or  saved  from  the  embarrassments  which  two 
such  general  term  orders  would  cause,  otherwise  than  by 
this  motion  and  decision. 

Fifth.  But  it  is  by  no  means  necessary  to  sny  that 
the  orders  of  June  10  and  14  were  made  without  power. 
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The  general  term  of  this  court  often  vacates  and  mod- 
ifies its  own  orders  as  inadvertently  made,  or  on  the 
ground  that  the  court  was  misled  by  a  mistake  or  mis- 
apprehension as  to,  or  of,  some  material  fact  or  circum- 
stance. 

Irrespective  of  the  question  of  power,  I  think  the  or- 
ders of  June  10  and  14  should  be  vacated,  on  the  ground 
that  we  must  or  should  presume  them  to  have  been 
made  under  a  misapprehension  of  the  proceeding,  and 
the  effect  of  the  proceeding,  on  April  20,  which  pos- 
sessed the  justices  who  then  held  the  general  term,  of  the 
case  and  motion  of  the  defendant  Duff,  for  decision, 
which  misapprehension  we  must  and  should  further 
presume  arose  from  the  unjustifiable  misnomer  of  the 
proceeding  of  April  20,  by  and  in  the  papers  on  which 
the  order  of  June  10  was  granted. 

Of  course,  in  vacating  the  orders  on  this  ground,  it 
is  to  be  presumed  that  if  the  same  justices  who  held  the 
general  term  when  the  orders  were  made,  had  happened 
to  hold  the  general  term  when  this  motion  was  made, 
they  would  have  vacated  them. 

The  orders,  however,  should  be  vacated  without 
costs,  either  to  the  plaintiff  *or  the  defendant  Duff,  as 
against  each  other. 

CLERKE,  P.  J. — I  differ  from  SUTHERLAND,  J.,  so  far 
as  he  denies  that  the  June  term  had  power  to  make  any 
disposition  of  the  procedure  at  the  April  term.  Whether 
that  procedure  be  called  a  submission  or  default,  I  hold 
that  the  general  term,  sitting  in  June,  were  capable  of 
annulling  or  modifying  it,  at  any  time  before  the  final 
decision  of  the  justices  who  sat  at  the  April  term,  on  the 
papers  then  submitted  to  them.  As  I  said  in  my  dis- 
senting opinion  on  the  motion  at  the  June  term,  I  con- 
sidered it  exceedingly  inexpedient  to  interfere  with  the 
action  of  the  April  term  ;  but  I  did  admit  that  the  jus- 
tices composing  the  June  term  had  the  power  to  do  so. 
But  the  same  power  which  they  exercised  in  relation  to 
the  action  of  the  April  term,  the  justices  composing  the 
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November  term  possess  in  relation  to  the  action  of  the 
June  term  ;  and,  as  I  still  consider  the  former  an  inex- 
pedient, if  not  an  irregular  exercise  of  power,  and  as 
it  was  plainly  a  default  caused  by  the  misapprehension 
or  error  of  the  plaintiff's  attorney,  I  think,  in  so  import- 
ant a  matter,  that  the  plaintiff  ought  to  have  an  oppor- 
tunity of  being  heard. 

I,  therefore,  concur  with  SUTHERLAND,  J.,  in  the 
conclusion  at  which  he  has  arrived,  irrespective  of  the 
question  of  power. 

CARDOZO,  J.— I  dissent  T  agree  with  Judge  CLERKE 
.that  the  last  general  term  had  the  power  which  it  exer- 
cised, and  no  reason  exists  to  vary  the  discretion  which 
it  exercised. 

Order  vacated. 


PRUYN  against  BRINKERHOFF. 

\preme  Court,  Third  District;   General  Term,    Sep- 
tember, 1867. 

EXECUTORS  AND  ADMINISTRATORS. — WITNESS  TO 
WILL. — APPEAL  FROM  SURROGATE. 

A  gift,  in  a  will,  to  an  executor,  of  a  sum  of  money  as  a  compensation  for 
services,  in  addition  to  commissions,  or  the  appointment  of  the  executor 
as  legatee  in  trust  or  trustee  of  real  estate  for  the  purposes  of  the  will, 
is  not  a  beneficial  provision  which  is  forfeited  by  his  acting  as  a  witness, 
and  testifying  to  prove  the  will,  under  2  Rev.  Stat.,  55,  §  50. 

Whether  that  statute  provision  is  repealed  by  the  Code  of  Procedure  ? — 
Query. 

Motion  to  dismiss  an  appeal  from  the  surrogate. 

This  was  a  motion  to  dismiss  the  appeal  of  Robert 
H.  Pruyn,  as  executor  and  legatee,  taken  in  due  form 
on  the  thirteenth  day  of  June,  1866,  from  a  portion  of 
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the  decree  of  the  surrogate  of  Albany  county,  admitting 
the  will  of  Blandina  Dudley,  deceased,  to  probate,  by 
which  counsel  fees  were  awarded  to  counsel  appearing 
in  support  of,  and  in  opposition  to,  the  will. 

The  appellant  became  executor  by  virtue  of  a  codicil. 
He  was  a  subscribing  witness  to  the  will,  and  was  ex- 
amine.d  as  such  while  in  Japan  by  virtue  of  a  commis- 
sion, and  testified  without  having  any  knowledge  of  the 
existence  of  the  codicil. 

By  the  Mill  he  was  appointed  a  trustee  of  the  real 
estate,  to  make  partition,  and  for  various  special  pur- 
poses. He  was  also  a  legatee  in  trust,  and  the  sum  of 
one  thousand  dollars  was  bequeathed  to  hini  as  a  com- 
pensation for  his  services  as  executor,  above  his  com- 
missions. • 

The  respondents  were  duly  served  with  a  petition  of 
appeal  on  the  twenty-second  day  of  June,  1867,  and 
were  now  in  default  for  not  answering,  an  order  having 
been  entered  on  the  proper  affidavit  that  the  appeal  be 
heard  ex-parte,  under  Kule  44. 

J.  ForsytTi  and  H.  Smilh,  for  the  respoudents. 

J.  F.  Seymour  and  A.  Lansing,  for  the  appellants. 

BY  THE  COURT.* — MILLER,  J. — There  may,  perhaps, 
be  some  question  whether  the  respondents  have  not 
waived  a  right  to  object  to  the  executor's  ability  to  ap- 
peal, by  their  default  in  not  answering,  and  in  allowing 
an  order  to  be  entered  that  the  appeal  be  heard  ex-parte. 
But  passing  by  the  question  of  waiver,  I  think  the  mo- 
tion to  dismiss  the  appeal  to  the  supreme  court  from  the 
surrogate's  decree  must  be  denied. 

By  the  statute  (2  Rev.  Slat.,  66,  §  55),  the  right  of 
appeal  is  given  to  any  devisee  or  legatee  in  the  will  of 
the  testator.  The  appellant  is,  I  think,  both  a  devisee 
and  a  legatee  in  trust  under  the  will,  and  unless  the 
devisees  and  bequests  to  him  are  forfeited  by  the  pro- 

*  Present,  MILLER,  INGALLS,  and  HOGEBOOM,  JJ. 
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visions  of  2  Rev.  Stat.,  65,  §  50,  lie  has  a  clear  right  of 
appeal.  The  statute  last  cited,  does  not,  I  think,  de- 
prive the  appellant  of  such  right,  and  he  is  not  such  a 
devisee  or  legatee  as  is  deprived  of  that  privilege.  •  The 
term  "beneficial"  in  that  section  has  been  held  not  to 
apply  to  all  kinds  of  devises  and  bequests,  and  none 
but  such  as  are  comprehended  within  this  class  are 
avoided  (McDonough  v.  Loughlin,  20  Barb.,  244,  245). 
The  devise  of  one  thousand  dollars  was  bestoed  as  a 
compensation  for  services  to  be  rendered  as  an  execu- 
tor ;  and  it  stands  in  the  same  position,  and  partakes  of 
the  same  character,  as  the  commissions  of  an  executor. 
It  was  not  an  absolute  gift,  and  not  such  a  devise  or  leg- 
acy as  becomes  forfeited  under  the  statute.  Nor  are  the 
devises  in  trust  forfeited  within  the  provisions  of  the 
statute  in  question. 

This  principle  is  expressly  held  in  the  case  cited, 
and  I  think  it  is  decisive  upon  the  question  .now  sub- 
mitted to  our  consideration. 

It  is  urged  that  the  statute  is  superseded  and  amended 
by  section  399  of  the  Code,  and  that  this  should  be  con- 
strued in  connection  with  2  Itev.  Slat.,  65,  §  50.  There 
is,  perhaps,  some  force  in  the  suggestion  ;  but  as  there 
are  other  grounds  upon  which  this  motion  should  be 
denied,  it  is  not  essential  to  enter  upon  a  discussion  of 
the  question  how  far  this  provision  of  the  Code,  designed, 
as  it  was,  to  change  the  old  common  law  rule  which  pre- 
cluded all  persons  who  were  interested  from  testifying 
as  witnesses,  modifies  or  affects  the  statute. 

The  motion  to  dismiss  the  appeal-  must  be  denied 
with  ten  dollars  costs. 

HOGEBOOM  and  ING  ALLS,  JJ.,  concurred. 
Motion  denied,  with  costs. 
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BECKETT  against  LAWRENCE. 

Supreme  Court,  Third  District ;  General  Term,  />ee.,18G9. 

PLEADING. — ANSWER  OF  MATTER  IN  MITIGATION. 

In  an  action  for  damages  for  an  alleged  malicious  wrong,  facts  in  mitiga- 
tion may  be  pleaded  by  way  of  answer. 

The  officers  of  a  religious  corporation,  such  as  vestrymen,  have  power  to 
act  in  the  preservation  of  order,  and  the  removal  of  disturbers  from 
the  meetings  of  the  church ,  and  in  an'  action  against  such  persons,  for 
false  imprisonment,  it  is  not  irrelevant  to  allege  in  the  answer  that  they 
were  such  officers,  and  acted  as  such  in  the  transaction  complained  of. 

Allegations,  in  an  answer  in  such  an  action,  that  the  plaintiff,  who  was. 
charged  with  the  disturbance,  expressed  intention  to  make  it,  and  had 
at  previous  times  made  similar  disturbances,  are  not  relevant,  and  may 
be  struck  out. 

Appeal  from  an  order. 

This  action  was  brought  by  Emma  J.  Beckett 
against  Edward  S.  Lawrence  and  George  W.  Gibbons. 

The  facts  are  stated  in  the  opinion  of  the  court. 

A  part  of  the  answer  having  been  struck  out  on  mo- 
tion, at  special  term,  as  being  irrelevant  and  redundant, 
the  defendants  appealed. 

A,  J.  Parker,  for  the  defendants  and  appellants. 
Isaac  Lawson,  for  the  plaintiff  and  respondent. 

BY  THE  COURT.* — MILLER,  J.— The  complaint  in 
this  action  is  in  the  ordinary  form  of  a  complaint  for 
false  imprisonment,  and  charges  the  defendants,  sub- 
stantially, with  unlawfully  arresting  the  plaintiff,  and 
causing  her  to  be  taken  into  custody  by  an  officer,  and 
taken  through  the  public  streets  of  the  city  of  Albany, 
to  one  of  the  police  station-houses  therein,  and  of  being 

*  Present,  MILLER,  INGALLS  and  HOGEBOOJI,  JJ. 
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there  confined  and  imprisoned  upon  a  false  charge, 
without  reasonable  or  probable  cause. 

The  answer  sets  up  in  substance  that  the  defendants 
were  vestrymen  of  a  church  in  Albany,  and,  as  such, 
bound  to  preserve  good  order  in  the  church  ;  that  the 
plaintiff  had  previously  come  into  said  church  with  a 
premeditated  design  .to  disturb  the  congregation,  and 
did  so  disturb  it ;  that  the  said  conduct  had  been  per- 
sisted in  for  some  months  previously  ;  that  at  the  morn- 
ing service  of  the  same  day,  service  was  suspended  by 
reason  of  the  misconduct  of  the  plaintiff,  and  the  rector 
requested  her  to  leave  ;  that  in  the  afternoon  of  said  day 
the  rector  called  personally  on  one  of  the  defendant-, 
and  stated  to  him  that  by  reason  of  the  conduct  of 
the  plaintiff  he  could  not  officiate  or  hold  service  in  said 
church,  and  requested  him  to  prevent  the  riotous  and 
disorderly  acts  of  the  plaintiff ,  that  in  the  evening  of 
the  same  day,  before  the  holding  of  the  service,  the  rec- 
tor publicly  read  a  notice,  which  stated  that  the  morn- 
ing service  had  been  disturbed  by  loud  singing,  &c., 
and  also  stating,  that  if  such  conduct  was  persisted  in, 
the  wardens  of  the  church  would  perform  their  duty  in 
preserving  peace  and  good  order,  &c.  ;  that  in  defiance 
of  such  notice,  the  plaintiff  repeated  her  previous  con- 
duct, to  the  great  annoyance  arid  disturbance  of  the 
congregation,  and  the  defendants,  lor  the  purpose  of 
preserving  order  in  said  church,  &CM  caused  the  plaintiff 
to  be  removed  by  a  police  officer,  as  they  had  a  right  to 
do,  and  as  their  duty  as  officers  and  members  of  said 
congregation  required  them  to  do. 

The  answer  also  stated  that  the  plaintiff  had  for 
some  months  previously  in  like  manner  disturbed  the 
congregation,  had  asserted  her  intention  to  do  so,  and 
had  persisted  in  her  conduct,  although  frequently  re- 
quested to  desist. 

A  motion  was  made  at  special  term  to  strike  out  the 
answer,  and  a  large  portion  of  the  answer  was  stricken 
out  as  irrelevant  and  redundant.  The  defendants  ap- 
pealed from  the  order  to  the  general  term. 
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It  is  obvious  that  most  of  the  matters  set  up  in  the 
answer  are  intended  to  present  a  history  of  the  behavior 
and  'conduct  of  the  plaintiff  prior  to  and  at  the  time 
when  the  plaintiff  was  arrested,  for  the  purpose  of  miti- 
gating the  claim  for  damages,  and  for  the  purpose  of 
meeting  the  allegation  in  the  complaint  that  the  defend- 
ants acted  maliciously  in  removing  the  plaintiff.  \ 

The  answer,  therefore,  as  framed,  presents  the  ques- 
tion whether  facts  in  mitigation  can  be  pleaded  as  a  de- 
fense. 

It  has  been  held  in  several  cases  that  mitigating  cir- 
cumstances in  actions  of  this  character  may  be  proved, 
without  being  set  up,  if  admissible  in  evidence  at  all 
(Smith  o.Waite,  IHow.  Pr.,  227  ;  Lane  v.  Gilbert,  9  Id., 
150  ;  Saltus  v.  Kipp,  5  Duer,  646  ;  Hays  ».  Berryman,  6 
Bos ic.,  679  ;  Travis  /;.  Barger,  24  Barb.,  614).  All  the 
cases  cited  except  Travis  v.  Barger  were  decisions  made 
at  special  term  ;  and  in  the  latter  case,  in  an  action  by  the 
father  for  the  seduction  of  his  daughter,  it  was  decided 
that  when  matters  offered  in  evidence  by  the  defendant 
furnish  a  complete  bar  to  the  plaintiff 's  action,  they  must 
be  pleaded.  If,  however,  instead  of  being  a  complete  de- 
fense, they  go  only  to  the  extent  of  his  recovery,  to  the 
amount  of  his  damages,  they  may  be  given  in  evidence 
without  having  been  pleaded.  Although  the  case  last 
cited  does  not  distinctly  hold  that  mitigating  circumstan- 
ces cannot  be  pleaded,  yet  if  not  necessary  to  plead 
them,  it  would  be  useless  to  set  them  up  by  way  of  answer, 
and  therefore  they  might  be  stricken  out  as  redundant. 

Whatever  weight  may  be  given  to  the  authorities 
cited,  I  am  inclined  to  think  that  the  case  of  Poland  v. 
Johnson  (16  Abb.  Pr.  235),  which  was  decided  by  the 
general  term  of  this  district,  settles  the  question  in 
favor  of  the  doctrine  that  mitigating  circumstances  may 
be  set  up  by  way  of  answer,  in  a  case  like  the  present 
one.  It  was  there  held  that  in  an  action  to  recover 
damages  for  an  assault  and  battery  and  false  imprison- 
ment, facts  in  mitigation  of  damages  Constitute  a  suf- 
ficient defenseT"  The  learned  judge,  in  his  opinion,  cites 
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the  case  of  Bush  v.  Prosser  (11 N.  T.  [1  Kern],  347) ;  Mc- 
Kyring  v.  Bull  (16.ZV.  F.,  297),  and  considers  them  as  over- 
throwing other  decisions  cited  which  hold  a  differe'nt  doc- 
trine. He  refers  to  Judge  ALLEN'S  opinion,  in  Bush  v. 
Prosser,  who  interprets  sections  149  and  150  of  the  Code 
as  recognizing  the  right  to  set  up  facts  constituting  ei- 
ther a  total  or  partial  defense  to  the  action,  and  the  word 
"defense"  as  applying  to  matters  which  go  to  the' 
partial,  as  well  as  the  total  extinguishment  of  the  plain- 
tiff's claim,  and  that  the  legislature  intended  that  the 
defendant  should  have  the  privilege  of  alleging  in  his 
answer,  and  establishing  by  his  proof,  a  partial  de- 
fense, or  alleging  and  proving  mitigating  circumstances, 
and  concludes  that  facts  constituting  a  partial  defense, 
and  tending  to  mitigate  the  damages,  may  and  should 
be  pleaded.  He  also  quotes  from  the  opinion  of  SEL- 
DEN,  J.,  in  McKyring  v.  Bull,  which  substantially  sus- 
tains the  same  doctrine. 

These  authorities  are  conclusive  upon  the  questions 
discussed,  and  leave  no  doubt  that  mitigating  circum- 
stances may  be  pleaded.  That  most  of  the  facts  al- 
leged tend  to  mitigate  the  damages  in  this  case,  I  think 
is  quite  clear,  as  they  show,  conduct  of  the  plaintiff 
which  caused  her  arrest  at  the  time,  even  if  the  arrest 
was  illegal  and  unauthorized. 

If  they  show  a  justification,  then,  clearly,  they  are 
properly  set  up  in  the  answer,  and  cannot  be  stricken  out. 

That  portion  of  the  answer  which  alleges  that  the 
defendants  were  vestrymen,  and  bound  to  preserve  good 
order  in  the  church,  rests,  perhaps,  upon  a  different 
principle  than  some  other  portions  of  the  answer.  It  is 
a  defense  justifying  the  action  of  the  defendants  in  re- 
moving the  plaintiff.  It  was  eminently  proper,  I  think, 
to  set  up  by  what  authority  the  defendants  acted,  and 
that  they  were  officers  of  the  church  upon  whom  es- 
pecially devolved  the  duty  of  protecting  the  congrega- 
tion and  rector  from  any  disorderly  exhibitions.  Even 
if  they  had  authority  as  members  of  the  congregation 
to  arrest  disorderly  persons  while  engaged  in  the  act,  it 
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does  not  prevent  any  defense  which  might  exist  by  rea- 
son of  their  power  as  officers. 

In  Wall  v.  Lee  (34  N.  7".,  141),  it  was  held  that  in 
Catholic  meetings,  it  is  appropriate  that  the  priest,  as 
the  presiding  officer  of  the  meeting,  should  preserve  or- 
der, and  rebuke  all  violations  of  it.  The  court  said, 
''  the  proof  does  not  show  the  existence  of  trustees  and 
vestrymen  or  wardens  having  a  right  to  control  the 
church  and  preserve  order  ;  and  I  therefore  infer  that 
such  officers  are  unknown  to  the  Catholic  organization." 
It  follows,  therefore,  that  where  such  officers  exist,  they 
have  such  authority,  and  if  they  have,  there  is  no 
sound  reason  why  it  should  not  be  set  up  as  a  matter  of 
defense  in  actions  like  the  present  one. 

The  portions  of  the  answer  which  set  forth  conduct 
for  some  time  prior  to  the  period  when  the  arrest  is  al- 
leged to  have  been  made,  are  too  remote,  and  should 
be  stricken  out.  Also,  some  other  portions  which  are 
redundant,  and  not  material,  in  order  to  permit  the  de- 
fense or  alleged  mitigating  circumstances. 

The  objectionable  portions  are  marked  in  the  copy 
answer  furnished. 

In  conformity  with  the  suggestions  made,  the  order 
of  the  special  term  should  be  modified,  without  costs  of 
appeal  to  either  party. 

HOGEBOOM,  J. — I  concur  in  the  result,  except  as  to 
one  or  two  portions  of  the  answer.  The  order  should 
refer  it  to  Judge  MILLEK  to  settle  the  form. 
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McANDREWS  against  SANTEE. 

Supreme  Court,  Seventh  District;  General  Term,  Sep- 
tember, 1869. 

CONTRACTS.— EVIDENCE. — TRIAL. — WITNESS. 

Under  a  contract  for  the  sale  of  -wood  subject  to  the  measurement  and  in- 
spection of  a  third  person,  the  buyer  is  entitled  to  actual  measurement 
by  such  person,  or  something  equivalent  thereto. 

In  an  action  on  such  contract,  the  inspector  having  testified  that  he  meas- 
ured the  dimensions  of  height  and  width  by  his  eye,  as  was  his  custom, 
— Held,  that  it  was  proper  to  charge  the  jury  that  they  were  to  deter- 
mine his  capacity  to  measure  correctly  in  that  way,  and  that  the  plain- 
tiff would  not  be  bound  by  any  estimate  of  the  inspector,  unless  they 
were  of  opinion  that  his  eye  was,  on  a  question  of  measurement,  as  re- 
liable as  a  measuring  rod. 

On  the  second  trial  of  an  action  on  a  contract,  the  defendant  and  his  witness 
testified  to  the  terms  of  the  contract,  and  stated  that  it  was  on  a  certain  con- 
dition ;  and  on  cross-examination  each  stated  that  he  had  testified  to  that 
condition  on  the  former  triaj. — Held,  that  the  condition  being  material  to 
the  merits  of  the  controversy,  it  was  proper  to  permit  the  plaintiff  to 
prove  that  on  the  former  trial  defendant  and  his  witness,  in  testifying 
to  the  contract,  omitted  to  state  such  a  condition. 

Such  evidence  is  admissible,  as  in  the  nature  of  an  admission  as  against 
the  party,  and  of  impeaching  evidence  against  the  witness. 

Appeal  from  an  order  of  the  county  court  of  Steuben 
county,  denying  a  motion  for  a  new  trial. 

The  action  was  by  John  McAndrews  against  John 
Santee,  for  the  recovery  of  the  purchase  price  of  a 
quantity  of  cord  wood. 

On  the  trial,  John  Santee,  the  defendant,  and  Isaac 
Santee,  as  witnesses  for  the  defense,  testified  as  to  the 
terms  of  the  agreement  for  the  sale  of  the  wood,  and 
that  it  was  sold  subject  to  inspection  and  measurement 
of  the  Erie  Railway  wood  agent. 

On  their  Cross-examination,  each  of  them  testified 
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that  he  was  a  witness  for  the  defense  on  the  previous 
trial  of  the  action,  and  had  then  stated  that  the  wood 
was  sold  subject  to  the  inspection  and  measurement  of 
the  Erie  Railway  wood  agent. 

After  the  defendant  rested,  the  plaintiff's  counsel  of- 
fered to  prove  that  each  of  said  witnesses,  on  the  former 
trial,  in  giving  his  version  of  the  terms  of  the  agree -^ 
ment,  omitted  to  state  that  the  wood  was  sold  subject  to 
the  inspection  and  measurement  of  the  Erie  Railway 
wood  agent.  This  was  objected  to  by  defendant,  as  im- 
proper and  immaterial ;  the  objection  was  overruled, 
and  the  evidence  received. 

George  W.  Smith,  the  railway  wood  agent,  a  witness 
for  defendant,  swore  that  he  measured  the  wood.  That 
it  was  piled  in  ranks.  That  he  measured  the  length  of 
the  ranks  with  a  tape  line,  and  the  height  and  width 
with  his  eye.  That  that  was  his  usual  custom,  and 
that;  he  had  thus  measured  many  thousands  of  cords. 

The  .judge,  among  other  things,  charged  the  .jury, 
that  "  they  were  to  determine  from,  their  experience, 
observation  aud  knowledge,  whether  Smith,  after  meas- 
uring the  length  of  the  ranks  with  a  line,  and  the  height 
and  width  with  his  eye,  with  all  his  experience  and 
practice  in  measuring  wood,  did  in  fact,  or  could  cor- 
rectly, measure  the  wood  in  that  way  ;  that  the  plaintiff 
was  entitled  to  an  actual  measurement,  or  its  equiva- 
lent, and  would  not  be  bound  by  any  estimate  of  the 
railroad  inspector,  unless  the  .jury  were  of  opinion  that 
his  eye  was,  upon  a  question  of  measurement,  as  re- 
liable as  a  measuring  rod."  To  which  the  defendant 
excepted. 

The  plaintiff  had  a  verdict.  A  motion  by  defendant 
for  a  new  trial  on  a  case  having  been  denied,  he  ap- 
pealed from  the  order  to  the  supreme  court  at  general 
term. 

W.  B.  Ruggles,  for  the  plaintiff  and  respondent. 
C.  F.  Kingsley,  for  the  defendant  and  appellant. 
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BY  THE  COURT.*— JOHNSON,  J. — The  exception  to 
the  judge's  charge  was  a  mere  general  exception,  and 
there  is  nothing  to  show  as  to  which  part  or  proposition 
in  the  charge  it  was  intended  to  apply.  Such  an  ex- 
ception is  of  no  avail-  where  there  is  more  than  one  point 
in  a  charge,  and  any  portion  of  it  is  unexceptionable. 
But  I  think  the  charge  was  in  all  respects  right. 

If  the  contract  was  that  the  plaintiff  was  to  abide 
and  be  governed  by  the  measurement  of  the  railroad  in- 
spector of  wood,  in  respect  to  the  quantity,  then  clearly 
he  was  entitled  to  have  the  wood  actually  measured  by 
such  inspector,  or  to  have  something  done  which  would 
be  equivalent  to  a  measurement.  He  would  not  be 
bound  by  the  mere  guess  or  loose  estimate  of  such  in- 
spector as  to  quantity. 

In  respect  to  the  other  point  in  the  case,  that  the 
court  erroneously  allowed  evidence  to  be  given  to  show 
that  both  the  defendant  and  his  son,  who  was  his  wit- 
ness, stated  the  bargain  fop  the  purchase  of  the  wood 
differently  on  the  trial  before  the  justice  from  what  they 
had  stated  it  in  their  testimony  on  the  trial  then  pend- 
ing in  the  county  court,  the  exception  to  the  ruling  is 
not  well  taken.  The  difference  in  the  two  statements 
was  quite  material  upon  the  merits  of  the  controversy, 
to  wit :  the  quantity  of  wood  which  went  into  the  pur- 
chase, to  be  paid  for  by  the  defendant. 

As  to  the  defendant  himself,  it  was  principal  evi- 
dence against  him  upon  the  issue. 

It  was  in  the  nature  of  admissions  or  declarations  by 
a  party,  which  are  always  competent  as  principal  evi- 
dence against  the  party  making  them.  It  was  also  com- 
petent as  impeaching  evidence  against  him  or  his  wit- 
ness. It  is  a  different  statement  of  a  material  fact. 
They  denied  having  stated  the  bargain  differently  on 
the  former  trial,  but  alleged  that  on  that  occasion  they 
had  stated  the  bargain  as  they  did  on  the  then  present 
trial. 

*  Present,  E.  D.  SMITH,  Dwicnr  and  JOHNSON,  J«T. 
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Had  they  admitted  that  they  stated  it  differently  on 
the  former  trial,  and  that  the  omission  there  arose  from 
a  want  of  the  recollection  of  the  fact  at  the  time,  it 
would  have  presented  a  different  question.  In  that 
case  there  would  be  no  propriety  in  proving  the  former 
statement  by  other  testimony. 

All  that  was  decided  in  the  case  of  Commonwealth 
v.  Hawkins  (3  Gray,  463),  relied  upon  by  the  defend- 
ant's counsel,  was,  that  the  mere  omission  to  state  a 
particular  fact,  now  stated,  in  a  former  statement,  was 
not  the  proper  subject  of  comment  by  counsel  to  the 
jury  against  the  credibility  of  a  witness,  unless  the  at- 
tention of  such  witness  had  been  called  to  the  omission 
in  the  course  of  his  examination. 

There  was  no  error  committed  in  the  county  court, 
and  the  order  must  be  affirmed. 


&3» 

J%    "***« 

SUDLOW  against  KNOX. 
Court  of  Appeals;  June   Term,    1869. 

APPELLATE  ORDER.  —  CONTEMPT,  AND  PROCEEDINGS 
TO  PUNISH  AS  FOR. 

An  order  punishing  a  party  to  an  action  as  for  contempt,  by  imposing  a 
fine  for  the  indemnity  of  the  adverse  party  injured  by  his  refusal  to  obey 
the  order  of  the  court,  and  by  imprisonment  to  compel  obedience,  is  ap- 
pealable to  the  court  of  appeals. 

Such  an  order  is  not  a  proceeding  in  the  action,  within  the  meaning  of 
subdivision  2  of  section  11  of  the  Code  of  Procedure, — which  allows  ap- 
peals from  "an  order  affecting  a  substantial  right  made  in  an  action, t 
when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken,"  &c., — but  is  "  a  final  or- 
der affecting  a  substantial  right,  made  in  a  special  proceeding,"  within 
the  meaning  of  subdivision  3. 

Upon  appeal  to  the  court  of  appeals  from  such  an  order,  it  will  not  be  re- 
versed merely  because  it  does  not  affirmatively  appear  from  the  appeal 
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papers  that  proof  of  the  misconduct  was  made  by  affidavit,  and  due 
notice  given. 

It  is  not  a  contempt  for  a  party,  required  to  produce  his  books  before  a 
referee,  to  refuse  to  leave  the  books  with  the  referee,  if  the  order  un- 
der which  the  referee  acts  only  requires  the  production  of  the  books. 

Whether  it  is  competent  for  the  court  to  order  the  books  of  a  party  to  be 
left  with  the  referee  for  the  purposes  of  an  accounting, — query? 

It  is  a  contempt  for  such  party  to  refuse  to  obey  the  referee's  order  that 
he  allow  a  witness,  while  testifying,  to  examine  the  books,  to  enable 
the  adverse  party  to  question  him  thereon. 

In  proceedings  as  for  contempts  to  enforce  civil  remedies,  under  2  Rev. 
Stat.,  534-538, — section  21  of  which  authorizes  the  court  to  impose  a 
fine  to  indemnify  a  party  for  actual  loss  and  injury,  and  to  satisfy  his 
costs  and  expenses, — the  costs  and  expenses  must  be  ascertained  by 
the  rate  of  compensation  fixed  by  statute  for  the  services  performed. 

The  amount  of  the  fine  to  indemnify  for  the  other  loss  and  injury,  must 
be  fixed  upon  proof  of  the  damages  sustained,  according  to  the  rules  of 
law  which  would  apply  in  an  action  for  such  damages. 

The  court  cannot  for  either  purpose  summarily  fix  a  gross  sum  in  its  dis- 
cretion. 

Appeal  from' an  order. 

These  proceedings  were  entitled  in  the  action  of 
Sudlow  against  Knox.  Thomas  R.  Sudlow,  a  receiver, 
sued  George  and  James  Knox,  in  the  supreme  court, 
alleging  that  in  supplementary  proceedings  upon  a 
judgment  recovered  by  one  David  Ogden  against  Henry 
Knox  and  another,  he,  Sudlow,  had  been  appointed  re- 
ceiver of  the  property  of  Henry  Knox; 'that  Henry 
Knox  had  been  a  partner  in  the  firm  of  George  and 
James  Knox,  and  had  an  interest  in  the  property  of  that 
firm,  which  the  present  action  was  brought  to  reach  and 
apply  to  the  satisfaction  of  the  judgment.  . 

The  court  ordered,  after  a  trial  of  the  cause,  that  it 
be  referred  to  a  referee  to  take  and  state  an  account  of 
the  partnership  affairs ;  and  for  this  purpose  required 
the  defendants  "to  produce  before  said  referee  under 
oath,  all , papers,  deeds,  and  writings  in  their  custody 
respectively,  or  under  their  control,  relating  thereto, 
and  to  be  examined,  together  with  any  witnesses  pro- 
duced by  any  of  said  parties  under  oath,  or  upon  inter- 
rogatories, as  said  referee  shall  direct,"  &c. 
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The  referee  certified  to  the  court  that  the  attorney  of 
George  Kriox  appeared  before  him,  after  defendants 
were  ordered  to  produce  their  books,  and  produced 
certain  books  of  the  firm,  alleged  to  be  all  their  books  ; 
that  he  directed  the  attorney  to  leave  the  books  with 
him,  he  not  then  having  time  or  opportunity  to  exam- 
ine them  ;  but  the  attorney  refused  to  do  so,  and  that  a 
similar  refusal  was  made  by  George  Knox  on  subse- 
quent days,  when,  pursuant  to  adjournment,  the  exam- 
ination was  continued  : 

That,  on  examination  of  the  Ijpoks,  it  appeared  that 
some  leaves  had  been  removed  : 

That  Ogden,  the  plaintiff  in  the  supplementary  pro- 
ceedings, was  called  as  a  witness,  and  the  referee  di- 
rected the  defendant,  George  Knox,  to  produce  the 
ledger  for  him  to  examine,  that  he  might  answer  ques- 
tions as  to  the  transactions  appearing  there.  This  de- 
fendant refused  to  do,  resisting  the  demand  by  force  ; 
but  he  offered  to  place  the  book  in  the  hands  of  the  ref- 
eree for  his  own  examination,  but  not  for  that  of  the 
witness  and  creditor.  Defendants  offered  to  produce 
the  books  from  time  to  time  before  the  referee,  as  he 
might  direct,  or  to  allow  him  to  examine  them  and 
make  extracts  at  the  defendants'  place  of  business,  but 
absolutely  refused  to  leave  them  with  him  in  his  office. 

The  referee  certified  that  it  was  impossible  for  him 
to  make  any  intelligible  examination  of  the  books  dur- 
ing an  ordinary  hearing,  or  without  the  aid  of  a  book- 
ke°eper,  and  without  their  being  left  with  him  at  his  lei- 
sure. 

An  attachment  having  been  issued  against  George 
Knox,  interrogatories  were  filed  and  answered,  and 
thereafter  the  supreme  court,  at  special  term,  made  an 
order  reciting  the  issue  of  the  attachment  for  contempt 
for  not  producing  the  books,  papers  and  documents  of 
the  firm  of  G.  &  S.  Knox  &  Co.  before  the  referee,  as 
required  by  order  of  court,  and  not  leaving  the  books, 
papers,  and  documents  with  said  referee,  pursuant  to 
such  order,  and  for  not  allowing  the  same  to  be  exam- 
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ined  "by  said  referee,  and  by  a  witness  sworn  by  him  for 
that  purpose,  and  resisting  such  examination  by  force, 
and  for  removing  the  same  from  the  office  of  said  ref- 
eree contrary  to  and  in  defiance  of  the  decisions  of 
the  referee,  and  for  producing  only  portions  of  the 
books,  and  those  in  a  mutilated  condition  ;  and  reciting 
the  filing  of  answers  to  the  interrogatories  ;  and  there- 
upon adjudging  George  Knox  guilty  of  the  contempt 
and  misconduct  charged,  and  that  it  prejudiced  the 
plaintiff's  rights,  and  imposing  a  fine  of  two  hundred 
dollars  for  the  misconduct,  and  one  thousand  dollars, 
to  be  paid  to  plaintiff  for  the  costs  and  expenses  of  the 
proceedings  for  such  misconduct,  and  ordering  defend* 
ant  to  be  committed  until  he  produce  such  books,  &c., 
and  leave  them  with  the  referee. 

On  defendants'  appeal  to  the  general  term,  the 
amount  of  the  fine  for  expenses  was  reduced  from  one 
thousand  dollars  to  two  hundred  and  fifty  dollars,  and 
the  order  in  other  respects  affirmed. 

The  defendants  now  appealed  to  the  court  of  ap- 
peals. 

The  papers  on  appeal  contained  an  order  of  court 
made  January  18,  1866,  reciting  the  "reading  and  filing 
affidavit  and  report  of  referee,  and  notice  of  motion," 
but  without  indicating  their  contents,  and  ordering  the 
defendant  George  Knox  to  produce  before  the  referee, 
to  be  used  and  examined  on  the  accounting,  and  from 
time  to  time  as  the  referee  might  require,  all  the  books, 
&c.,  referred  to  in  the  order  of  reference ;  and  that  in 
case  he  should  fail  to  produce  them  that  an  attach- 
ment issue ;  together  with  proof  of  personal  service 
thereof  on  Knox. 

Also,  a  certificate  of  the  referee,  dated  March  10,  the 
contents  of  which  are  above  stated. 

Also,  notice  of  motion,  founded  thereon  and  on  the 
other  papers,  that  an  attachment  issue. 

Also,  an  order  made  on  such  motion  March  24, 18G6, 
reciting  that  it  had  appeared  to  the  court  that  Knox 
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was  in  contempt,  &c.  (but  not  indicatinglwhat  evidence 
was  produced),  and  that  a  writ  of  attachment  had  been 
issued,  and  that  Knox  was  now  personally  before  the 
court  on  such  attachment, — and  ordering  interrogato- 
ries to  be  filed  and  answered. 

Also,  the  interrogatories  and  answers  thereupon 
filed. 

Also,  an  order  of  the  court,  dated  April  9,  1866,  re- 
citing the  issue  of  the  attachment,  its  return,  and  the 
personal  appearance  of  Knox,  and  filing  of  interrogato- 
ries and  answers,  and  declaring  that  upon  the  testimony 
of  Knox,  and  from  his  answers,  it  appeared  that  he  had 
committed  the  contempt,  and  adjudging  him  guilty  and 
imposing  the  punishment  above  stated. 

These  constituted  all  the  papers  presented  on  the  ap- 
peal, containing  any  proof  of  the  facts  or  notice  of  the 
proceedings. 

George  M.  Stevens,  for  the  defendant  and  appellant ; 
—Cited  :  As  to  necessity  of  proof  ~by  affidavit,  of  mis- 
conduct before  the  referee,  in  order  to  sustain  an  attach- 
ment: 2  Rev.  Stat.,  535,  §  3;  Albany  City  Bank  v. 
Schermerhorn,  9  Paige,  374 ;  Matter  of  Smethurst,  2 
Sandf.,  724  ;  Pitt  v.  Davison,  37  A7.  Y.,  235 ;  Omerod 
v.  Chadwick,  16  Law  J.  N.  S.,  pt,  3,  143,  148,  m.  c. 

As  to  the  amount  of  the  fine  :  2  Rev.  Stat.,  538,  §  22  ; 
Matter  of  Pester,  2  Code  R.,  98;  Matter  of  Smethurst, 
supra;  Downing  v.  Marshall,  37  N.  Y.,  380. 

H.  F.  HatcJi,  for  the  plaintiff  and  respondent  ;— 
Cited  :  As  to  the  point  that  the  affidavit  was  unneces- 
sary, or  might  be  presumed  :  Broadhead  v.  McConnell, 
3  Barb.,  184  ;  2  Rev.  Stat.,  534,  §  2  ;  Livingston  v.  Swift, 
23  How.  Pr.,  1. 

As  to  the  amount  of  the  fine :  Livingston  v.  Swift, 
supra;  and  Holstein  v.  Rice,  24  flow.  Pr.,  135. 

As  to  the  point  that  the  order  was  discretionary,  and 
net  appealable  :  Mitchell's  Case,  12  Abb.  Pr.,  249. 
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GROVER,  J. — The  counsel  for  the  respondent  insists 
that  the  order  is  not  appealable  to  this  court,  and  that 
the  appeal  should  for  this  reason  be  dismissed. 

If  the  proceedings  are  to  be  regarded  as  taken  in  the 
action  of  Sudlow  #.  Knox,  the  counsel  is  right  in  the 
position.  The  order  would  then  belong  to  the  class 
specified  in  Code,  section  11,  subdivision  2,  and  clearly 
not  be  appealable,  as  it  does  not  determine  that  action, 
or  prevent  a  judgment  from  which  an  appeal  might  be 
taken.  If  the  order  is  one  not  made  in  the  action,  but 
in  a  special  proceeding  instituted  to  redress  an  injury 
sustained  by  the  plaintiff,  caused  by  the  violation  of  the 
order  made  in  the  action,  requiring  the  appellant  to  pro- 
duce his  books,  &c.,  before  the  referee,  it  comes  within 
subdivision  3,  and  is  appealable  to  this  court,  as  a  finnl 
order  made  in  a  special  proceeding  affecting  a  substan- 
tial right. 

I  think  the  order  belongs  to  the  latter  class.  It  in 
no  way  involves  the  merits,  or  affects  the  judgment  to 
be  rendered  in  the  action.  It  could  not,  therefore,  be 
reviewed  upon  an  appeal  from  the  judgment  to  be  ren- 
dered therein  (section  12,  subdivision  1).  Unless  re- 
garded as  made  in  a  special  proceeding,  it  is  in  no  way 
reviewable  by  this  court.  This  is  not  conclusive,  for 
the  statute  does  not  make  all  final  orders  made  by  the 
supreme  court  appealable  to  this  court.  It  is  necessary 
to  examine  the  nature  of  the  proceedings  resulting  in 
the  order  appealed  from. 

These  were  instituted  and  conducted  under  the  pro- 
visions of  the  statute  entitled  of  proceedings  as  for  con- 
tempt, to  enforce  civil  remedies  and  to  protect  the  rights 
of  parties  in  civil  actions.  2  Ren.  Slat.,  534,  §  1,  spec- 
ifies the  cases  in  which  the  power  given  may  be  exer- 
cised by  the.court.  An  examination  of  these  will  show 
that  the  larger  portion,  if  not  all,  can  in  no  sense  be 
regarded  as  proceedings  in  the  action.  Many  are  cases 
in  which  those  proceeded  against  are  not  parties  to  the 
action. 

Another  class  may  be  taken  after  the  action  is  ter- 
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minated,  either  by  settlement  or  final  judgment,  and  in 
none  of  the  cases  can  the  proceedings  have  any  effect  in 
the  action  or  upon  the  judgment,  other  than  a  tendency 
to  protect  the  party  from  injury  from  the  future  mis- 
conduct of  the  person  proceeded  against.  By  section  2 
it  is  provided  that  if  the  misconduct  occurs  in  the  pres- 
ence of  the  court,  it  may  be  punished  summaiily,  as 
prescribed  in  the  act.  Section  3,  and  subsequent  sec- 
tions, provide  for  the  proceedings  to  be  taken  in  cases 
where  the  misconduct  charged  does  not  occur  in  the 
presence  of  the  court.  None  of  these  proceedings, 
whether  against  parties  or  others,  in  any  way  affect  the 
action  or  judgment. 

The  precedents  prior  to  the  Code  show  that  the  pro- 
ceedings subsequent  to  the  attachment  were  not  entitled 
in  the  action,  but  were  entitled  The  People  against  the 
person  charged. 

Section  21  provides  that  in  case  the  fine  imposed  for 
the  indemnity  of  the  party  injured  shall  be  paid  to  and 
accepted  by  him,  it  shall  constitute  a  bar  to  any  action 
brought  to  recover  damages  lor  such  injury  or  loss. 
This  shows  clearly  that  the  legislature  did  not  regard 
the  proceedings  as  had  in  the  action,  because,  if  so  re- 
garded, the  imposition  of  the  fine  would  itself  constitute 
a  bar  to  any  other  proceeding  to  obtain  satisfaction  for 
the  injury,  and  the  institution  and  pendency  of  the  pro- 
ceedings would  abate  any  other  proceedings  commenced 
for  the  same  cause. 

It  follows  that  the  order  is  appealable. 

The  counsel  for  the  appellant  insists  that  the  order- 
is  erroneous,  for  the  reason  that  the  misconduct  alleged 
was  not  proved  by  affidavit,  as  required,  and  that  the 
requisite  notice  was  not  served. 

The  answer  to  this  is,  that  it  does  not  appear  from 
the  case  that  such  proof  was  not  given  and  notice 
served.  From  the  case,  I  am  unable  to  discover  any 
such  failure  to  comply  with  the  statute  as  to  show  that 
the  court  had  not  jurisdiction,  or  as  to  deprive  the  ap- 
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pellant  of  a  free  opportunity  to  answer  the  charge,  and 
interpose  his  defense,  if  any  he  had,  thereto. 

This  brings  us  to  the  merits. 

The  order,  in  specifying  the  misconduct  of  which  the 
accused  was  convicted,  recites,  among  other  things,  that 
he  refused  to  leave  his  books  with  the  referee.  This  he 
was  not  required  to  do  by  the  previous  order,  and  his 
refusal  was,  therefore,  no  contempt.  Whether  an  order 
requiring  him  to  leave  them  would  be  valid,  it  is  not 
now  necessary  to  determine. 

The  order  further  recites  that  he  produced  the  books 
in  a  mutilated  condition.  The  uncontradicted  testi- 
mony of  the  accused  exonerated  him  from  this  portion 
of  the  charge,  and,  for  aught  I  can  see,  he  was  entitled 
to  an  acquittal  thereon. 

But  the  order  further  recites  that  the  accused  refused 
to  obey  the  order  of  the  referee,  requiring  him  to  permit 
a  witness,  while  giving  his  testimony,  to  examine  the 
books,  to  enable  the  opposite  party  to  examine  such 
witness  in  relation  thereto.  The  evidence  proved  this 
portion  of  the  charge.  This  constituted  misconduct  and 
a  contempt  within  the  meaning  of  the  statute.  The  ac- 
cused was,  therefore,  properly  convicted  of  this  part  of 
the  charge. 

The  order  of  the  special  term  requires  the  accused  to 
pay  to  the  respondent  his  costs  and  expenses  of  the  pro- 
ceedings against  the  accused,  and  fixes  the  amount  of 
such  costs  and  expenses  at  the  sum  of  one  thousand 
dollars.  This  was  modified  by  the  general  term,  by  re- 
ducing the  amount  to  be  paid  to  the  respondent  for  his 
costs  and  expenses,  to  two  hundred  and  fifty  dollars. 

This  provision  of  the  order  is  based  upon  section  21 
of  the  statute.  That  section  provides  that  if  an  actual 
loss  or  injury  shall  have  been  produced  to  any  party 
by  the  misconduct  alleged,  a  fine  shall  be  imposed  suf- 
ficient to  indemnify  such  party,  and  to  satisfy  his  costs 
and  expenses,  which  shall  be  paid  over  to  him  upon  the 
order  of  the  court.  The  question  is,  whether  the 
amount  of  the  costs  and  expenses  is  to  be  ascertained 
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by  the  rates  of  compensation  prescribed  by  statute  for 
the  services  performed,  or  whether  the  court  is  summa- 
rily to  fix  the  amount  in  its  discretion. 

The  present  case  shows  that  this  is  a  very  important 
question.  The  .judge  at  special  term,  acting  upon  the 
latter  principle,  fixed  the  amount  at  one  thousand  dol- 
lars ;  while  the  judges  at  general  term,  acting  upon  the 
same  principle,  were  of  opinion  that  twenty-five  per 
cent,  of  that  amount  was  an  adequate  compensation. 
This  wide  difference  between  learned  judges  shows  that 
their  discretion",  exercised  in  the  absence  of  any  testi- 
mony or  fixed  rule,  is  not  infallible,  and  that  it  is  not 
quite  safe  to  invest  them  with  an  unlimited  power  to 
transfer  the  money  of  one  to  another  in  such  amounts 
as  they  deem  proper. 

Nevertheless,  if  this  power  has  been  clearly  given  by 
statute,  it  must  be  upheld,  as  there  is  no  constitutional 
restriction  upon  the  power  of  the  legislature  to  provide 
for  the  punishment  of  contempts  in  this  way.  But  such 
an  intention  ought  not  to  be  imputed  to  the  legislature, 
unless  plainly  expressed  in  the  statute.  No  such  lan- 
guage is  found  in  section  21.  Nor  can  any  such  design 
be:  fairly  deduced  therefrom.  The  costs  and  expenses 
specified  therein  were  the  costs  and  expenses  allowed 
by  the  fee  bill  for  the  services  performed.  This  con- 
struction was  uniformly  adopted  in  respect  to  all  stat- 
utes giving  costs  to  a  party,  prior  to  the  Code.  This 
construction  was  put  upon  the  statute  in  question  in 
People  v.  Nevins  (1  Bill,  154),  and  by  the  chancellor  in 
Albany  City  Bank  v.  Schermerhorn  (9  Paige,  372). 
There  was  no  intimation  in  these  cases  of  any  power  in 
the  court  to  award  any  discretionary  sum  for  costs  and 
expenses,  or  any  sum  except  what  was  provided  in  the 
fee  bill. 

It  follows  that  there  is  no  power  conferred  upon  the 
court  by  this  section  to  make  discretionary  allowances 
for  costs  and  expenses  in  these  proceedings.  _If  such 
power  exists,  it  must  be  found  in  some  other  statute. 
The  learned  counsel  for  the  respondent  has  not  cited 
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any  such  statute,  nor  have  I  been  able  to  find  any.  It 
follows  that  the  special  term  erred  in  determining  the 
amount  to  be  paid  to  the  respondent  for  his  costs  and 
expenses  of  the  proceedings,  without  any  reference  to 
the  statute  fixing  the  compensation  for  the  services  per- 
formed, and  that  this  error  was  not  remedied  by  the 
general  term,  for,  although  the  amount  was  largely  re- 
duced by  the  latter,  yet,  in  arriving  at  it,  the  general 
term  proceeded  upon  the  same  principle  as  the  special 
term,  determining  the  amount  in  the  exercise  of  discre- 
tion, without  any  reference  to  any  amount  prescribed  by 
statute  for  the  services  rendered. 

I  shall  not  examine  or  determine  whether  the  com- 
pensation is  to  be  governed  by  the  allowances  provided 
by  the  Revised  Statutes  or  the  Code,  as  that  question 
was  not  considered  by  the  supreme  court,  or  discussed 
by  counsel  in  this  court.  However  this  may  be,  no  al- 
lowance can  be  made  for  costs  and  expenses,  except 
such  as  the  statute  authorizes.  . 

The  order  does  not  expressly  state  that  the  fine  im- 
posed upon  the  appellant,  in  addition  to  that  for  costs 
and  expenses,  was  to  be  paid  to  the  respondent  in  satis- 
faction for  the  injury  sustained  by  him  from  the  mis- 
conduct of  the  appellant.  That  it  was  designed  for  that 
purpose,  and,  if  sustained,  will  be  so  disposed  of,  I 
think  apparent  from  the  papers.  Assuming  this  to  be 
the  fact,  the  special  term  erred  in  arriving  at  the 
amount.  This  was  fixed  by  the  judge,  without  any 
proof  whatever  tending  to  show  the  amount  of  dam- 
ages sustained.  The  judge  adopted  and  fixed  such 
amount  as  he  deemed  proper,  in  like  manner  as  in  the 
imposition  of  a  fine  upon  conviction  for  an  offense, 
where  the  punishment  prescribed  by  statute  is  a  fine, 
the  amount  of  which  is  to  be  fixed  by  the  judge  within 
the  limits  prescribed  by  statute.  In  this  class  of  cases 
the  discretion  of  the  judge,  in  view  of  the  circumstances, 
fixes  the  amount  of  the  fine.  Not  so  in  proceedings  un- 
der the  statutes  in  question.  In  the  latter,  the  accused 
ia  to  be  fined  such  a  sum  as  will  compensate  for  the 


NEW  SERIES:   VOL.  VII.  421 

People  v.  Naughton. 

damages  sustained  by  the  party  from  the  misconduct. 
These  damages  must  be  ascertained  by  the  like  evi- 
dence, to  which  are  to  be  applied  the  same  rules  of  law 
as  upon  the  trial  of  an  action  brought  for  the  injury. 
The  amount  is  no  more  discretionary  in  proceedings 
under  the  statute  as  for  contempt,  to  procure  redress, 
than  in  an  action  brought  for  that  purpose.  i 

The  order  appealed  from  must  be  reversed,  and  the 
proceedings  remitted  to  the  supreme  court  for  further 
proceedings  in  that  court. 

Order  reversed. 


THE  PEOPLE  against  NAUGHTON. 
Oyer  and  Terminer,  Count?/  of  Kings  ;  March,  1870. 

GRAND  JURY. — POWER  OF  OYER  AND  TERMINER. — DE- 
FENSE ENTITLED  TO  LIST  OF  WITNESSES. 

The  oyer  and  terminer  may,  upon  cause  shown,  order  a  list  of  the  wit- 
nesses examined  before  the  grand  jury,  on  finding  an  indictment,  to  be 
furnished  by  the  district-attorney  to  the  accused,  and  allow  the  accused 
to  examine  the  minutes  made  by  the  grand  jury,  in  case  of  irregularity 
in  their  proceedings,  affecting  his  indictment. 

The  grand  jury  is  a  constituent  part  of  the  court  of  oyer  and  terminer,  and 
the  control  of  that  court  over  its  proceedings  continues,  and  may  be 
thus  exercised,  after  the  grand  jury  has  adjourned. 

The  application  of  the  accused,  for  inspection  of  the  minutes  made  in  the 
grand  jury  rooms,  must  be  founded  on  irregularity  on  part  of  the  grand 
jury,  which  the  defendant  is  entitled  to  take  advantage  of,  and  on  the 
necessity  for  the  production  of  the  minutes,  for  that  purpose,  to  enable 
him  to  prepare  for  the  trial. 

The  court  cannot  permit  the  minutes  to  be  used  to  disclose  the  delibera- 
tions or  votes  of  jurors,  or  to  impeach  a  regular  finding. 

A  motion  having  been  made  at  a  court  of  oyer  and  terminer,  requiring  the 
district-attorney  to  furnish  to  the  accused  the  names  of  witnesses  forty- 
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.  eight  hours  before  the  trial,  the  court  adjourned  without  announcing 
any  decision  of  the  motion.  On  a  subsequent  term  of  the  court  of  oyer 
and  terminer,  presided  over  by  another  justice,  the  decision  of  the  jus- 
tice who  presided  at  the  previous  court  was  announced,  and  an  order 
made,  granting  the  motion. — Held,  that  this  was  an  order  of  .the  court, 
and  the  trial  of  the  accused  must  go  over  until  the  district-attorney 
should  comply  with  it. 

The  court  of  oyer  and  terminer  is  a  continuing  court,  although  different 
justices  preside  at  successive  terms. 

Indictments  for  violation  of  election  laws. 

James  Naughton,  Mr.  Buckley  and  others,  were  in- 
dicted by  the  grand  jury  in  the  county  of  Kings,  for 
alleged  frauds  in  the  conduct  of  the  elections  in  1869. 

Mr.  Justice  PRATT  presided  at  the  January  term  of 
the  court  of  oyer  and  terminer,  into  which  these  cases 
had  been  removed  from  the  court  of  sessions. 

A  motion  was  made  by  the  counsel  for  the  accused, 
at  the  January  term  of  the  oyer  and  terminer,  to  compel 
the  district-attorney  to  furnish  counsel  for  the  defense 
with  a  copy  of  the  minutes  taken  by  the  grand  jury, 
and  also  to  furnish  the  names  of  the  witnesses  examined 
before  the  grand  jury.  The  facts  on  which  the  applica- 
tion was  founded  sufficiently  appear  in  the  opinion. 
The  court  of  oyer  and  terminer,  before  which  it  was 
made,  adjourned  without  announcing  a  decision  of  the 
motion,  and  without  having  tried  the  causes. 

Mr.  Justice  GILBERT  presided  at  the  March  term  of 
the  court  of  oyer  and  terminer,  at  which  term  the  dis- 
trict-attorney appeared,  with  the  witnesses  subpoenaed 
by  him,  intending  to  bring  on  the  causes  for  trial,  hav- 
ing notified  the  defense  of  his  intention. 

Mr.  Justice  PRATT,  however,  before  the  causes  were 
called,  announced  his  decision  of  the  motion  which  had 
been  made  at  the  January  term,  and  the  order  made 
thereon,  granting  the  application  in  part. 

8.  D.  Morris,  district-attorney. 
Winchester  Britton,  for  the  defendants. 
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PRATT,  J. — This  is  a  motion  on  part  of  defendants, 
to  compel  the  district-attorney  to  furnish  a  list  of  the 
witnesses  examined  before  the  grand  jury,  and  to  allow 
the  accused  or  their  counsel  to  examine  the  minutes 
made  by  the  grand  jury  in  finding  the  indictment,  the 
same  being  in  the  hands  of  the  district-attorney. 

The  motion  papers  set  forth  that  the  accused  were 
indicted  without  any  preliminary  examination  before  a 
magistrate  ;  that  they  have  no  means  of  knowing  the 
particular  time,  place  or  circumstances  relied  on  by  the 
people  ;  that  at  different  times  during  the  day  upon 
which  the  charges  are  laid,  a  large  number  of  persons 
were  present  at  said  voting  place,  and  unless  they  can 
ascertain  the  precise  time  at  which  they  are  charged  to 
have  committed  the  offenses,  it  is  impossible  for  them  to 
determine  what  witnesses  to  summon  for  their  defense, 
or  in  any  manner  to  prepare  for  trial ;  that  important 
irregularities  occurred  in  the  proceedings  of  said  grand 
jury,  fatal  to  the  validity  of  the  indictment,  which  said 
minutes  will  disclose  ;  that  they  have  demanded  the  list 
of  witnesses,  and  the  inspection  of  the  minutes,  of  the 
district-attorney,  and  been  refused.  None  of  these  al- 
legations have  been  denied  on  the  part  of  the  people. 

The  power  of  this  court  to  entertain  and  decide  these 
questions  cannot  be  controverted. 

The  court  of  over  and  terminer  is  the  highest  court 
of  criminal  jurisdiction,  and  has  power  "to  inquire  by 
the  oath  of  good  and  lawful  men  of  the  same  county, 
of  all  crimes  or  misdemeanors  committed  or  triable  in 
such  county  ;  and  to  hear  and  determine  all  such  crimes 
and  misdemeanors." 

This  motion  does  not  seek  to  review  any  prior  deter- 
mination made  in  the  court  of  oyer  and  terminer,  but 
to  have  the  court  act  upon  an  indictment  now  pending 
therein. 

The  grand  jury  is  a  constituent  part  of  the  court  of 
oyer  and  terminer,  and  its  proceedings  are  a  part  of  the 
proceedings  of  the  court  of  oyer  and  terminer.  The  court 
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"inquires"  by  the  grand  jury,  and  "tries  and  deter- 
mines "  with  the  petit  jury. 

It  has  been  repeatedly  held  that  when  the  grand 
jury  is  in  session,  it  is  completely  under  the  control  of 
the  court,  and  the  court  can  at  any  time  recommit  an 
imperfect  finding,  or  may  take  measures,  on  the  sugges- 
tion of  a  defendant,  to  determine  whether  twelve  as- 
sented to  the  bill  (State  v.  Squire,  2  N.  H.,  448;  Lewis's 
Case,  4  GreenL,  448 ;  1  Bish.  Cr.  Pr.,  §§  142-738). 

If,  then,  a  defendant,  while  a  grand  jury  is  in  ses- 
sion, can  raise  this  issue,  and  the  court  can  determine 
it,  why  not  at  any  subsequent  time  prior  to  trial,  as 
the  grand  jury  (as  in  this  case  they  did)  may  have  ad- 
journed before  the  accused  knew  they  were  indicted  ? 
That  the  right  to  raise  the  question  is  necessary  to  the 
protection  of  the  innocent,  and  is  simple  justice,  needs 
only  to  be  stated,  to  appear.  If  the  accused,  upon  good 
cause  shown,  may  demand  the  list  of  witnesses  exam- 
ined, it  follows  that  the  court  not  only  has  the  power 
but  must  make  the  order.  Can  it  be  tolerated  that  the 
court  which  "inquires"  into  all  offenses  and  tries  all 
indictments,  cannot  also  determine  whether  a  paper 
placed  upon  the  files  of  the  court  is  an  indictment  or 
not  ?  A  charge  does  not  become  an  indictment  until  it 
is  legally  found. 

Suppose  the  grand  jury  were  not  sworn,  or  that  the 
witnesses  were  not  under  oath,  or  that  less  than  twelve 
concurred  in  finding  a  bill ;  or  suppose  the  accused 
come  into  court  and  offer  to  prove  by  the  foreman  that 
the  indictment  was  never  before  the  grand  jury ;  that 
what  purports  to  be  the  signature  of  the  foreman  is  a 
forgery  ; — are  these  not  matters  to  be  heard  in  this  court, 
and  is  there  any  other  tribunal  before  which  they  can 
be  heard  in  the  first  instance ;  and  may  not  the  court  re- 
sort to  the  minutes  of  the  grand  jury  for  evidence  to  de- 
termine them,  or  take  any  other  course  not  in  violation 
of  the  jurors'  oaths  ?  To  hold  the  court  had  no  power 
in  such  cases  would  be  subversive  of  justice. 

There  are  sound  reasons  of  public  policy  why  the 


NEW  SERIES:   VOL.  VII.  425 

People  v.  Naughton. 


courts  should  have  the  power  of  passing  upon  the  ques- 
tions raised  upon  this  motion. 

Abuses  have  become  frequent  in  the  grand  jury  sys- 
tem, and  in  many  instances  great  injustice  has  "been 
perpetrated  upon  individuals.  Many  indictments  are 
found  that  are  never  brought  to  trial,  many  innocent 
persons  are  indicted,  when,  if  sufficient  scrutiny  had 
been  observed,  an  indictment  would  never  have  been 
found. 

Many  cases  are  to  be  found  where  parties  who  have 
been  defeated  in  a  prosecution  before  an  examining 
magistrate,  have  presented  themselves  before  a  grand 
jury,  and  upon  a  one-sided  statement,  procured  an  in- 
dictment. 

Judge  BARRETT,  in  a  recent  paper  upon  this  subject, 
holds  the  following  language  : 

"This  body  was  formerly  supposed  to  be  one  of  the 
bulwarks  of  liberty.  If  so,  its  day  is  surely  past,  for 
it  has  come  to  be  regarded  as  a  mere  arlj  unct  to  public 
prosecutors,  a  cumbersome  machine  for  the  grinding 
out  of  questionable  indictments,  a  vast  political  power, 
and,  in  bad  or  unscrupulous  hands,  an  engine  of  op- 
pression, wrong  arid  outrage.  Witness  the  spectacle, 
neither  impossible  nor  unfrequent,  of  a  grand  jury  in 
secret  session  in  one  room,  and  a  petit  jury  impanneled 
in  another,  a  public  prosecutor  hovering  over  the  two, 
and  perhaps  influencing  both  ;  citizens  indicted  by  the 
one,  and  brought  to  trial  upon  short  notice  before  the 
other.  All  this,  with  or  without  the  incident  of  but  a 
single  appeal  to  the  judge  who  tries  them.  Here  is  a 
spectacle  with  the  action  of  which  angels  might  perhaps 
be  trusted,  but,  where  common  mortals  alone  appear 
upon  the  scene,  fraught  with  danger  to  our  liberties,  and 
subversive  of  our  dearest  rights." 

The  members  of  this  body  are  selected  from  the  mass 
of  the  people,  and  assume  their  duties  possessing  the 
passions,  prejudices  and  excitements  common  in  the 
community  at  the  time  of  their  service.  When  their 
duties  are  ended,  they  return  to  the  mass  of  the  people, 
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intangible  for  any  of  their  official  acts  ;  within  the 
sphere  of  their  duties  they  are  omnipotent.  It  is  not 
pretended  that  any  power  can  control  them  in  the  per- 
formance of  their  duty,  but  the  power  should  and  does 
reside  in  the  courts,  of  which  the  grand  jurors  are  a 
constituent  part,  to  inquire  whether  the  grand  jury 
have  performed  their  duty,  or  whether  they  have  ex- 
ceeded their  powers.  Every  member  of  the  community 
is  interested  in  preserving:  the  grand  jury  system  in  its 
purity  and  usefulness.  It  must  retain  the  confidence  of 
the  people,  and  stand  upon  the  ground  of  vindicating 
the  public  law  ;  to  do  this,  it  must  be  a  judicial  tribu- 
nal, acting  strictly  within  the  principles  upon  which  it 
was  originally  based. 

Assuming  that  the  court  has  ample  power  to  decide 
the  questions  raised  by  the  motion,  the  question  is, 
shall  the  accused,  upon  these  motion  paper?,  have  a  list 
of  the  witnesses  examined  before  the  grand  jury  1 

It  may  not  be  improper,  in  discussing  this  question, 
to  allude  briefly  to  the  principles  involved  in  the  grand 
jury  system.  The  grand  jury  had  its  origin  at  a  time 
when  there  raged  a  fierce  conflict  between  the  rights  of 
the  subject  and  the  power  of  the  crown.  It  was  estab- 
lished to  secure  to  the  subject  a  right  to  appeal  to  his 
peers,  under  the  immunity  of  secrecy  and  irresponsibil- 
ity, before  the  government  could  bring  him  to  trial.  It 
was  a  right  wrung  from  the  government  to  secure  the 
subject  against  oppression. 

The  principles  of  secrecy  and  irresponsibility  were  in- 
corporated into  the  system  at  the  instance,  and  for  the 
protection,  of  the  subject. 

The  constitution  of  the  United  States,  and  the  consti- 
tutions of  all  the  States,  show  that  it  is  adopted  here  as  a 
means  of  protection  to  the  citizens,  as  well  as  a  neces- 
sary aid  to  public  justice.  The  statutes  of  this  State  are 
full  and  explicit  in  defining  the  rights  of  the  citizen  and 
of  the  people,  and  the  functions  of  the  grand  jury,  and 
are  entirely  consistent  witli  the  principle  before  stated 
(2  llcv.  Stat.,  Edm.  ed.,  748,  §  33). 
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The  question  is  now  presented,  shall  a  principle  es- 
tablished for  the  protection  of  the  citizen  be  used  by  the 
government  to  oppress  him  ?  The  answer  is  self-evident. 
That  there  is  no  sound  reason  why  the  accused  should 
not  have  a  list  of  witnesses,  is  evinced  by  the  fact  that 
the  law  provides  for  a  preliminary  examination,  where 
the  prisoner  not  only  has  an  opportunity  to  see  the  wit- 
nesses, but  to  cross  examine  them,  and  as  matter  of 
every  day  experience,  a  large  majority  of  cases  are  ex- 
amined before  a  magistrate.  It  can  be  reasonably  in- 
ferred from  these  statutory  provisions  that  it  is  proper 
the  accused  should  have  a  list  of  witnesses  where 
there  has  beea  no  preliminary  examination.  While 
it  is  imdoubted  that  a  district-attorney  may  prefer  an 
indictment  without  binding  the  party  over,  it  is  not  the 
policy  of  the  law  that  he  should  have  it  in  his  power  to 
prevent  the  accused  from  making  a  defense.  ~  It  is 
not  the  usual  course  to  first  present  the  case  to  the 
grand  jury,  and  while  we  may  believe  that  this  case 
may  be  one  of  a  nature  requiring  such  action,  yet  the 
accused  should  not  be  deprived  of  all  legitimate  means 
of  defending  himself. 

Says  a  learned  commentator:  "  By  the  opportunity 
given  to  the  accused,  of  hearing  and  examining  the 
prosecutor  and  his  witnesses,  he  ascertains  the  time, 
place  and  circumstances  of  the  crime  charged  against 
him,  and  thus  is  enabled,  if  he  is  an  innocent  man,  to 
prepare  his  defense,  a  thing  of  the  hardest  practicabil- 
ity if  a  preliminary  hearing  is  not  afforded  to  him  ;  for 
how  is  an  accused  person  effectively  to  prepare  his  de- 
fense unless  he  is  informed,  not  merely  what  is  charged 
against  him,  but  when,  where,  and  how,  he  is  said  to 
have  violated  the  public  law  ?  It  is  not  true  that  a  bill 
of  indictment  furnishes  him  with  this  vital  information,  i 
It  practically  neither  describes  the  time,  place,  or  cir- 
cumstances of  the  offense  charged  ;  time  is  sufficiently 
described  if  the  day  on  which  the  crime  is  charged  is 
any  day  before  the  finding  of  the  bill,  whether  it  is  the 
true  day  of  its  commission  or  not.  Place  is  sufficiently 
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indicated  if  stated  to  be  within  the  proper  county,  where 
the  indictment  is  found  ;  and  the  circumstances  are  ade- 
quately detailed,  when  the  offense  is  described  according 
to  certain  technical  formula." 

Hence  the  inestimable  value  of  preliminary  public 
investigation  by  which  the  accused  can  be  truly  in- 
formed before  he  comes  to  trial,  what  the  offense  is  he 
called  upon  to  respond  to.  It  is  by  this  system  that 
criminal  proceedings  are  ordinarily  originated.  When 
we  consider  the  course  of  practice  in  finding  indictments 
(at  the  time  the  statutes  were  passed)  in  connection  with 
the  words  used  in  the  statutes,  a  strong  inference  can 
be  drawn  that  it  was  a  conceded  right  of  the  accused  to 
have  a  list  of  the  witnesses  (2  Ret).  Stat.,  752,  §  55). 

It  was  customary  in  many  counties  of  this  State, 
prior  to  the  passage  of  the  above  statute,  for  the  prose- 
cuting officer  to  draft  the  indictments  in  his  office,  in- 
dorse thereon  the  names  of  the  witnesses,  and  send  the 
same  to  the  grand  jury  to  be  investigated. 

The  names  of  the  witnesses  were  regarded  as  much 
an  indorsement  as  the  words  "  true  bill,"  and  henoe  we 
find  in  the  statute  above  referred  to,  the  provision  that 
the  accused  shall  be  entitled  "  to  a  copy  of  the  indict- 
ment, and  of  all  indorsements  thereon." 

It  is  also  fair  to  presume  that  the  oath  taken  by  the 
grand  jury  covers  all  matters  required  by  law  to  be 
kept  secret,  except  such  matters  as  are  specially  pro- 
hibited by  law. 

The  oath  is,  "The  counsel  of  the  people,  your  fel- 
lows, and  your  own  you  will  keep  secret,"  and  the  test 
upon  the  question,  whether  matter  is  privileged_or_not, 
is,  does  it  transcend  the  oath  ? 

The  oath  does  not  apply  to  matters  of  fact  shown  to 
the  grand  jury  (Lord  KENYON  in  Sykes  v.  D unbar,  2 
Selw.  ZV.  P.,  1059 ;  PARK,  J.,  in  Freeman  v.  Arkell,  1 
Carr.  &  P.,  137 ;  4  Chill.  Or.  L.,  183  ;  Law  v.  Scott,  6 
Har.  &  /.,  438 ;  Huidekoper  v.  Cotton,  3  Walls,  56, 
67,  58). 

The  only  secrecy  that  has  been  strictly  enforced  in 


NEW  SERIES:  VOL.  VII.  429 

v    People  v.  Naughtort. 

this  country  or  in  England  in  the  grand  jury  system,  13 
that  contained  in  the  oath  and  statutes  (People  v.  Youna;, 
31  Cal.,  5G3  ;  1  BisJi.  Crlm.  Pr.,  §  729  ;  2  Park.  Or.,  162  ; 
2  Hale  P.  C.,  161). 

There  is  no  secrecy  imposed  upon  a  witness  before  a 
grand  jury,  either  as  to  the  fact  of  his  being  called  be- 
fore them,  or  as  to  what  he  testifies  to. 

The  minutes  of  the  evidence  taken  are  given  to  the 
district  -  attorney.  This  seems  conclusive  that  the 
names  of  the  witnesses  and  their  testimony  before  a 
grand  jury  are  not  matters  required  by  law  to  be  kept 
secret. 

Judge  WILDE,  in  granting  the  application  for  a  list 
of  witnesses  in  the  case  of  Commonwealth  v.  Knapp, 
stated  that  he  never  knew  a  case  where  it  was  denied  (9 


Earl  of  Shaftesbury's  Case,  3  HowelPs  SI.  Tr.  In 
this  case  an  effort  was  made  by  the  crown  lawyers  to 
procure  an  indictment  for  high  treason  against  the  earl. 
Application  was  made  to  have  the  witnesses  before  the 
grand  jury  examined  in  open  court. 

The  objection  was  taken  that  the  oath  of  the  grand 
jury  bound  them  to  secrecy  ;  but  the  court  held  that 
that  objection  might  be  waived,  and  made  the  order  ac- 
cordingly. The  witnesses  were  so  examined,  and  the 
grand  jury  indorsed  "ignoramus"  upon  the  bill.  Com- 
mentators say  that  this  proceeding,  in  all  probability, 
saved  the  life  of  an  innocent  man. 

That  there  was  never  any  secrecy  in  this  country  in 
regard  to  who  testified  before  a  grand  jury,  is  shown  by 
the  fact  that  until  recent  statutes  were  passed  giving 
the  foreman  power  to  administer  oaths,  the  witnesses 
were  sworn  in  open  court,  and  such  is  the  custom  now 
in  many  of  the  States,  and  in  some  of  the  circuit  courts 
of  the  United  States  ;  and  in  some  of  the  States  the  ac- 
cused may  be  present  at  the  examination  of  the  wit- 
nesses (16  Conn.,  457).  It  could  not  have  been  in- 
tended by  the  legislature,  in  giving  a  foreman  a  right  to 
administer  an  oath,  to  take  away  an  existing  right  of 
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the  citizen.  It  is  as  much  the  duty  of  the  State  to  pro- 
tect the  liberty  of  the  individual  as  to  punish  offenders 
against  the  law.  If  this  was  a  question  entirely  new  to 
our  courts  there  could  be  no  doubt  in  regard  to  it. 

The  principle  underlying  all  our  criminal  jurispru- 
dence is,  that  the  accused  shall  have  a  fair  and  impar- 
tial trial.  The  law  presumes  him  innocent  until  after 
verdict  of  guilty.  It  gives  him  a  right  to  testify  in  his 
own  behalf ;  does  it  not  also  presume  he  will  not  suborn 
witnesses,  or  do  any  other  unlawful  acts  ?  In  order  that 
a  prisoner  may  provide  witnesses  for  his  defense,  the 
law  provides  that  he  shall  be  tried  at  the  place  where 
the  offense  was  committed. 

What  is  a  fair  and  impartial  trial  ?  The  phrase 
means  there  shall  be  no  surprise  or  undue  advantage 
taken. 

Is  it  fair  that  he  should  not  know  when  and  where 
he  is  charged  to  have  broken  the  law,  and  who  are  his 
accusers  I  The  indictment,  as  we  have  shown  before, 
may  not  furnish  the  time  within  several  months,  or  the 
place,  except  the  name  of  the  county,  nor  the  witnesses 
upon  whose  testimony  it  is  found.  Suppose  the  wit- 
nesses who  appeared  against  him  before  the  grand  jury 
were  infamous,  what  opportunity  has  he  to  impeach 
them,  if  he  cannot  know  who  they  are  until  they  are 
placed  upon  the  stand  before  a  petit  jury? — or  suppose 
they  have  a  bias  against  the  prisoner,  should  not  the 
accused  have  a  right  to  show  these  facts  before  a  petit 
jury  \  A  prisoner  would  not  have  a  fair  trial  if  this  was 
denied  to  him,  yet  practically  he  cannot  show  these 
facts  unless  he  can  know  who  the  witnesses  were,  and 
what  was  their  testimony. 

There  can  be  no  good  purpose  subserved  by  pre- 
venting the  accused  from  having  this  information. 

Where  a  person  is  examined  before  a  magistrate,  he 
not  only  can  appear  by  counsel  and  cross-examine  the 
witnesses,  but  is  entitled  to  produce  his  own  witnesses, 
and  take  down  in  writing  the  examination,  and  all  tho 


NEW  SERIES  :   VOL.  VII.  431 

People  v.  Naughton. 

examinations  must  be  certified  to  by  the  magistrate  to 
the  court  (2  Rev.  Stat.,  Elm.  ed.,  729). 

Analogies  are  not  wanting  in  civil  practice  to  show 
how  the  rights  of  parties  are  protected  against  surprise 
and  undue  advantage  ;  the  bill  of  discovery,  the  exami- 
nation of  the  opposite  party  before  trial,  the  motion  to 
make  the  complaint  more  definite  and  certain,  the  de- 
mand for  bill  of  particulars,  the  inspection  of  books 
and  papers,  are  wise  provisions  to  protect  suitors.  It 
cannot  be  said  that  the  law,  so  careful  of  the  rights  of 
property,  contains  nothing  for  protecting  the  liberty  of 
the  citizen.  That  there  is  no  principle  of  secrecy,  ex- 
cept such  as  is  before  stated,  standing  between  the  ac- 
cused and  his  defense,  is  further  shown  by  the  fact  that 
it  is  the  duty  of  the  court  to  resort  to  the  minutes  of 
evidence  taken  before  the  grand  jury,  in  deciding  ques- 
tions of  bail  (see  People  v.  Van  Home,  8  Barb.,  164). 

That  part  of  the  motion  asking  for  the  names  of  the 
witnesses  upon  this  indictment  must  be  granted. 

That  part  asking  for  copies  of  all  minutes  made  in 
the  grand  jury  room  when  said  indictment  was  found, 
is  denied,  for  the  reason  that  the  motion  papers  do  not 
state  facts  sufficient  to  warrant  such  an  order.  They 
do  not  state  wherein  any  of  the  proceedings  of  the  grand 
jury  were  irregular,  so  the  court  can  judge  whether  it  is 
a  matter  competent  for  the  defendants  at  this  time  to 
challenge  or  investigate,  or  wherein  an  inspection  is  es- 
sential to  protect  any  right  of  the  defendant,  or  wherein 
the  non-production  of  the  minutes  will  work  an  injus- 
tice, or  that  he  cannot  more  properly  derive  all  the  in- 
formation he  seeks  from  other  sources.  Before  the 
court  will  order  the  district-attorney  to  produce  an}' 
paper  which  he  has  deemed  it  his  duty  to  withhold,  the 
party  seeking  such  an  order  must  bring  himself  strictly 
within  the  law.  It  may  also  be  said  that  it  does  not  ap- 
pear from  said  motion  papers,  but  that  all  that  appears 
on  said  minutes  may  be  matters  required  by  law  to  be 
kept  secret. 

Neither  does  it  appear  that  said  minutes  contain  one 
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item  of  matter  to  the  possession  of  which  the  defendant 
is  entitled,  in  order  to  prepare  for  trial. 

The  court  cannot  permit  the  said  minutes  to  be  used 
to  disclose  how  any  juror  voted,  or  what  was  said  by 
any  juror  during  their  deliberations,  or  to  impeach  a 
regular  finding  of  a  grand  jury.  It  is  only  within  cer- 
tain restrictions  that  any  inspection  of  the  minutes  can 
be  allowed. 

The  accused  not  having  brought  this  branch  of  their 
motion  within  the  rule,  it  is  denied. 


Notwithstanding  the  announcement  of  this  decision, 
the  district-attorney  moved  on  the  trial  of  the  case  ol 
Buckley,  stating  that  he  had  subpoenaed  his  witnesses, 
and  given  notice  to  the  defense,  and  insisting  that  he  was 
entitled  to  proceed,  notwithstanding  the  order. 
Brilton  was  heard  in  reply. 


GILBERT,  J.  (after  consultation  with  the  associate 
justices).  —  I  regret  very  much  any  necessity  for  delay- 
ing the  trial  of  these  cases,  which  are  of  very  great  im- 
portance. If  the  charge  be  true  that  there  has  been  a 
systematic  fraud  practised  on  the  part  of  those  having 
charge  of  the  election,  it  is  very  desirable  that  they 
should  be  brought  to  justice. 

Nevertheless,  here  is  an  order  that  has  been  made 
by  the  court  of  oyer  and  terminer  requiring  the  district- 
attorney  to  furnish  the  names  of  witnesses  forty-eight 
hours  before  the  cases  are  called  for  trial.  The  order 
was  made  this  morning. 

The  objection  was  made  that  this  is  not  an  order  of 
the  court  ;  but  I  differ  with  the  district-attorney,  and 
hold  that  the  court  of  oyer  and  terminer  is  a  continuing 
court.  This  order  is  an  order  of  the  court,  and  it  is  to 
the  effect  that  the  district-attorney  shall  furnish  to 
counsel  for  the  defense  a  list  of  the  witnesses  forty-eight 
hours  before  the  cases  are  called  for  trial.  It  seems  to 
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me  that  it  is  obligatory  on  me  to  give  effect  to  that  or- 
der of  the  court,  and  the  cases  therefore  must  go  over 
until  the  order  is  complied  with. 

The  trial  was  accordingly  postponed. 


FINDER  against  STOOTHOFF. 

Supreme  Court,  Second  District ;  General  Term,  Decem- 
ber, 1868. 

COSTS. — ACTIONS  OF  WHICH   JUSTICES  OF  THE  PEACE 
HAVE  JURISDICTION. — ALLOWANCE. 

The  right  of  a  plaintiff  to  costs  of  course,  upon  succeeding  in  an  action  in 
a  court  of  record  for  recovery  of  money,  is  limited  to  cases  where  he  re- 
covers fifty  dollars  or  more,  notwithstanding  the  amount  claimed  in  the 
complaint  may  have  been  too  great  to  allow  a  court  of  a  justice  of  the 
peace  to  take  cognizance  of  the  action.* 

Jurisdiction  of  the  action,  and  not  of  the  claim  of  damages  made  in  it,  de- 
termines the  plaintiff's  right  to  costs,  if  the  recovery  in  the  court  of  rec- 
ord be  for  less  than  fifty  dollars. 

Where  the  plaintiff  recovers  a  verdict,  however  small,  the  defendant  is  not 
entitled  to  an  allowance,  on  recovering  costs  under  the  statute  because 
the  verdict  was  for  less  than  fifty  dollars.  The  recovery  of  judgment 
entitling  the  defendant  to  the  allowance  of  a  commission  on  the  plain- 
tiff's claim,  is  a  recovery  on  the  issue  tried,  iiot  a  recovery  of  costs 
merely,  because  of  plaintiff's  failure  to  recover  enough  to  carry  costs.. 

Appeal  from  a  judgment. 

This  action  was  brought  by  "William  Finder,.  Jr., 
plaintiff  and  appellant,  against  Eliza  Stoothoff,  defend- 
ant and  respondent. 

The  action  was  brought  in  the  city  court  of  Brooklyn. 
Plaintiff  claimed  ten  thousand  dollars  damages  for  har- 
boring and  enticing  his  wife.  The  jury  gave  him  a  ver- 
dict for  six  cents  damages. 

*  To  the  same  effect  is  Blank  v.  Westcott.  Ante.  225. 
N.S.— VoL.VII.-28. 
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The  clerk  denied  the  plaintiff's  application  for  costs, 
and  adjusted  the  defendant's  costs  at  eighty-four  dol- 
lars and  ninety  cents  ;  and  on  motion  of  defendant's  at- 
torney the  city  judge  allowed  the  defendant  two  hun- 
dred dollars  as  an  additional  allowance  to  the  costs. 
Plaintiff's  motion  to  set  aside  the  adjustment  of  costs 
was  denied  by  the  court,  and  judgment  was  entered  for 
the  whole  amount  of  costs  and  allowance,  less  the 
amount  of  the  verdict.  From  this  judgment  the  plain- 
tiff appealed. 

Pray,  Knaebel  &  Pray,  for  the  appellant. — I.  The 
judgment,  having  been  entered  in  favor  of  the  defend- 
ant,  against  whom  a  verdict  was  rendered  for  damages, 
is  irregular,  and  should  be  set  aside.  (I.)  In  an. action 
of  which  a  court  of  justice  of  the  peace  has  no  jurisdic- 
tion, the  plaintiff,  upon  a  recovery,  is  entitled  to  costs 
by  the  express  provision  of  the  statute  (Code,  §  304, 
subd.  3).  (2.)  A  court  of  justice  of  the  peace  has  no 
jurisdiction  except  what  is  expressly  conferred.  The 
only  cases  in  which  jurisdiction  has  been  conferred  upon 
such  courts  by  the  legislature  are  enumerated  in  the 
Code,  in  section  53  ;  and  the  following  section  (54)  enu- 
merates certain  classes  of  cases  of  which,  although  in- 
cluded in  the  classes  mentioned  in  section  53,  the  jus- 
tice shall  not  have  jurisdiction.  So  that  section  53  of 
the  Code  will  determine  who  is  entitled  to  costs.  (3.) 
Prior  to  1862  the  provision  of  law  in  reference  to  costs 
was  very  different.  Subdivision  3  of  section  304  of  the 
Code  therein,  contained  the  words  "according  to  sec- 
tion 54,"  and  read  as  follows:  "In  the  actions  of 
which,  'according  to  section  54,  a  court  of  justice  of  the 
peace  has  no  jurisdiction,'  "  so  that  under  the  law  as  it 
then  stood,  the  right  to  costs  was  restricted  to  the 
classes  of  cases  expressly  mentioned  in  section  54,  as 
cases  in  which  the  justice's  court  should  not  have  juris- 
diction, leaving  parties  with  other  causes  -of  action 
which  they  could  not  bring  in  the  justice's  court,  to  go 
without  redress,  except  upon  penalty  of  paying  costs  to 
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the  defendant,  even  if  successful,  unless  they  recovered 
fifty  dollars.  (4.)  That  the  law  as  it  then  stood  was 
considered  as  working  an  injustice,  is  shown  by  the  de- 
cisions rendered  under  it  (Worden  r>.  Brown,  14  How. 
Pr.,  327),  and  the  legislature  in  1862  (Laws  of  1862, 
850,  ch.  460),  applied  the  remedy  "by  striking1  out  subdi- 
vision 3  of  section  304,  the  reference  to  section  54,  leav- 
ing the  law  as  it  now  stand?,  which  provides  the  rem- 
edy. (5.)  By  the  provisions  of  section  53,  and  section  2 
of  Laws  of  1861,  which  determine  this  question,  a  jus- 
tice's court  has  jurisdiction  of  the  cases  enumerated, 
and  "no  others,"  except,  &c.,  and  this  case  is  not  enu- 
merated. Subdivision  2  of  section  53  expressly  confines 
this  jurisdiction  of  the  justice's  court  in  an  action  for 
injuries  to  rights  pertaining  to  the  person,  to  an  action 
where  the  damages  claimed  do  not  exceed  two  hundred 
dollars.  (6.)  The  sum  claimed  determines  the  justice's 
jurisdiction,  and  not  what  is  actually  due,  or  what  the 
justice  or  jury  would  actually  find  on  trial.  The  pro- 
vision should  receive  a  literal  construction.  There  is  no 
room  nor  occasion  for  the  application  of  any  other  rule. 
Such  has  been  the  construction  of  this  secfion  by  the 
court  prior  to  the  amendment  of  1862.  In  Bellinger  v. 
Ford  (14  Barb.,  250),  decided  in  1852,  the  plaintiff  re- 
covered judgment  for  seventy  dollars  (a  justice's  court 
having  then  jurisdiction  to  the  amount  of  only  one  hun- 
dred dollars),  but  in  his  declaration  claimed  judgment 
for  two  hundred  dollars.  The  justice  made  return  that 
no  objection  was  made  on  the  trial  on  that  account. 
HAND,  J.,  delivering  the  opinion,  said  that  "the  parties 
could  not  confer  upon  the  justice  jurisdiction  to  try  a 
cause  where  more  than  one  hundred  dollars  were 
claimed,"  and  the1  general  term  reversed  the  judgment 
(see,  also,  Yager  v.  Hannah,  6  Hill,  631).  In  Rockwell 
v.  Ferine  (5  Barb.,  574),  and  Bowditch  v.  Salisbury  (9 
Jo7tns.,  865),  the  damages  claimed  determined  the  ques- 
tion. (7.)  The  language  of  the  statute,  section  53,  sub- 
division 2,  should  receive  a  literal  construction.  The 
court,  in  various  cases  which  arose  before  the  amend- 
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ment  of  1862,  were  asked,  in  view  of  the  hardship  of  the 
cases  before  them,  to  construe  section  304  as  applicable 
to  cases  not  enumerated  in  section  53,  as  well  as  to 
those  mentioned  in  section  54  ;  but,  while  admitting  the 
injustice  and  hardship  of  the  law,  they  declared  that  it 
must  be  literally  cfnstrued,  and  the  legislature  must 
furnish  the  remedy  (Worden  v.  Brown,  14  How.  Pr., 
327  ;  Laughran  v.  Orser,  15  Id.,  284). 

II.  The  court  erred  in  granting  the  allowance  of  two 
hundred  dollars  to  the  defendant.  (1.)  If  granted,  it 
should  have  been  a  per  centage  on  the  recovery,  and 
not  on  the  amount  claimed  (see  Saratoga  &  "Washington 
R.  R.  Co.  v.  McCoy,  9  How.  Pr.,  341)."  The  word  "re- 
covery"  is  used  in  the  statute,  section  309.  (2.)  As  the 
court  can  only  find  the  defendant  entitled  to  costs  at  all 
by  disregarding  the  word  "claimed"  in  section  53, 
subdivision  2,  the  same  rule  should  be  applied  in  con- 
construing  section  309,  and  the  words  "claim"  disre- 
garded, as  there  remains  the  word  "recovering,"  to  which 
the  provision  can  apply. 

III.  If  it  be  contended  that  section  304,  subdivision  3 
applies  to  the  nature  of  the  action,  and  that  the  limita- 
tion of  the  amount  over  which  the  justice  has  jurisdic- 
tion, does  not  affect  the  construction  of  this  section, 
we  contend  (1.)  That  in  ascertaining  the  intention  of 
the  legislature,  the  words  of  a  statute,  if  of  common  use, 
must  be  understood  in  their  natural,  plain,  obvious  and 
ordinary  signification  (1  Kent  Com.,  432  ;  Holmes  v. 
Carley/31  N.  Y.,  289).  (2.)  The  court  has  heretofore 
passed  upon  similar  language  in  a  similar  statute,  in  a 
case  involving  the  question  of  a  justice's  jurisdiction 
(Yager  v.  Hannah,  6  Hill,  631).  (3.)  If  resort  is  to  be 
had  to  the  occasion  of  the  law,  then  we  claim  that  the 
legislature  were  obviously  induced  to  omit  the  refer- 
ence to  section  54,  upon  account  of  the  hardship  in 
which  plaintiffs  were  involved  by  the  law  as  it  then 
stood. 

D.  P.  Barnard,  for  the  defendant  and  respondent. — 
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Section  305  of  the  Code  allows  costs  of  course  to  the  de- 
fendant, in  the  cases  mentioned  in  section  304,  unless 
the  plaintiff  be  entitled  to  costs.  Section  304  allows 
costs  of  course  to  the  plaintiff  upon  a  recovery,  in  ac- 
tions of  which  a  court  of  justice  of  the  peace  has  no  ju- 
risdiction ;  and  in  an  action  for  the  recovery  of  money 
where  the  plaintiff  shall  recover  fifty  dollars.  In  cer- 
tain  actions  therein  specified,  of  which  this  is  not  one, 
plaintiff  shall  recover  no  more  costs  than  damages. 
Section  53  defines  the  jurisdiction  of  justices  of  the 
peace.  Subdivision  2,  an  action  for  damages  for  injury 
tonights  pertaining  to  the  person  .  .  if  the  damages 
claimed  do  not  exceed  two  hundred  dollars.  Section  54 
defines  actions  where  justices  shall  not  have  jurisdic- 
tion, one  of  which  is  "criminal  conversation."  In 
Chase  v.  Hale  (8  Jo7ms.,  461),  it  was  decided  that  jus- 
tices had  jurisdiction  for  enticing  away  a  wife.  Such 
an  act  is  an  injury  to  rights  pertaining  to  the  person. 
The  plaintiff  insists  that,  having  claimed  more  damages 
than  two  hundred  dollars,  the  justice  is  ousted  of  juris- 
diction. The  answer  to  that  is,  that  he  was  wrong  in 
claiming  more  than  his  actual  damages,  which  were  six 
cents,  and  that  he  cannot,  by  wrongfully  enlarging  his 
claim,  recover  the  costs  of  a  court  of  record.  Subdi- 
vision 1  of  section  53  gives  jurisdiction  to  justices  "in 
actions  arising  on  contracts  for  the  recovery  of  money 
only,  if  the  sum  claimed  does  not  exceed  two  hundred 
dollars."  Yet  it  has  uniformly  been  held  that  in  such 
actions,  if  the  plaintiff  claims  more  than  two  hundred 
dollars,  but  recovers  less  than' fifty  dollars,  the  defend- 
ant is  entitled  to  costs  (Spring  Valley  Shot  &  Lead  Co. 
v.  Jackson,  2  Sandf.,  622  ;  Crim  t>.  Cronkhite,  15  How. 
Pr.,  250). 

J.  F.  BARNARD,  J. — By  section  53,  subdivision  2,  of 
the  Code  of  Procedure,  civil  jurisdiction  was  given  to 
justices  of  the  peace  of  this  action,  if  the  damages 
claimed  had  not  exceeded  two  hundred  dollars.  The 
plaintiff  claimed  ten  thousand  dollars  damages,  and 
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brought  his  action  therefor  in  the  city  court  of  Brook- 
lyn.    The  recovery  was  for  six  cents. 

By  section  54  of  the  Code,  it  is  provided  that  justi- 
ces of  the  peace  shall  not  have  cognizance  of  certain  ac- 
tions. This  action  is  not  among  those  named  in  that 
section.  Justices  of  the  peace  thus  have  given  them 
cognizance  of  this  action,  but  no  jurisdiction  to  try  it  if 
the  damages  claimed  exceed  two  hundred  dollars.  By 
section  304  of  the  Code,  costs  are  given  to  a  plaintiff  up- 
on a  recovery  "in  the  actions  of  which  a  court  of  jus- 
tice of  the  peace  has  no  jurisdiction."  Jurisdiction  of 
the  action,  and  not  of  the  claim  of  damages,  as  made  in 
it,  determines  the  plaintiffs  right  to  costs,  if  the  recovery 
be  for  less  than  fifty  dollars.  The  plaintiff  was  not  en- 
titled to  costs,  and,  by  section  305,  must  pay  costs. 

The  extra  allowance  of  two  hundred  dollars  to  de- 
fendant was  erroneously  allowed.  The  plaintiff  ob- 
tained a  verdict ;  he  is  entitled  to  judgment  for  the 
amount  of  his  verdict ;  he  must  pay  costs,  because  the 
amount  of  his  recovery  is  too  small  to  entitle  him  to 
costs. 

The  defendant  must  recover  judgment  to  entitle  him 
to  a  per  centage  on  the  plaintiff's  claim  (Wilkinson  v. 
Tiffany,  4  Abb.  Pr.,  98).  The  recover}'  of  judgment 
entitling  a  party  to  commissions  on  the  plaintiff's  claim, 
is  a  recovery  on  the  issue  tried,  and  not  a  recovery  of 
costs,  by  reason  of  the  too  small  recovery  of  plaintiff. 
The  issue  tried  was  decided  in  favor  of  plaintiff;  he  re- 
covered. The  order  granting  two  hundred  dollars  per 
centnge  on  plaintiff's  claim  should,  therefore,  be  re- 
versed, and  the  order  granting  costs  in  this  action  to 
defendant  should  be  affirmed,  without  costs  on  this  ap- 
peal to  either  party. 

GILBERT  and  TAPPEN,  JJ.,  concurred. 

LOTT,  J. — I  concur,  but  think  the  judgment  should 
be  modified  by  deducting  two  hundred  dollars,  the 
amount  of  extra  allowance  therefrom,  and  affirmed  as  to 
the  balance. 
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BOARDMAN  against  DAVIDSON. 
New  York  Superior  Court;  Special  Term,  April,  1869. 

MISTAKE.— REFORMATION  OF  CONTRACT. — RELIEF  CON- 
SISTENT WITH  THE  CASE. — REDEMPTION. 

To  make  a  case  for  the  reformation  of  a  written  contract,  it  must  be  shown 
that  the  written  instrument  does  not  express  the  real  contract. 

This  must  be  shown  by  clear  and  entirely  satisfactory  proof,  and  the  re- 
lief will  not  be  granted  whenever  the  evidence  is  loose,  equivocal  or 
contradictory,  or  is  in  its  texture  open  to  doubt  or  to  opposing  pre- 
sumptions. 

As  an  element  in  the  proof  to  establish  that  the  written  instrument  does 
not  express  the  true  contract,  it  is  necessary  to  show  that  by  mutual 
mistake,  accident,  or  fraud  on  the  part  of  the  defendant,  the  writings 
have  failed  to  express  the  true  agreement;  if  no  such  element  is  shown 
to  exist,  the  conclusion  is  irresistible  that  whatever  may  have  been  the 
original  propositions  made  and  accepted,  they  were  altered  before  the 
final  completion  of  the  contract,  and  that  the  ageeement  concluded  on  is 
that  which  is  expressed  in  the  written  instrument. 

The  rule  that  where  the  complaint  is  answered,  the  court  may  grant  plain- 
tiff any  relief  consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issue,  does  not  justify  the  court  in  granting  relief  upon 
a  contract  set  up  in  the  answer,  which  is  materially  different  from  that 
alleged  in  the  complaint,  unless  the  plaintiff  accepts  the  contract  as  al- 
leged in  the  answer,  so  as  to  waive  his  own  version  of  it*- 


*  The  rule  here  qualified  is  further  illustrated  in  the  following  recent 
case? : 

The  rule  that  a  party  must  recover  according  to  the  case  made  by  his 
complaint,  or  not  at  all — secundum  alle(jata  as  well  asprobata — is  not  af- 
fected by  the  Code.  Rome  Exchange  Bank  v.  Eames,  1  Keyes,  588. 

In  an  action  against  a  corporation  to  recover  compensation  for  a  grant 
of  property  to  them,  the  plaintiff,  on  failing  to  recover,  cannot  have  judg- 
ment for  a  restoration  of  the  property,  if  he  has  not  asked  any  such  relief. 
Coleman  v.  Second  Avenue  R.  R.  Co.,  38  N.  Y.,  201 ;  affirming  S.  C.,  48 
Barb..  371. 

Where  the  cause  of  action  set  forth  in  the  complaint  was  a  breach  of 
a  covenant  for  renewal,  contained  in  a  lease,  and  the  only  relief  demanded 
was  judgment  for  a  specified  sum  as  damages, — Held,  that  the  only  cause 
of  action  cognizable  by  the  court  was  that  stated  in  the  complaint;  and 
that  it  was  therefore  immaterial  whether  or  not  the  evidence  made  out  a 
case  for  specific  performance.  Ryder  v.  Jenny,  2  R(jbt.  56. 
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The  rule  laid  down  in  the  cases  that  where  a  plaintiff  files  a  bill  to  compel 
a  specific  performance,  and  the  agreement  as  alleged  is  admitted  by  the 
answer,  with  some  modifications  or  variations,  or  is  substantially 
proved,  though  the  plaintiff  has  failed  to  establish  the  precise  terms  by 
him  alleged,  the  court  will  look  into  the  answer  and  proofs,  and  estab- 
lish the  terms  of  the  agreement, — is  not  to  be  extended,  so  as  to  allow 
a  plaintiff,  who  fails  to  establish  the  case  as  made  by  his  pleading,  to 
have  relief  according  to  the  allegations  of  the  answer,  without  adopting 
them  at  the  hearing  as  constituting  his  case. 

Alter  the  forfeiture  of  a  lease  for  non-payment  of  rent,  and  eviction  of 
lessee,  the  landlord  granted  a  new  lease  on  payment  of  the  arrears  ot 
rent,  and,  simultaneously  with  the  execution  of  the  new  lease,  the  old 
lessee  and  the  new  lessee  made  an  agreement  by  which  both  were  in- 
terested therein,  the  nature  of  the  old  lessee's  interest  being  the  matter 
of  dispute  in  this  action.  The  plaintiff,  the  former  lessee,  alleged  in  his 
complaint  that  defendant,  the  new  lessee,  agreed  with  him  to  hold  the 
lease  as  security  for  the  advances ;  but  by  misrepresentations  procured 
him  to  sign  an  instrument  which  provided  that  defendant  should  convey 
to  him  an  interest  in  the  lease,  on  payment  of  certain  sums. 

Held,  1.  That  this  was  not  the  case  of  an  admitted  agreement,  with 
a  dispute  only  as  to  certain  of  its  terms,  but  the  two  claims  were  to- 
tally inconsistent,  and  plaintiff  must  waive  his  claim  to  have  the  instru- 
ment reformed,  if  he  would  recover  on  defendant's  version  of  the  trans- 
action. 

2.  That  as  between  the  lessor  and  the  new  defendant,  the  payment 
of  the  arrears  could  not  be  deemed  a  redemption  of  the  lease,  because, 
upon  the  evidence,  it  appeared  that  it  was  not  so  intended  by  either  of 
them ;  and  that,  as  to  the  plaintiff,  it  could  not  be  regarded  as  a  re- 
demption, in  the  absence  of  fraud  on  the  part  of  the  lessor. 

Trial  by  the  court. 

This  action  was  brought  by  John  Boardman  arid 
others  against  Thomas  Gregan  and  others  to  reform  a 
contract,  and  to  enforce  it  specifically  as  thus  reformed. 

The  t  facts,  so  far  as  necessary  to  understand  the 
opinion,  are  briefly  these  : 

In  1863,  Boardman  &  Davis  were  dispossessed  by 
their  landlord,  Mr.  Livingston,  of  the  Mansion  Stables, 
in  the  city  of  New  York,  which  they  held  under  a  twen- 
ty-one-year lease  from  him.  Livingston  then  made  a  new 
lease  to  one  Gregan  for  the  unexpired  term-  of  the  first 
lease,  Gregan  paying  as  a  consideration  for  the  new 
lease  a  sum  equal  to  the  rent,  &c.,  in  arrear  under  the 
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old  lease  ;  the  conditions  of  the  new  lease  being  sub- 
stantially like  those  of  the  old,  except  that  the  rent  was 
made  payable  in  advance,  and  provision  was  made  for 
its  being  surrendered,  in  case  the  old  lease  was  re- 
deemed. 

Contemporaneously  with  the  execution  of  the  new 
lease,  Gregan  and  Boardman  entered  into  an  agreement 
by  which  Gregan  bound  himself  to  assign  a  part  of  his 
right  in  the  lease  to  Boardman' s  wife,  provided  she 
should  pay  him  a  proportion  of  the  expense  he  would 
be  put  to  in  repairing  the  stables  within  the  year. 

Gregan  procured  assignments  to  himself  of  all  the 
rights  of  Boardman  and  Davis  to  the  old  lease.  Board- 
man never  paid  for  any  part  of  the  repairs,  and  Gregan 
never  made  the  transfer  to  Boardman' s  wife.  Board- 
man claims  in  this  action  that  the  contract  executed  be- 
tween him  and  Gregan  does  not  express  the  true  agree- 
ment between  them  ;  that,  in  the  absence  of  his  counsel, 
representations  were  made  to  him  by  Gregan' s  attorney, 
which  were  untrue ;  and,  influenced  by  him,  he  signed 
the  contract.  That  the  contract  approved  by  his  attor- 
ney, and  agreed  to  by  himself,  provided  that  Gregan 
should  hold  the  lease  as  security  for  the  advances  he 
would  have  to  make.  That  this  contract  was  suppressed 
by  Gregan' s  attorney,  and  that  the  agreement  actually 
executed  was  substituted  in  its  place.  That  a  partner- 
ship existed  between  him  and  Gregan. 

He  claimed  that  the  first  lease  was  redeemed  by 
the  payment  made  by  Gregan  to  Livingston,  and  that, 
if  not  redeemed,  the  new  lease  was  held  by  Gregan  in 
trust  for  him  ;  and  that  the  agreement  between  him  and 
Gregan  should  be  reformed  and  specifically  enforced. 

Gregan  died  pending  the  litigation,  and  his  adminis- 
trator was  substituted  as  defendant. 

A.  Matthews,  A.  J.  Vanderpoel  and  Henry  Nicoll, 
for  plaintiff. 

T.  C.  Fields  and  John  Grafiam,  for  the  defendants 
Davidson  and  Brewer. 
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Lewis  L.  DeJqfield,  for  the  defendant  Livingston. 

JOXES,  J. — To  make  a  case  for  the  reformation  of  a 
written  contract,  it  must  be  shown  that  the  written  in- 
strument does  not  express  the  real  contract. 

This  must  "be  shown  by  clear  and  entirely  satisfac- 
tory proof,  and  the  relief  will  not  be  granted  "when- 
ever the  evidence  is  loose,  equivocal,  or  contradictory, 
or  is  in  its  texture  open  to  doubt  or  to  opposing  pre- 
sumptions" (see  remarks  of  Judge  MONELL  in  Pennell 
r>.  Wilson,  2  Robt.,  509). 

The  evidence  in  this  case  is  not  sufficient  to  make 
out  that  the  written  instruments  do  not  express  the  real 
contract. 

Again,  as  an  element  in  the  proof  to  establish  that 
the  written  contract  does  not  express  the  true  contract, 
it  is  necessary  to  show  that  by  mutual  mistake,  acci- 
dent or  fraud  on  the  part  of  the  defendant,  the  writings 
have  failed  to  express  the  true  agreement ;  if  no  such 
element  is  shown  to  exist,  the  conclusion  is  irresistible 
that  whatever  may  have  been  the  original  propositions 
made  and  accepted,  they  were  altered  before  the  final 
completion  of  the  contract,  and  that  the  agreement  con- 
cluded on  is  that  which  is  expressed  in  the  written 
agreement. 

I  think  the  evidence  in  this  case  fails  to  establish 
that  in  the  instrument  in  question  there  is  anything 
omitted,  inserted,  or  changed,  by  mistake,  accident,  or 
fraud. 

The  complaint,  therefore,  must  be  dismissed,  and 
the  judgment  go  for  the  defendants  on  the  merits,  unless 
the  plaintiffs  can  have  relief  upon  the  contract  alleged 
and  insisted  on  in  the  answer. 

Plaintiffs'  counsel,  at  the  hearing,  while  insisting 
and  urging  that  plaintiffs  are  entitled  to  have  the  con- 
tract reformed,  and  specifically  performed  as  reformed, 
and  refusing  to  abandon  that  claim  and  adopt  in  its 
place  the  contract  as  alleged  in  the  answer,  claims  that 
the  court  should  give  relief  according  to  that  contract 
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which  the  defendants  insist  on,  but  which  the  plaintiffs 
have  always,  and  still  do,  repudiate,  and  refuse  to 
adopt. 

Section  275  of  the  Code  provides  that  where  the  com- 
plaint is  answered,  the  court  may  grant  the  plaintiff 
any  relief  consistent  with  the  case  made  by  the  com- 
plaint, and  embraced  within -the  issue. 

This  is  no  more  than  the  former  equity  doctrine, 
where  the  complaint  contained  a  general  prayer  for 
relief. 

Consequently,  I  have  been  referred,  in  support  of 
plaintiff's  proposition,  to  decisions  in  equity  suits  made 
in  the  English  courts,  the  courts  of  the  sister  States, 
and  of  this  State,  prior  to  the  adoption  of  the  Code. 

I  have  examined  all  the  cases  to  which  I  have  been 
referred,  and  also  others  which  have  come  under  my 
notice,  and,  although  one  or  two  of  the  decisions  in  the 
sister  States  certainly  go  a  great  way,  yet,  taking  all 
the  decisions  together,  they  fail  to  satisfy  me  that  there 
is  any  established  principle  which  would  justify  so 
great  a  departure  from  the  general  rule,  that  the  relief 
granted  must  be  consistent  with  the  case  made  by  the 
bill,  as  granting  relief  upon  the  defendants'  answer  in 
this  case  would  be. 

The  most  recent  English  case  I  have  met  with  is  that 
of  Jeffry  v.  Stephens  (6  Jur.  N.  £,  947),  which  was  a 
bill  for  specific  performance,  where  the  learned  chan- 
cellor, although  he  declared  that  the  proposition  that 
where  the  plaintiff  brings  forward  one  species  of  agree- 
ment, and  the  defendant  relies  on  another,  the  plaintiff 
may,  at  the  hearing,  adopt  the  agreement  which  is  set 
up  by  the  defendant, — is  borne  out  by  the  authorities  ; 
still  refused  in  that  case  to  let  in  the  doctrine,  holding 
that  it  did  not  apply  to  a  case  where  the  plaintiff  had 
all  the  way  through  repudiated  the  agreement  set  up 
by  the  defendant,  and  acted  as  if  no  such  agreement  ex- 
isted. 

It  will  be  observed  that  the  learned  judge  lays  down 
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tlie  doctrine  to  be  that  the  plaintiff  may  at  the  hearing 
adopt  the  agreement  alleged  by  the  defendant. 

By  the  phrase  '"  may  at  the  hearing  adopt,"  I  un- 
derstand the  learned  chancellor  to  mean  that  the  plain- 
tiff may  waive  the  agreement  he  has  alleged,  and  ac- 
cept in  lieu  thereof  that  alleged  by  the  defendant ;  but 
that  he  cannot  insist  on  his'own  agreement,  and  say  to 
the  court,  "I  insist  on  this  being  the  agreement,  and 
that  the  defendant's  alleged  agreement  is  not  the  agree- 
ment, and  if  you  decide  against  me  I  do  not  mean  to  rest 
satisfied  with  that  decision  ;  but  I  want  you  to  decree  in 
my  favor  a  specific  performance  of  the  agreement  which 
he  alleges,  but  which  I  not  only  now,  but  intend  all 
the  way  through,  to  insist  is  not  the  agreement ;  so  that 
if  I  am  defeated  all  the  way  through,  and  forced  to  take 
his  agreement  or  none  at  all,  then  I  may  have  the  bene- 
fit of  that  which  is  forced  on  me  against  my  constant 
repudiation  of  it." 

No  case  is  cited  by  the  learned  judge  in  support  of 
the  doctrine.  I  have  examined  the  authorities  cited  by 
the  counsel  for  the  plaintiff  in  that  case,  and  have  been 
unable  to  discover  that  they  support  the  doctrine.  If 
sustained,  it  seems  to  me,  it  must  be  on  the  ground  that 
it  ends  litigation,  since  it  amounts  to  this,  that  both 
parties  coincide  in  their  views  as  to  what  the  agreement 
is  that  is  to  be  performed. 

In  the  present  case,  the  plaintiffs  have  not  adopted 
the  agreement  alleged  by  the  defendants  in  their  an- 
swer ;  so  far  from  this,  they  claim  that  even  if  the  proof 
does  not  establish  their  own  version  of  the  agreement, 
yet  it  also  fails  to  establish  the  defendants',  and  conse- 
quently they  want : 

First.  Their  own  agreement. 

Second.  If  the  proof  does  not  entitle  them  to  that,  then 
an  agreement  according  to  the  proof ;  and 

Third.  If  neither  of  these  two  things  can  be  done,  then 
the  agreement  alleged  by  the  defendants  ;  and  this  last 
he  desires  to  obtain,  not  by  adoption,  but  by  a  decision 
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of  the  court,  which  he  may  attack  and  endeavor  to 
overturn. 

I  have  found  no  principle  which  entitles  him  to  this. 
The  cases  cited  "by  the  plaintiffs*  counsel  in  the  case 
of  Jeffry  •#.  Stephens,  do,  however,  sustain  the  doctrine 
that  where,  in  a  bill  filed  to  compel  the  specific  per- 
formance of  an  agreement,  the  statement  of  the  agree- 
ment is  substantially  correct,  the  bill  will  not  be  dis- 
missed merely  because  it  states  a  covenant  which  is  not 
established  by  the  proof,  or  omits  some  covenant  favor- 
able to  the  defendant,  which  is  set  up  in  the  answer  and 
established  by  the  proof.  Among  the  cases  thus  cited 
is  Mortimer  v.  Orchard  (2  Vesey  «/}*.,  243),  which  seems 
to  have  been  the  first  case  where,  although  a  plaintiff 
failed  to  prove  the  agreement  as  alleged  by  him,  yet 
the  court  gave  him  a  decree  for  the  specific  performance 
of  the  ngreement  as  alleged  by  the  defendants.  In  that 
case  the  agreement  alleged  was  to  renew  a  lease ;  the 
answer  admitted  an  agreement  to  renew,  but  different 
from  that  set  up  in  the  bill.  The  chancellor  said  :  "In 
strictness,  the  bill  ought  to  be  dismissed  ;  but  as  there 
had  been  an  execution  of  some  agreement  between  the 
parties,"  specific  performance  was  decreed  according  to 
the  answer,  with  costs  against  the  plaintiff. 

The 'report  of  the  case  is  loose  and  unsatisfactory, 
and  the  reasoning  of  the  learned  judge  inconclusive.  The 
extent  of  the  variance  between  the  two  agreements  does 
not  appear  ;  and  I  think  it  cannot  be  regarded  as  going 
further  than  the  other  cases  cited  by  the  plaintiff's  coun- 
sel in  Jeffry  v.  Stephens. 

The  doctrine  of  these  cases  goes  to  this  extent,  and 
no  further,  viz  :  that  when  a  plaintiff  files  a  bill  to  com- 
pel a  specific  performance,  and  the  agreement  as  al- 
leged is  admitted  by  the  answer  with  some  modifica- 
tions or  variations,  or  is  substantially  proved,  though 
the  plaintiff  has  failed  to  establish  the  precise  terms  by 
him  alleged,  then  the  court  will  look  into  the  answers 
and  proofs,  and  establish  the  terms  of  the  agreement. 

In  all  these  cases,  the  plaintiff  having  proved  there 
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was  a  parol  agreement  of  the  nature  of  the  one  he 
sought  to  enforce,  but  failing  to  establish  the  precise 
terms  of  it  as  alleged,  the  court,  considering  how  diffi- 
cult it  is  to  establish  the  precise  terms  of  a  parol  agree- 
ment, by  reason  of  the  absence  of  witnesses,  their  want 
of  recollection,  or  misconception  of  the  language  of  the 
parties,  held  that  the  precise  terms  of  the  agreement 
thus  left  in  doubt,  or  failed  to  be  established,  were  sub- 
sidiary to  the  agreement,  and  it  was  only  necessary 
to  establish  them  to  prevent  the  agreement  from 
being  void  for  uncertainty  ;  and  consequently  held  that 
as  the  complaint  made  a  case  for  the  specific  perform- 
ance of  an  agreement  to  do  a  particular  thing,  and  as 
the  proof  established  such  an  agreement,  the  establish- 
ment of  the  precise  terms  being  merely  subsidiary 
thereto,  fell  within  the  case  made  by  the  bill  (Parks  v. 
Taswell,  4  Jur.,  186). 

The  cases  in  the  courts  of  this  State,  to  which  I  have 
been  referred,  go  no  further  than  this. 

This  doctrine  has  always  been  considered  anomalous 
and  a  departure  from  established  principles  (Story  Eq. 
PI;,  >§  503,  c ;  Mortimer  v.  Orchard,  2  Vtsey  Jr.,  243  ; 
Rose  v.  Mynatt,  7  Yerg.,  30). 

I  am  unwilling  to  carry  it  any  further  than  to  the 
extent  to  which  it  has  already  been  engrafted  on  our 
system  of  jurisprudence. 

It  is  true  that  some  few  decisions  in  the  courts  of  our 
sister  States  have  apparently  gone  further,  and  held 
that,  although  the  plaintiff  fails  to  establish  the  case 
made  by  his  bill  in  its  entire  scope  and  meaning,  indeed, 
failing  to  prove  a  single  allegation,  yet  he  may  have  re- 
lief according  to  the  allegations  of  the  answer,  without 
adopting  them  at  the  hearing  as  constituting  his  case. 

If  these  decisions  in  fact  went  to  that  extent,  I 
should  decline  to  follow  them,  as  they  are  not  binding 
authority  in  this  State,  and  are  unsupported  either  by 
reasoning  or  the  citation  of  adjudged  casea.  But,  on  an 
analysis,  I  think  none  of  them  go  to  that  extent,  except 
the  case  of  Baily  v.  Baily,  which  appears  to  have  been 
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decided  upon  a  ground,  as  hereafter  shown,  not  appear- 
ing in  this  case  ;  the  soundness  of  which  it  is  not  essen- 
tial now  to  inquire  into. 

One  of  these  cases  is  that  of  Reppier  v.  Buck  (5 
B.  Monr.,  98),  where  the  court  held  "although  the 
complainants  allege  the  deed  to  be  fraudulent,  yet  they 
pray  for  general  relief;  and  the  bill  is  so  drawn  that  the 
chancellor  under  it  may,  and  we  think  should,  decree  a 
distribution  according  to  the  provisions  of  the  deeci." 
The  report  does  not  give  the  bill  in  extenso,  and  from 
the  remarks  of  the  court,  it  is  to  be  gathered  that  it 
made  a  case  as  well  for  a  distribution  under  the  deed 
according  to  its  provisions,  as  for  setting  aside  the  deed 
and  a  distribution  irrespective  of  its  provisions. 
Whether  such  a  bill  would  be  objectionable  as  vio- 
lating the  rules  of  equity  pleading,  was  a  question  not 
raised  or  mooted. 

Another  case  is  that  of  Rose  «.  Mynatt  (7  Yerg.^  30). 
The  bill  stated  a  case  of  fraud,  but  it  also  stated  that 
the  transaction  was  one  between  attorney  and  client ; 
that  the  boy  Daniel  was  put  in  defendant's  possession 
as  indemnity  for  his  being  security,  and  that  although 
defendant  had  been  relieved  from  his  suretyship,  still 
he  retained  possession  of  the  boy,  claiming  to  hold  him 
absolutely,  and  the  relief  prayed  for  was  to  recover  the 
boy  Daniel.  The  answer  alleged  that  the  boy  Daniel 
was  transferred  to  the  defendant  absolutely,  as  compen- 
sation for  services  to  be  rendered  by  him  as  attorney 
and  counsel  for  the  plaintiff. 

The  court,  after  using  the  following  language  :  "  As 
a  general  rule,  in  a  court  of  equity,  as  well  as  in  a 
court  of  law,  the  party  must  recover  according  to  his  al- 
legations, if  at  all.  But  this  rule  is  not  so  strictly  en- 
forced in  equity  as  at  law.  Although  this  is  the  gene- 
ral rule,  yet  there  are  exceptions,"  and  referring  to  the 
case  of  Mortimer  v.  Orchard,  in  2  Vesey  Jr.,  243, — held 
that  such  an  agreement  between  attorney  and  client  as 
that  set  up  in  the  answer,  could  not  stand  ;  that  the  boy 
was  held  by  defendant  simply  as  collateral  security  for 
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payment  of  his  reasonable  compensation,  and,  there- 
fore, the  answer  presented  no  defense  to  the  plaintiff's 
rlaim  for  a  re-delivery  of  .the  boy,  but  that  the  plaintiff 
ought  to  pay  the  defendant  tlie  amount  of  his  reason- 
able compensation  before  taking  the  boy ;  the  court 
therefore  fixed  the  reasonable  compensation  at  fifty  dol- 
lars, and  decreed  that  the  boy  should  be  delivered  up 
to  the  plaintiff  on  payment  of  that  sum. 

As  the  "bill  alleged  that  the  boy  was  placed  in  the 
defendant's  hands  as  security,  and  sought  to  have  him 
re-delivered  on  the  ground  that  the  object  for  which  the 
security  had  been  given  was  accomplished,  the  decision 
seems  to  have  proceeded  on  the  ground  that  the  relief 
granted  came  within  the  case  made  by  the  bill,  al- 
though it  alleged  a  delivery  as  security  upon  a  special 
contract  for  one  object,  which  had  been  accomplished, 
and  the  facts  established  to  the  court  were  that  by  ope- 
ration of  law  he  was  delivered  to  and  held  by  the  de- 
fendant as  collateral  security  for  another  object,  which 
had  not  been  accomplished.  This  is  carrying  the  doc- 
trine of  bringing,  by  construction,  within  the  case  made 
by  the  bill,  a  case  differing  from  that  therein  alleged,  to 
its  utmost  verge.  Under  the  peculiar  phase  of  the  case, 
the  disposition  made  of  it  may.  perhaps,  be  proper  and 
justifiable;  but  in  my  view  it  does  not  warrant  the  ex- 
tension of  the  doctrine  to  the  case  at  bar. 

Another  of  the  cases  is  Baily  n.  Baily  (8  IlumpJi., 
334),  in  which  case  the  court  did  certainly  grant  to  the 
plaintiff,  upon  the  defendant's  answer,  relief  clearly  not 
within  the  case  made  by  the  bill.  This,  as  appears 'by 
the  opinion  of  the  court,  was  based  on  an  admission  in 
the  answer  that  the  defendant  was  willing  to  perform 
the  contract  alleged  by  him,  as  the  court  might  direct ; 
for  the  language  of  the  court  is  "Inasmuch  as  the  de- 
fendant William  Baily  admitted  in  his  answer  that  he 
had  agreed  to  convey,  in  consideration  of  the  deed 
made  to  him,  a  certain  tract  of  land,  and  that  he  was 
willing  to  convey  the  same  as  the  court  might  direct, 
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the  complainant  may  have  a  decree  vesting  him  with  a 
title  to  the  same." 

The  above  doctrine  established  by  the  cases  relied 
on  by  the  plaintiff's  counsel  in  the  case  of  Jeffry  v. 
Stephens,  is,  in  my  view,  inapplicable  to  the  present 
case. 

The  plaintiff  here  seeks  to  reform  a  written  agree- , 
ment ;  he  sets  forth  in  his  complaint  that  the  defendant 
relies  on  a  written  contract,  such  as  he  now  insists  on  in 
his  answer  ;  he  then  sets  forth  that  that  contract  does 
not  express  the  true  agreement,  and  denies  that  he  ever 
entered  into  that  contract ;  he  then  sets  forth  what  he 
claims  the  true  agreement  to  be  ;  he  then  sets  forth  the 
circumstances  under  which  he  was  induced  to  sign  the 
contract  insisted  on  by  the  defendant,  and  claims  to 
have  it  reformed  according  to  his  view  of  what  the  true 
agreement  was. 

I  confess  my  inability  to  perceive  how  this  'com- 
plaint makes  a  case  for  the  specific  performance  of  the 
contract  alleged  in  the  answer. 

I  The  whole  complaint  is  antagonistic  to  that  contract. 
It  strikes  at  the  very  root  of  it,  and  alleges  that  agree- 
ment was  never  made.  It  does  not  admit  that  the 
agreement  was  made,  and  then  seek  to  avoid  it  on  the 
ground  that  it  was  fraudulently  made. 

Nor  is  a  case  presented  where  the  proofs  show,  or 
the  parties  concede,  that  there  was  an  agreement  be- 
tween them  of  the  nature  of  the  one  alleged  by  plaintiff, 
and  the  only  dispute  is  as  to  what  the  terms  of  that 
agreement  are.  For  here  the  plaintiff  claims  there  was 
to  be  simply  a  mortgage  of  the  lease,  while  the  defend- 
ant claims  there  was  to  be  an  absolute  assignment  of 
the  lease,  with  an  agreement  to  re-assign  a  portion  in  a 
certain  event.  The  two  claims  are  totally  inconsistent. 
Neither  partakes  of  the  nature  of  the  other. 

Nor  does  the  defendant  come  into  court,  and  by  his 
answer  submit  to  the  discretion  of  the  court  whether 
to  decree  performance  of  the  contract  alleged  by  him 

or  not. 
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I  am  unable  to  perceive  any  principle  upon  which 
these  plaintiffs,  having  wholly  failed  to  establish  their 
case,  can  in  this  action,  despite  the  objection  of  the  de- 
fendants, obtain  that  which  they  have  never  requested 
from  defendants,  and  for  which  they  did  not  institute 
this  action,  and  which  they  still  refuse,  and  will  con- 
tinue to  refuse,  to  take,  unless  the  court,  by  denying 
them  anything  else,  compels  them  to  accejft  it. 

With  respect  to  the  alleged  partnership,  I  think  it  is 
unsnstained  by  the  proof. 

With  respect  to  the  transaction  between  Cregan, 
Delafield  and  Livingston,  relative  to  the  payment,  as 
they  express  it,  of  a  sum  equal  to  the  back  rent,  taxes, 
&c.,  I  think  it  does  not  amount  to,  and  cannot  be  re- 
garded as,  a  redemption,  so  far  as  plaintiffs  are  con- 
cerned. As  between  the  party  paying  and  the  party 
recovering,  the  question  whether  the  payment  operates 
as  a  redemption,  depends  on  the  intent  of  the  parties  ; 
if  they  did  not  intend  it  to  be  a  redemption,  the  bare 
fact  that  the  sum  paid  equalled  the  amount  which  it 
would  be  necessary  to  pay  to  redeem,  would  not  make 
such  payment  a  redemption.  In  this  case  it  clearly  was 
not  intended  by  either  Cregan,  or  Delafield,  or  Living- 
ston, that  there  should  be  any  redemption.  As  to 
whether  the  transaction  would  be  held  to  amount  to  a 
redemption  as  respects  third  persons,  would  depend  on 
whether  it  was  a  fraudulent  contrivance  to  prevent 
those  who  would  be  entitled  to  redeem  from  exercising 
that  right ;  if  it  was,  and  the  landlord  participated  in 
the  fraud,  it  would  probably  be  held  that  the  old  lease 
was  redeemed,  and  the  new  one  of  no  effect  as  regards  a 
person  injured  by  the  fraud  ;  but  if  the  landlord  did 
not  participate,  then  the  new  lease  would  probably  be 
deemed  as  substituted  in  place  of  the  old  ;  if  it  was  not 
a  fraudulent  contrivance,  then  as  the  right  of  all  par- 
ties entitled  to  come  in  and  redeem  in  the  statute  time 
was  not  affected  by  the  transaction,  there  would  be  no 
principle  on  which  to  hold  that,  contrary  to  the  inten- 
tion of  the  parties  to  the  transaction,  it  amounted  to  a 
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redemption  in  favor  of  those  who,  by  their  own  neglect, 
failed  to  exercise  their  right  of  redemption. 

In  this  case,  the  transaction  was  not  a  fraudulent 
contrivance  on  the  part  of  any  one,  so  far  as  the  plain- 
tiff is  concerned.  The  evidence  clearly  shows  that  Mr. 
Boardman  (who  is,  hi  reality,  the  party  interested,  his 
wife  simply  holding  the  legal  title  for  him)  never  de- 
signed that  the  premises  should  be  redeemed  ;  and  he 
knew  that  the  lessors  would  do  nothing  to  facilitate  a 
redemption  ;  and  the  circumstances,  indicia,  and  evi- 
dence in  the  case  clearly  establish  to  my  mind  that  Mr. 
Boardman  well  knew  of  the  transaction  between  Cregan, 
Livingston  and  Delafield,  and  that  it  was  not  intended 
by  them  to  operate  as  a  redemption. 

Upon  a  full  review  of  the  whole  case,  I  think  the 
complaint  must  be  dismissed  on  the  merits  as  to  all  the 
defendants,  with  costs. 

One  bill  of  costs  to  defendants  Davidson  and  Brew- 
er, and  a  separate  one  to  defendants  Livingstons. 

Let  the  defendants  prepare  such  findings  of  fact  and 
law  as  they  deem  the  above  opinion,  proofs,  and  plead- 
ings call  for,  and  let  the  plaintiffs  prepare  such  findings 
of  fact  and  law  as  they  desire  to  request  me  to  find ; 
and  each  submit  to  me  their  proposed  findings,  and  I 
will  settle  them. 
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PR.  (except  No.  6) ;  6  and  7  ROBERTSON  ;  and  1  TUCKER'S  SURR.  R. 


ACCOUNTING. 

In  an  action  seeking  to  charge  defendants  as  agents,  they  insisted  that 
the  agreement  was  in  effect  a  partnership,  and  demanded  a  mutual  ac- 
counting, but  did  not  allege  or  pray  a  dissolution. — Held,  that  under 
the  circumstances  a  mutual  accounting  must  be  had,  irrespective  of  the 
question  whether  there  had  been  a  partnership  ;  and  that  as  defend- 
ants claimed  a  balance  to  be  due  them,  they  were  not  bound  first  to 
bring  into  court  the  funds  held  by  them.  N.  Y.  Superior  Ct.  Sp.  T., 
1867,  Fairchild  v.  Valentine,  7  Robt.,  564. 

CONTEMPT;  REFERENCE. 

ACKNOWLEDGMENT     OF    DEEDS. 

An  introduction  to  the  officer,  of  the  persons  making  acknowledgment, 
through  such  a  person  as  satisfies  the  officer's  conscience  that  he  may 
certify  that  he  knows  them  to  be  the  persons  executing  the  instrument, 
is  sufficient.  Proof,  by  oath  to  identity,  is  not  necessary  merely  because 
the  officer  had  no  previous  acquaintance  with  them.  Supreme  Ct., 
1869,  Wood  v.  Bach,  54  Barb.,  134;  reversing  Jones  v.  Bach,  48  Id., 
568. 

ACTION. 

1.  It  may  be  regarded  as  settled,  that  in  respect  to  wrongs  and  injuries 
affecting  the  public  at  large,  whether  actually  committed  or  appre-. 


454  ABBOTTS'  PRACTICE  DIGEST. 


bonded,  the  remedy,  whether  civil  or  criminal,  is  by  a  prosecution  in- 
stituted by  the  State  in  its  political  character,  by  the  attorney-general, 
or  some  other  officer  authorized  to  act  in  its  behalf;  and,  where  a 
wrong  committed  against  the  public  also  includes  a  private  injury,  that 
the  latter  may  be  prosecuted  lor  at  the  suit  of  the  party  injured  ;  yet 
where  there  is  no  direct  individual  injury,  no  action  can  be  maintained 
by  a  citizen  on  the  ground  that  his  interests  as  a  member  of  the  body 
politic  have  been  disturbed.  N.  T.  Superior  C't.  Sp.  T.,  18G9,  Ely  v. 
Connolly,  Ante,  8. 

2.  An  action  lies  by  the  attorney-general,  in  the  name  of  the  People,  upon 
his  own  information,  to  determine  which  of  two  classes  of  persons,  each 
claiming  to  constitute  the  board  of  direction  of  a  corporation,  are  enti- 
tled to  hold  office.     Supreme  Ct.  Sp.  T.,  18G9,  People  v.  Albany  &  Sus- 
quehanna  R.  R.  Co.,  Ante,  265. 

3.  The  issues   of  fact  in   such  action  are  triable  by  the  court  without  a 
jury,  except  that  the  whole,  or  any  particular  issue  involved,  may  be 
ordered  to  be  tried  by  a  jury.     Ib. 

4.  An  application  to  submit  such  issues  to  a  jury  may  be  held  to  be  too 
late,  after  the  parties,  counsel  and  witnesses  are  present,  and  the  trial 
has  been  actually  commenced.     Ib. 

5.  The  plaintiff  alleged  in  his  complaint  that  the  defendants,  the  Metro- 
politan Fire  Department,  established  by  act  of  legislature,  owned  and 
worked  a  steam  fire  engine,  and,  plaintiff  being  lawfully  in   the  street 
where  defendants  were  operating  it,  the  boiler  burst  by  reason  of  its 
faulty  materials  and  its  careless  construction  and  use  by  defendants' 
servants,  by  means  of  which  plaintiff  was  injured. — Held,  that  the  ac- 
tion would  lie.     .AT.  Y.  Superior  Ct.,  1869,  Clarissy  v.  Metropolitan  Fire 
Department,  Ante,  352. 

6.  In  the  case  of  the  diversion  of  a  running  stream,  to  the  injury  of  a  ripa- 
rian owner,  who  is  entitled  to  have  the  waters  flow  in  their  natural  bed, 
such  owner  may,  in  one  action,  recover  damages  for  the  wrong  done  and 
obtain  an  injunction  compelling  a  restoration  of  the  waters.     Ct.  of  Ap- 
peals, 1869,  Corning  v.  Troy  Iron  &  Nail  Factory,  40  N.  Y.,   191;  af- 
firming 39  Barb.,  311. 

7.  It  is  not  necessary  first  to  establish  the  right  by  a  legal  action.     Ib. 

8.  A  municipal  corporation,  whose  officers  have  proceeded  without  juris, 
diction  to  sell  land  for  non-payment  of  an  assessment,  are  liable  to  an 
action  by  the  purchaser  to  recover  back  the  price  paid  ;   and  the  court 
will  not  presume  that  the  money  has  been  paid  over  by  the  defendant 
to  the  contractor,  for  the  payment  of  whose  work  the  assessment  was 
made.     Ct.  of  Appeals,  1869,  Chapman  v.  City  of  Brooklyn,  40  N.  Y., 
372. 

9.  It  seems,  that  taxes  illegally  imposed  and  collected  may  be  recovered 
back  in  an  action,  except  where  there  is  another  remedy.     Ib. 

10.  An  action  will  not  lie  to  set  aside  the  proceedings  of  commissioners 
of  highways,  or  to  restrain  them  from  carrying  out  an  order  made  by 
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them,  removing  an  encroachment,  whether  on  the  ground  that  they  had 
no  jurisdiction,  or  that  their  decision  was  unjust  or  irregular.  If  the 
latter  be  the  case,  the  remedy  is  by  certiorari ;  if  the  former,  an  action 
of  trespass  against  a  wrongdoer.  The  fact  that  there  are  errors  in  law 
which  a  certiorari  could  not  reach,  is  no  reason  for  the  interference  of  a 
court  of  equity.  [Citing  authorities.]  Ct.  of  Appeals,  18G9,  Hyatt  v. 
Bates,  40  N.  Y.,  164 ;  affirming  35  Barb.,  308. 

11.  In  an  action  by  a  mortgagor  against  a  mortgagee,  to  recover  damages 
for  an  unfair  sale  of  the  property,  it  appeared  that  the  property  was  the 
furniture  of  a  hotel,  distributed  among  a  large  number  of  rooms,  and 
that  the  mortgagee  had  sold  it  under  the  mortgage,  chiefly  in  bulk,  for 
a  sum  much  less  than  ft  would  have  brought,  if  it  had  been  sold  in  suit- 
able lots. — Held,  that  the  action  could  not  be  sustained.     The  action 
should  have  been  to  redeem.     And  the  defect  could  not  be  cured  by 
amendment,  for  no  tender  had  been  made.     N.  Y.  Superior  Cl.,  1869, 
Stoddard  v.  Denison,  Ante,  309. 

12.  Relief  in  equity  can  be  granted,  ex  ceqno  et  bono,  only  upon  payment  or 
tender  of  the  whole  debt.     Therefore,  where,  upon  an  unfair  sale,  less 
than  the  whole  debt  was  realized,  a  tender  of  the  residue  of  the  debt 
must  be  made,  to   lay  a  foundation  for  an  action  to  redeem.     (Per 
MONELL,  J.)     Ib. 

13.  In  an  equitable  action  to  redeem,  the  court  can  give  complete  relief; 
and  when  the  mortgagee,  by  disposing  of  the  property,  has  prevented  a 
redemption,  reparation  may  be  made  in  damages.     Ib. 

14.  An  action  for  damages  for  the  breach  of  a  covenant  of  quiet  enjoyment, 
contained  in  a  lease  executed  by  a  person  having  a  life  estate  in  the 
premises,  which  breach  was  occasioned  by  the  death  of  the  life  tenant, 
will  not  lie  against  the  executor  of  such  life  tenant  and  the  remainder- 
men jointly,  nor  against  the  remainder-men  in  any  form.    N.  Y.  Superior 
Ct.,  1869,  Coakley  v.  Chamberlain,  8  Abb.  Pr.  N.  S. 

15.  The  mere  fact  that  the  remainder-men,  by  an  action  instituted  for  that 
purpose,  collected  the  rent  reserved  by  the  lease,  from  the  death  of  the 
life  tenant  up  to  the  time  of  the  final  partition  of  the  premises,  cannot 
be  construed  into  an  adoption  and  ratification  of  such  covenant  on  their 
part.     Ib. 

16.  The  fact  that  an  action  has  been  brought  in  a  United  States  court, 
does  not  prevent  the  bringing  of  another  action  in  a  State  court  of  a 
State  not  within  the  jurisdiction  of  such  United  States  court.     N.  Y. 
Superior  Ct.  Sp.  T.,  1868,  Lorillard  Fire  Ins.  Co.  v.  Meshural,  7  Robt., 
308. 

17.  The  court  in  which  an  action  is  pending  cannot  grant  a  motion  com- 
pelling the  plaintiff  simply  to  stay  his  proceedings  in  another  court.     N. 
Y.  Superior  Ct.  Sp.  T.,  1868,  Liftchild  v.  Smith,  7  Robt.,  306. 

18.  It  seems,  that  in  an  action  of  partition,  a  guardian  ad  litem  cannot  have 
a  decree  against  his  ward,  both  being  defendants,  settling  their  ac- 
counts.    Matter  of  Moreau,  1  Tuck.,  470. 

CAUSE  OF  ACTION  ;  COMPLAINT  ;  PLEADING 
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ADJOURNMENT. 

1.  A  motion  for  the  adjournment  of  the  trial  of  a  cause  must  be  based  on 
an  affidavit,  and  will  not  be  entertained  on  an  oral  statement.     N.  F 
Superior  Ct.  Trial  T.,  18G9,  Brooklyn  Oil  Works  v.  Brown,  Ante,  382. 

2.  The  affidavits  must  be  to  the  merits,   to  the  materiality  of  absent 
evidence,  to  due  diligence  in  the  endeavor  to  procure  the  attendance  of 
the  witnesses,  and  an  assurance  of  probable  attendance  at  the  time  pro- 
posed.    Ib. 

3.  If  there  has  already  been  a  postponement  at  the  instance  of  the  moving 
party,  or  any  other  circumstance  to  raise  a  supposition  that  his  appli- 
cation is  merely  for  delay,  there  must  be  a  special  affidavit,  showing, 
to  the  satisfaction  of  the  court,  the  materiality  of  the  witness,  and  the 
necessity  of    the  postponement.      In   this  case,   the  affidavit    being 
faulty,  the  court  required  the  defendants  to  stipulate  to  allow  an  in- 
quest on  the  next  adjourned  day,  if  they  then  should  not  be  ready  to 
proceed.     Ib. 

JUSTICE'S  COCRT  ;  SUPPLEMENTARY  PROCEEDINGS. 

ADMINISTRATORS. 
EXECUTORS  AND  ADMINISTRATORS. 

ADMISSIONS. 

ANSWER,  5;   EVIDENCE. 

ADVERTISEMENT. 

EXECUTORS  AND  ADMINISTRATORS,  26. 

AFFIDAVIT. 

ADJOURNMENT;  ARREST;  ATTACHMENT;  DISCOVERY  AND  INSPECTION;  INJUNC- 
TION; INSOLVENCY;  MOTIONS  AND  ORDERS;  RECEIVER. 

ALIMONY. 

1.  An  order  for  alimony  will  not  be  granted  in  an  action  founded  on  al- 
leged adultery,  if  the  charges  are  all  made  on  information  and  belief, 
and  the  defendant  positively  denies  them,  and  no  affidavits  are  tendered 
in  support  of  them.     [2  Paige,  621.]     N.  Y.  Superior  Ct.  Sp.  T.,  1867, 
Monk  v.  Monk,  7  Robt,,  153.  . 

2.  In  a  wife's  suit  against  her  husband  for  a  divorce  for  his  adultery,  both 
parties  being  professional  musicians,  dependent  on  personal  earnings, 
the  husband  may  be  required  to  pay  temporary  alimony,  if  earning 
more  than  is  required  for  his  own  support,  and  if  the  plaintiff  is  unable 
to  obtain  employment,  and  her  support  is  rapidly  consuming  her  small 
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savings  from  former  earnings.     N.  Y.  Superior  Ct.  Sp.  T.,  1868,  Hoff- 
man v.  Hoffman,  7  Robt.,  474. 

3.  A  wife,  sued  by  her  husband  for  a  divorce,  who  swears  positively  to 
facts  amounting  to  adultery  on  the  part  of  the  husband,  sufficiently 
pleaded  as  an  affirmative  defense,  is  entitled  to  alimony  and  counsel 
fees.  [Following  1  Abb.  Pr.  N.  S.,  358.]  N.  Y.  Superior  Ct.  Sp.  T., 
1807,  Clark  v.  Clark,  7  Robt.,  284. 

AMENDMENT. 

1.  The  court  have  power,  at  general  term,  to  modify  a  judgment  dismiss- 
ing a  complaint  absolutely,  rendered  at  a  special  term,  so  as  to  add  to 
it  a  direction  to  let  the  cause  stand  over  to  add  parties,  in  a  proper  case, 
and  the  ex-parte  settlement  or  signing  of  judgment  does  not  prevent  the 
exercise  of  such  power ;   but  if  plaintiffs  would  not  be  better  off  under 
the  evidence,  by  so  doing,  the  only  modification  allowed  should  be  mak- 
ing the  judgment  without  prejudice  to  a  new  action.     N.  Y.   Superior 
Ct.,  18G8,  Loeschigk  v.  Addison,  7  Robt.,  506. 

2.  Although  the  New  York  superior  court  treat  a  dismissal  of  the  com- 
plaint, in  an  action  of  a  common  law  nature,  at  the  trial,  after  plaintift 
rests,  as  only  equivalent  to  a  nonsuit,  and  no  bar  to  another  action  [2 
Duer,  50] ;   they  will,  on  motion,  amend  the  judgment  of  dismissal  en- 
tered thereon,  by  inserting  the  words,  "  without  prejudice  to  the  right 
of  the  plaintiffs  to  commence  a  new  action."     N.  Y.  Superior  Ct.  Sp.  T., 

1867,  Mechanics'  Banking  Association  v.  Mariposa  Co.,  7  Robt.,  225. 

3.  The  clerk  of  the  court  may,  without  written  order  of  court,  amend  an 
entry  made  by  him  in  his  minutes,  so  as  to  correct  an  error  therein,  and 
conform  the  entry  to  the  decision  made.     N.  Y.   Superior   Ct.  Sp.   T., 

1868,  Smith  v.  Coe,  7  Robt.,  477. 

4.  Leave  to  amend  a  notice  of  pendency  of  action,  and  a  return  to  attach- 
ment, by  inserting  description  of  land, — granted.     Vanderheyden  v.. 
Gary,  38  How.  Pr.,  367. 

5.  In  an  action  against  the  corporation  of  the  city  of  New  York,  the 
court  have  not  power  to  grant  an  application  (even  on  consent,  had  the 
counsel  for  the  corporation  power  to  give  such  consent)   to  substitute 
the  supervisors  of  the  county  as  the  defendants,  in  place  of  the  city, 
without  service  of  process  upon  them.     N.  Y.  Superior  Ct.}  1868,  Mc- 
Garry  v.  Supervisors  of  New  York,  7  Robt.,  464. 

6.  A  motion  for  leave  to  amend  a  complaint  in  divorce,  charging  adultery, 
by  adding,  after  the  words  stating  where  the  offense  was  committed, 
such  words  as — "  and  at  a  house  of  ill  fame  in  Spring-street,  and  at  di- 
vers other  times  and  places  in  said  city," — should  not  be  allowed,  for 
the  allegation  is  not  sufficiently  specific.     The  location  of  the  house 
must  be  specified,  or,  in  case  of  inability,  the  nature  of  the  proof  re- 
ferred to.     N.  Y.  Superior  Ct.  Sp.  T.,  1868,  Pramagiori  v.  Pramagiori, 
7  Robt,,  302. 
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ANIMALS. 

1.  The  act  of  1867, — allowing  seizure  and  sale  of  animals  running  at  large, 
— is  not  unconstitutional  in  its  application  to  animals  taken  on  the 
highways.     [Distinguishing  Rockwell  v.  Nearing,  35  N.  Y.,  302.]     Su- 
preme Ct.,  1869,  Campbell  v.  Evans,  54  Barb.,  566. 

2.  Nor  is  the  act  of  1867  unconstitutional  in  its  application  to  animals 
trespassing  on  private  grounds  (as  was  held  of  the  act  of  1862  in  Rock- 
well v.  Nearing,  35  N.  Y.,  302).   Supreme  Ct.,  1869,  Fox  v.  Dunckel,  38 
How.  Pr.,  136. 

3.  Under  the  act  of  1867, — which  authorizes  the  seizure  and  sale  of  ani- 
mals taken  running  at  large, — the  fact  that  they  were  so  doing  by  the 
sufferance  or  permission  of  the  owner,  is  not  a  jurisdictional  fact.     Sec- 
tion 1  of  the  act  makes  it  unlawful  for  animals  to  run  at  large  on  the 
highway,  and  imposes  upon  overseers  the  duty  of  seizing  and  taking 
such  cattle  into  their  possession.     And  this  is  the  only  fact  necessary 
to  be  shown  to  justify  the  officer  in  making  the  seizure ;  and  if  the  com- 
plaint shows  this,  it  gives  the  justice  jurisdiction,  in  the  very  words  of 
the  statute,  to  hear  and  determine  the  matter.  Supreme  Ct.,  1869,  Camp- 
bell  v.  Evans,  54  Barb.,  566. 

4.  It  is  not  essential  that  the  return  of  the  constable  serving  the  saramons 
should  show  that  he  was  a  constable.     His  affidavit  of  service,  with 
proof  that  he  was  a  constable,  is  enough.     Ib. 

5.  It  seems,  that  the  posting  of  notice  is  to  be  on  the  nearest  schoolhouse 
to  the  place  of  the  finding ;  but  a  return  in  the  words  of  the  statute  is 
enough.     Ib. 

6.  Personal  notice  to  the  owner  is  not  essential    76. 

ANOTHER  ACTION  PENDING. 

The  existence  of  a  judgment  against  joint  debtors,  on  service  of  one,  un- 
der section  375  of  the  Code  of  Procedure,  is  not  another  action  pending, 
which  precludes  anew  action.  N.  Y.  Superior  Ct.  Sp.  T.,  1868,  Prince 
v.  Cujas,  7  Robt.,  76. 

ACTION,  16. 

ANSWER. 

1.  In  an  action  for  damages  for  an  alleged  malicious  wrong,  facts  in  miti- 
gation may  be  pleaded  by  way  of  answer.     Supreme  Ct.,  1869,  Beckett 
v.  Lawrence,  Ante,  403. 

2.  The  officers  of  a  religious  corporation,  such  as  vestrymen,  have  power 
to  act  in  the  preservation  of  order,  and  the  removal  of  disturbers  from 
the  meetings  of  the  church ;  and  in  an  action  against  such  persons, 
for  false  imprisonment,  it  is  not  irrelevant  to  allege  in  the  answer  that 
they  were  such  officers,  and  acted  as  such  in  the  transaction  complained 
of.     Ib. 
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3.  Allegations,  in  an  answer  in  such  an  action,  that  the  plaintiff,  who  was 
charged  with  the  disturbance,  expressed  intention  to  make  it,  and  had 
at  previous  times  made  similar  disturbances,  are  not  relevant,  and  may 
be  struck  out.     Ib. 

4.  The  court  have  power  to  strike  out  a  defense  as  sham  upon  the  sole 
ground  that  it  is  false.     [18  N.  Y.,  321,  and  cases  there  cited.]     But  they 
should  not  do  so,  unless  the  defendant  either,— 1st,  admits  its  falsity; 
or,  2nd,  while  denying  its  falsity  in  general  terms,  yet,  by  his  own 
showing,  demonstrates  that  the  denial  is  not  in  good  faith,  and  that  the 
answer  is  in  fact  false ;  or,  3rd,  by  not  denying,  admits  the  truth  of  suf- 
ficient of  the  facts  alleged  against  the  truth  of  the  answer  to  establish 
its  falsity;  or,  4th,  unless  where  the  answer,  consisting  of  denials  or  af- 
firmative allegations  made  on  information  and  belief,  and  the  motion 
being  made  on  affidavits  of  those  who  must  necessarily  be  possessed  of 
the  requisite  knowledge  as  to  the  truth  of  the  denials  or  allegations,  he 
does  not  show  the  sources  of  his  information,  or  anything  tending  to  show 
a  possibility  of  his  allegations  being  true ;  or,  5th,  unless  where  the  an- 
swer, consisting  of  a  denial  of  any  knowlege  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  an  allegation  in  the  complaint,  the  truth., 
or  falsity  of  which  is  presumptively  within  the  knowledge  of  the  de-* 
fendant,  and  the  motion  being  made  on  affidavits  tending  to  show  that 
the  defendant  has  sufficient  knowledge  or  information  to  form  a  belief, 
he  does  not,  by  opposing  affidavits,  show  that  he  has  not,  in  fact,  any 
knowledge  on  the  subject  sufficient  to  form  a  belief,  and  the  reasons 
why  he  has  not.     N.  Y.   Superior  CL,   1868,  McCarty  v.  O'Donnell,  7 
Robt.,  431. 

5.  The  ad-mission  of  facts  necessary  to  bring  a  case  within  the  third  ex- 
ception, is  required  to  be  clear  and  definite,  without  anything  appearing 
which  materially  detracts  from  their  force.     The  admission  arising  from 
want  of  a  denial  is  not  sufficient  to  justify  the  court  in  wholly  disre- 
garding  affirmative  allegations  positively  sworn  to,  to  the  contrary.  Jb. 

G.  The  defense  of  another  action  pending,  if  untrue  at  the  time  of  noticing 
a  motion  to  strike  it  out,  may  be  struck  out  as  sham,  although  it  was 
true  at  the  time  the  answer  was  served,  no  order  of  discontinuance  of 
the  former  action  having  then  been  entered.  N.  Y.  Superior  Cl.  Sp.  T., 
1867,  Clark  v.  Clark,  7  Robt.,  276. 

7.  If  a  defense  be  relevant,  irrelevant  or  repetitious  matter  in  it  may  be 
struck  out,  but  in  such  case  the  defense  must  be  still  left  to  stand  in 
substance.     Separate  allegations  must  not  be  stricken  out  as  false  and 
sham,  or  irrelevant  or  redundant,  when  the  parts  left  «onsist  of  allega- 
tions which,  standing  alone,  will  be  unintelligible,  or  consist  of  admis- 
sions which  were  materially  qualified  by  the  matter  struck  out.     N.  Y. 
Superior  Cl.,  1868,  Collins  v.  Coggill,  7  Robt.,  81. 

8.  In  an  action  to  charge  a  stockholder  with  debts  of  his  corporation,  alle- 
gations that  he  was  induced  to  become  a  stockholder  by  promises  made 
on  behalf  of  the  company,  and  a  denial  of  knowledge  of  the  indebted- 
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ness,  will  be  struck  out  on  motion.     N.  Y.  Superior  Ct.  Sp.  T.,  18C8, 
Collins  v.  Suau,  7  Robt.,  623. 

9.  An  answer  is  not  sham,  merely  because  the  plaintiff  has  shown  that  he 
has  a  strong  prima  facie  case  against  the  defendant.     N.  Y.  Superior  Ct. 
Sp.  T.,  1869,  Morey  v.  Safe  Deposit  Co.,  Ante,  199. 

10.  In  adjudging  an  answer  false,  not  only  must  the  plaintiff  show  a  clear 
prima  facie  case,  but  the  proof  of  the  falsity  of  the  answer  must  also  be 
clear,  if  not  decisive.     As  the  effect  of  such  a  decision  is  to  deprive  a 
party  of  the  right  of  trial  by  jury,  the  proof  of  the  untruth  of  the  an- 
swer should  be  of  no  doubtful  character.     Ib. 

11.  A  counter-claim  is  not  a  defense  which  can  be  struck  out  on  motion^ 
as  sham  or  irrelevant,  but  must  be  tested  by  demurrer,  or  by  objection 
on  the  trial.     N.  Y.  Superior  Ct.,  1868,  Collins  v.  Suau,  7  Robt.,  94. 

12.  Separate  allegations,  or  part  of  a  defense,  cannot  be  stricken  out  as 
sham  or  false.     [2  E.  D.  Smith,  398  ;  13  Abb.  Pr:,  93,  n. ;  Id.,  311.]     N. 
Y.  Superior  Ci.,  1868,  Collins  v.  Coggill,  7  Robt.,  81. 

APPEAL. 

^  1.  An  appeal  does  not  lie  from  a  refusal  to  postpone  a  trial,  though  en- 
tered as  an  order.  It  is  not  literally  every  "direction  "  of  a  judge,  re- 
duced to  writing,  which  will  constitute  an  order,  within  the  meaning  of 
the  Code.  Moreover,  such  an  order  does  not  affect  a  substantial  right ; 
for  defendant  can  appear  and  try  the  cause,  or  he  can  move  to  set  aside 
a  {decision  had  on  such  trial.  N.  Y.  Superior  Ct.,  1866,  Howard  v. 
Freeman,  6  Robt.,  511;  and  see  3  Ante  N.  S.,  292;  S.  C.,  7  Robt.,  25. 

2.  An  order  made  at  circuit,  when  the  cause  is  reached  for  trial,  allowing 
defendant  to  pay  damages,  and  costs  to  be  taxed,  so  as  to  avoid  his  be- 
ing charged  with  a  trial  fee,  and  forbidding  plaintiff  to  move  the  action 
for  trial  unless  the  defendant  fails  to  pay, — is  appealable,  for  it  affects  a 
substantial  right,  and  it  prevents  a  judgment.   Supreme  Ct.,  1869,  Jones 
v.  Case,  38  How.  Pr.,  349. 

3.  The  amendment  of  1869  to  section  11  of  the  Code  of  Procedure. — for- 
bidding appeals  to  the  court  of  appeals  from  orders  in  fraudulent  as- 
sessment cases, — was  applicable  to  pending  appeals,  and  is  not   uncon- 
stitutional.     Ct.  of  Appeals,  1869,  Matter  of  Palmer,  40  N.  Y.,  501. 

4.  An  appeal  does  not  lie  to  the  general  term  from  the  decision  of  a  judge 
overruling  questions  put  to  a  judgment  debtor,  on  examination  in  sup- 
plementary proceedings  before  the  judge,  especially  before  any  final  or- 
der has  been  made.     N.  Y.  Superior  Ct.,   1868,   Carter   v.   Clarke,  7 
Robt.,  490. 

5.  Appeal  to  general  term  from  an  order  of  special  term,  removing  the 
cause  to  the  United  States  circuit  court, — entertained,  and  the  order  af- 
firmed.    Fargo  v.  McVicker,  38  How.  Pr.,  1. 

6.  An  appeal  to  the  court  of  appeals  does  not  lie  from  an  order  refusing 
to  set  aside  a  judgment  for  irregularity.     The  orders  "affecting  the 
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merits,"  mentioned  in  subdivision  1  of  section  11,  are  to  be  reviewed  on 
an  appeal  from  the  judgment.  And  such  an  order  is  not  "  one  made 
in  a  summary  application  after  judgment,"  within  the  meaning  of  sub- 
division 3.  The  order  referred  to  in  that  subdivision  means  a  final  or- 
der in  proceedings  based  upon  the  judgment,  and  assuming  its  validity. 
[2  N.  Y.  (2  Comst.),  186;  11  Id.  (1  Kern.),  274;  16  How.  Pr.,  213.] 
Ct.  of  Appeals,  1869,  Stark  v.  Dinehart,  40  N.  Y.,  342. 

7.  The  amendment  of  section  11  of  the  Code,  in  1867,  allowing  appeals  to 
the  court  of  appeals,  does  not  relate  back  so  as  to  authorize  an  appeal 
from  such  an  order.     Ib. 

8.  After  a  verdict  for  the  plaintiff,  a  motion  was  made  at  special  term  by 
defendants,  for  a  new  trial,  on  case  and  exceptions,  which  was  denied. 
Defendants  appealed  to  the  general  term.     After  hearing  at  general 
term,  the  court  made  its  decision  in  these  words :  "  New  trial  denied." 
The  plaintiffs  then  entered  judgment  in  the  action.     In  the  judgment 
was  recited  the  finding  of  the  verdict ;   that  no  judgment  had  been  en- 
tered ;  that  the  defendants  had  moved  for  a  new  trial  at  special  term, 
and  that  the  motion  was  denied ;    the  appeal  to  the  general  term,  and 
that  the  order  denying  a  new  trial  was  there,  in  all  things,  affirmed. 

Held,  that  an  appeal  did  not  lie  to  the  court  of  appeals  from  such  a 
judgment.  [36  N.  Y.,  316.]  Ct.  of  Appeals,  1869,  Coleman  v.  Pley- 
stead,  40  N.  Y.,  341. 

9.  An  order  punishing  a  party  to  an  action  as  for  contempt,  by  imposing  a 
fine  for  the  indemnity  of  the  adverse  part}'  injured  by  his  refusal  to  obey 
the  order  of  the  court,  and  by  imprisonment  to  compel  obedience,  is  ap- 
pealable to  the  court  of  appeals.     Ct.  of  Appeals,  1869,  Sudlow  v.  Knox, 
Ante,  411. 

10.  Such  an  order  is  not  a  proceeding  in  the  action,  &c.,  within  the  meaning 
of  subdivision  2  of  section  11  of  the  Code  of  Procedure, — which  allows 
appeals  from  "  an  order  affecting  a  substantial  right  made  in  an  action, 
when  such  order  in  effect  determines  the  action,  and  prevents  a  judg- 
ment from  which  an  appeal  might  be  taken,"  &c., — but  is  "  a  final  or- 
der affecting  a  substantial  right,"  and  may  be  regarded   as   made   in   a 
special  proceeding,  within  the  meaning  of  subdivision  3.     Ib. 

11.  Upon  appeal  to  the  court  of  appeals  from  such  an  order,  it  will  not  be 
reversed  merely  because  it  does  not  affirmatively  appear  from  the  ap- 
peal papers  that  proof  of  the  misconduct  was  made  by  affidavit,  and  due 
notice  given.     Ib. 

12.  An  order,  made  in  a  proceeding  entitled  in  an  action,  refusing  to  punish 
a  party  as  for  contempt  for  alleged  disobedience  to  an  order  therein,  to 
the  prejudice  of  the  appellant,  is  not  appealable  to  the  court  of  appeals 
while  the  action  is  undetermined.     It  is  not  in  a  special  proceeding,  nor 
does  the  denial  of  an  attachment  for  contempt  affect  a  substantial  right. 
Ct.  of  Appeals,  1869,  Batterman  v.  Finn,  40  N.  Y.,  340. 

13.  On  an  application  for  a  stay  of  proceedings,  without  security,  upon  an 
appeal  from  a  judgment  for  over  one  hundred  and  thirty-one  thousand 
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dollars,  as  it  appeared  that,  notwithstanding  losses  in  speculations 
and  transfers  of  property  made  to  secure  or  pay  creditors,  the  defendant 
was  worth  much  more  than  double  the  amount  of  the  judgment ;  that 
his  property  was  of  a  fixed  character,  and  not  liable  to  much  fluctuation 
or  depreciation  in  price  or  value ;  that  he  was  engaged  in  a  permanent 
business  of  long  standing,  and  was  free  from  debt,  and  his  real  estate, 
worth,  as  he  stated,  about  one  hundred  thousand  dollars,  was  already 
subjected  to  the  lien  of  the  judgment,  and  could  not  be  discharged  from 
it; — Held,  that  the  stay  without  security  should  be  granted.  N.  Y.  Su- 
perior Ct.  Sp.  T.,  1867,  Polhamus  v.  Moser,  7  Robt.,  443. 

14.  An  appeal  is  not  to  be  dismissed  on  motion,  merely  for  neglect  to 
make  a  case;  for  a  party  may  appeal  on  the  judgment  roll  alone,  and 
raise  such  questions  as  appear  on  its  face  as  might  formerly  have  been 
raised  on  writ  of  error.     [3  Code  R.,  10;  3  Abb.  Pr.,  115;  16  How.  Pr., 
224.]     N.  Y.  Superior  Ct.,  1867,  Berger  v.  Dubernet,  7  Robt.,  1. 

15.  An  objection  which  could  not  have  been  obviated  on  the  trial, — «.  g., 
the  unconstitutionality  of  a  statute  on  which  the  jurisdiction  depends,— 
may  be  raised  for  the  first  time  on  appeal.     Supreme  Ct.,  1869,  Brook- 
man  v.  Hamill,  54  Barb.,  209. 

16.  After  defendant  has  moved  to  dismiss  the  complaint  at  the  trial,  on 
the  ground  that  plaintiff  had  not  proved  a  tender  to  have  been  made  at 
the  time  of  making  a  demand  which  was  at  the  foundation  of  the  action, 
defendant  cannot,  on  appeal,  raise,  for  the  first  time,  the  objection  that 
there  was  no  sufficient  demand.     [37  N.  Y.,  526.]     Ct.  of  Appeals,  1869, 
Wheeler  v.  Garcia,  40  N.  Y.,  584 ;  affirming  5  Robt.,  280. 

17.  Where  under  a  complaint  on  a  written  agreement  which  was  void  for 
being  made  on  Sunday,  plaintiff  proved  a  subsequent  agreement  opera- 
ting as  a  ratification  ; — Held,  that  defendant,  not  having  objected  to  the 
variance  on  the  trial,  and  not  showing  that  he  was  misled,  could  not 
have  the  judgment  reversed  on  appeal  because  of  the  variance.  Supreme 
Ct.,  1868,  Hamilton  v.  Gridley,  54  Barb.,  542. 

18.  On  appeal  from  a  judgment  on  the  report  of  a  referee,  in  a  case  where 
plaintiff  gave  evidence  tending  to  establish  his  case,  and  defendants  also 
gave  evidence  tending  to  disprove  the  plaintiff's  case  and  to  make  out  a 
defense  to  the  action,  the  report  in  favor  of  the  plaintiff  is  not  only  an 
express  finding  upon  the  facts  in  his  favor,  but  is,  in  legal  effect,  a  find- 
ing against  the  defendants,  that  the  defense  was  not  established,  and 
that  no  facts  were  proved  by  the  defendants  which  warranted  a  finding 
in  their  favor  upon  the  whole  issue.     Before  the  supreme  court  can 
reverse  the  judgment  rendered  by  a  referee  in  such  a  case,  they  must, 
upon  a  review  of  the  testimony,  come  to  the  conclusion  that  his  finding 
upon  the  facts  is  against  the  clear  weight  of  the  evidence,  precisely  as  it 
would  be  held  if  the  case  had  been  tried  by  a  jury,  and  their  verdict 
upon  the  same  facts  was  for  the  plaintiff,  that  such  verdict  was  not  war- 
ranted by  the  evidence.     [E.  D.  SMITH,  J.]    Supreme  Ct.,  1867,  Adec 
p.  Demorest.  54  Barb.,  433. 
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APPEARANCE. 


19.  In  the  court  of  appeals  it  will  be  presumed,  in  support  of  the  judgment 
of  a  referee,  that  he  found  such  facts  in  addition  to  those  specified  in  his 
report,  as  are  essential  to  sustain  the  judgment,  provided  there  was  evi- 
dence given  to  warrant  the  finding  of  such  additional  facts,  but'  not 
otherwise.     Ct.  of  Appeals,  18G9,  Valentine  v.  Conner,  40  N.  Y.,  248. 

20.  Upon  appeal  to  the  general  term  from  a  decision  of  a  justice,  on  the 
trial  of  a  cause  without  a  jury,  the  court  in  bank  will  not  weigh  the 
evidence  for  the  purpose  of  ascertaining  whether  the  justice  came  to  a 
correct  conclusion ;  nor  disturb  a  judgment  when  there  is  any  evidence 
to  sustain  it,  even  where,  upon  examination,  they  might  think  a  different 
conclusion  should  have  been  reached.     [3  Bosw.,  520;  8  Id.,  679;  10 
N.  Y.,  93 ;  32  Id.,  255.]     N.  Y.  Superior  Ct.,  18G7,  Foote  v.  Roberts, 
7  Roll.,  17. 

21.  Where  a  question  arising  in  an  action  on  contract,  in  reference  to  an 
item  not  embraced  in  the  pleadings,  has  been  fairly  litigated,  and  the 
justice  has  found  the  claim  sustained  by  the  proof,  the  court,  on  appeal 
from  the  judgment,  may  either  treat  the  complaint  as  amended  in  such 
respect  as  the  court  at  special  term  would  have  allowed  [11  N.  Y.,  237], 
or  conform  the  pleadings  to  the  facts  as  found  by  the  justice.    [21  N.  Y., 
305.]     n. 

22.  Rules  applicable  to  sustaining  decisions  of  fact  on  a  question  in  which 
evidence  is  conflicting, — stated.     Polhamus  v.  Moser,  7  Robt.,  489. 

23.  Judgment  on  a  referee's  report  reversed  because  he  had  ignored  the 
principal  issue.     Collins  v.  Clark,  54  Barb.,  184. 

24.  After  dismissal  of  complaint  against  several  defendants,  who  have  asked 
no  affirmative  relief  against  each  other,  the  court  will  not,  on  plaintiff's 
appeal,    grant  the   application  of  one  defendant   for  affirmative  relief 
against  the  others.     Supreme  Ct.,  1869,  Garvey  v.  Jarvis,  54  Barb.,  179. 

25.  The  power  of  the  supreme  court  and  of  the  court  of  appeals  on  appeals 
from  surrogates'  courts.     Jackson's  Estate,  1  Tuck.,  259. 

26.  Under  section  208  of  the  Code  of  Procedure,  as  amended  in  1860,  the 
court  of  appeals  will  treat  the  reversal  by  the  general  term  of  the  court 
below,  of  a  judgment  at  special  term,  as  made  on  questions  of  law,  and 
examine    it    accordingly,   unless  it   is   stated   in   the   judgment    that 
the  reversal  was  on  questions  of  fact,  even  where  the  opinion  of  the 
court  below  shows  that  the  reversal  was  on  the  ground  that  the  evidence 
was  wholly  insufficient.     Cl.  of  Appeals,  1869,  Bradley  v.  Aldrich,  40 
N.  Y.,  504. 

EXECUTORS  AND  ADMINISTRATORS  ;    JUSTICE'S  COURT,  tit  Appeal ;  SURRO- 
GATE'S COURT. 
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ARBITRATION. 

A  stipulation  signed  by  the  parties  to  an  action,  on  consenting  to  a 
reference,  which  prescribes  the  testimony  to  be  received,  designates  the 
arbitrators,  limits  the  time  of  rendering  the  report,  provides  for  a  new 
decision,  and  waives  an  appeal,  followed  by  the  entry  of  the  usual  order 
of  reference,  does  not  amount  to  an  arbitration  which  takes  the  cause  out 
of  court,  but  is  a  reference  ;  and  the  parties  to  whom  the  report  of  the 
referees  is  delivered,  within  the  time  fixed  in  the  usual  way,  are  entitled 
to  enter  judgment  upon  it  in  the  usual  manner.  Notice  of  the  making 
of  the  report  to  the  unsuccessful  party  is  not  necessary,  as  in  case  of  an 
award.  N.  Y.  Superior  Ct.,  1866,  Healy  v.  Oilman,  6  Robt.,  479. 

A.RREST. 

1.  The  non-imprisonment  act  is  not  repealed  by  the  Code.     N.  T.  Supe- 
rior Ct.  Sp.  T.,  1867,  People  ex  rel  Sharkey  v.  Kelly,  7  Robt.,  592. 

2.  In  an  action  to  recover  the  possession  of  specific  personal  property,  an 
order  for  the  arrest  of  the   defendant  on  the  ground  that  the  property 
has  been  concealed,  &c.,  to  prevent  its  being  taken  (Code  of  Procedure, 
§  179.  subd.  3),  may  be  issued  before  the  plaintiff  has  taken  any  pro- 
ceedings of  claim  and  delivery,  to   obtain   a  return  of  the  property, 
under  sections  207  and  208.     N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Sherlock* 
v.  Sherlock,  Ante,  22. 

3.  The  order  to  hold  to  bail  in  such  a  case  need  not  specify  any  sum,  but 
may  require  an  undertaking  for  a  delivery  of  the  property,  and  payment 
of  the  amount  to  be  recovered,  as  prescribed  by  section  211.     Ib. 

4.  An   arrest  should   not  be  granted  in  such  an  action,  if  the  affidavit 
shows  that  before  the  commencement  of  the  action  the  defendant  had 
so  disposed  of  the   property  that  it  was  out  of  his  power  to  deliver 
it.     Ib. 

5.  But  the  deposit  of  the  property  with  a  bailee  is  not  necessarily  a  part- 
ing with  the  possession  within  this  rule.     Ib. 

G.  A  broker,  employed  to  sell  for  his  principal,  stock  not  owned  by  the 
principal,  but  to  be  borrowed  by  the  broker  for  delivery,  and  holding  a 
deposit  or  margin  as  security  against  loss  by  any  temporary  rise  in  the 
market  value  of  such  stock,  does  not  receive  the  margin  and  proceeds  of 
sale  in  a  fiduciary  capacity  within  the  meaning  of  section  179  of  the 
Code.  The  personal  liability  of  the  defendant  to  replace  the  borrowed 
stock,  and  his  right  to  use  the  funds  in  his  hands  to  protect  himself  from 
loss,  take  away  from  the  act  of  trusting  him  with  such  proceeds,  any 
purely  confidential  character.  N.  Y.  Superior  Ct.,  1866,  McBurney  v. 
Martin,  6  Robt.,  502. 

7.  The  second  class  of  persons  mentioned  in  subdivision  2  of  section  179 
of  the  Code,  includes  none  except  those  who  receive  moneys  purely  in 
a  fiduciary  capacity  as  simple  agents,  to  apply  it  as  directed  or  agreed, 
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and  excludes  all  those  who  may  have  a  personal  interest  in  such  money 
or  its  use,  and  a  right  to  control  it  independently  of  any  appropriation 
of  it  according  to  instructions  of  the  owner,  or  where  the  liability  for 
repaying  such  moneys  grows  out  of  a  transaction  in  which  credit 
appears  to  have  been  given  to  the  pecuniary  responsibility  of  the 
recipient,  rather  than  confidence  placed  in>his  personal  character.  II). 

8.  An  agent  employed  by  an  insurance  company  at  a  fixed  salary,  with  an 
additional  per  centage  on  profits,  but  in  no  way  liable  for -losses  or 
expenses,  and  having  no  interest  in  the  business  or  the  property  of  the 
company  in  his  hands, — HM,  under  the  circumstances  of  the  agreement, 
liable  to  arrest  in  an  action  foi;  not  paying  over  on  demand,  on  the 
ground  that  the  moneys  were  received  in  a  fiduciary  capacity.     N.  Y. 
Superior    Ct.   Sp.    T.,   1803,   Lorillard     Fire   Ins.    Co.  v.   Meshural,  7 
Robt.,  308. 

9.  A  partner  cannot  arrest  his  co-partner,  in  an  action  for  failing  to  apply 
the  partnership  funds  to  the  partnership  business.     Supreme  Ct.,  1SG9, 
Smith  v.  Small,  54  Barb.,  223. 

10.  In  an  action  to  recover  damages  for  the  tort  of  the  defendant,  in  fraud- 
ulently misrepresenting    the   responsibility   of   another,  whereby   the 
plaintiffs  were  induced  to  sell  merchandise  to  the  latter,  on  credit,  an  or- 
der of  arrest  may  be  granted,  under  subdivision  1  of  section  179  of  the 
Code  of  Procedure,  where  the  defendant  is  a  non-resident.     N.  Y.  Supe- 
rior Ct.,  1SG8,  Sherman  v.  Brantley,  7  Robt.,  55. 

11.  Pending  an  action  in  which  defendant  has  been  arrested  and  held  to 
bail  on  mesne  process,  under  §§  178  and  179  of  the  Code,  the  plaintifF 
cannot  re-arrest  him  for  the  same  cause  of  action,  under  the  act  of  1831. 
N.  Y.  Superior  Ct.  Sp.  T.,  18G7,  Matter  of  Johnson,  7  Robt.,  2G9. 

12.  State  militia  mustered  into  the  service  of  the  United  States  do  nofr 
cease  to  be  a  part  of  the  State  militia  within  the  provisions  of  the  chap- 
ter (Laws  of  1858,  129,  §  17),  exempting  persons  belonging  to  the  mili- 
tary force  from  civil  arrest  while  in  the  service.     Ct.  of  Appeals,  1S6D,. 
People  ex  rel.  Gaston  v.  Campbell,  40  N.  Y.,  133. 

13.  An  order  for  the  arrest  and  imprisonment  of  a  defendant  in  a  divorce 
suit,  for  contempt  in  non-payment  of  alimony,  is  civil  process  within 
the  statute.     [34  How.  Pr.,  lASl  ;  4  Paige,  282  ;  3  Paige,  38.]     Ib. 

14.  An  order  of  arrest  in  a  court  of  this  State  should  not  be  discharged1 
merely  on  the  ground  that  the  defendant  had  been  previously  arrested 
and  held  to  bail  in  an  action  brought  by  the  same  plaintiffs  for  the  same 
cause  in  a  circuit  court  of  the   United  States  of  another  State,  in  the 
absence  of  any  thing  to  show  that  by  the  law  applicable  in  such  other 
suit,  the  plaintiff  has  there  the  same  security  for  his  demand  as  by  the 
arrest  here.     N.  Y.  Superior  Ct.  Sp.  T.,  18G8,  Lorillard  Fire  Ins.  Co.  v. 
Meshural,  7  Robt.,  3^8. 

15.  The  court  should  vacate  an  order  of  arrest  on  motion,  notwithstanding 
the   alleged   fraud   on   which   it   was   based   is    the   cause   of-  action, 
if  it  appear  that  after  the  fraud  the  parties  settled,  and  plaintiff  accepted 
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ASSIGNMENT. 


defendant's    note.       Supreme    Ct.}    1869,    Nelsou   v.   Blanchfield,    54 
Barb.,  630. 

10.  A  provost  marshal  of  the  United  States,  and  his  deputies,  charged  by 
law  with  the  duty  of  arresting  deserters,  are  justified  in  arresting  a  per- 
son whom  they  have  probable  cause  for  believing  to  be  a  deserter. 
Supreme  Ct.,  1868,  Hawley  v.  Butler,  54  Barb.,  490. 

17.  A  person  long  absent  from  home,  returned,  unlawfully  having  posses- 
sion of  a  United  States  uniform,  which  he  denied  having,  and,  on  further 
examination,  admitted  and  attempted  to  explain.     Held,  that  this  was 
probable  cause  for  arrest.     Jb. 

18.  The  officer  is  bound  to  embrace  the  first  opportunity  to  bring  the  pri- 
soner before  a  competent  tribunal,  where  he  may  be  tried  for  the  offense 
charged  ;  and  is  liable  for  an  unreasonable  detention  in  the  county  jail 
before  sending  the  plaintiff  to  a  military  commander  or  a  military  post. 
Supreme  Ct.,  1866,  Hawley  v.  Butler,  48  Barb.,  101. 

19.  Upon  another  trial,  however,  it  not  appearing  that  the  detention  in 
this  case  was  unreasonable,  and  assent  or  request  by  plaintiff  being 
shown ; — Held,  that  plaintiff  could  not  recover.     1868,  54  Barb.,  490. 

20.  If  a  felony  has  been  committed  by  the  person  arrested,  the  arrest  may 
be  justified  by  any  person  without  warrant.     If  an  innocent  person  is 
arrested  upon  suspicion  by  a  private  individual,  such  individual  is  ex- 
cused if  a  felony  was  in  fact  committed,  and  there  was  reasonable  ground 
to  suspect  the  person  arrested.     [Hale  P.  C.,  72  ;  1  Chitt.  Cr.  L.,  15 ;  3 
Wend.,  353  ;  Doug.,  346  ;  6  Barn.  &  C.,  635  ;  Cald.  Gas.,  291 ;  1  Burns. 
J.,  130;  8  Carr.  &  P.,  522.]     Ct.  of  Appeals,  1869,  Barns  v.  Erben,  40 
N.  Y.t  4G3 ;  affirming  1  Robt.,  555. 

ASSIGNABILITY  OF  CAUSE  OF  ACTION. 

A  claim  against  a  bank,  by  one  of  its  dealers,  for  neglect  of  duty  in  re- 
spect to  protest  of  a  note,  is  assignable,  or  at  least  may  be  released  by 
one  of  two  joint  claimants  to  the  other.  N.  Y.  Superior  Ct.,  1868,  Ay- 
rault  v.  Pacific  Bank,  6  Robt.,  337. 

ASSIGNMENT,  1. 

'  ASSIGNMENT 

1.  The  transfer  of  a  debt, — e.  g.,  a  bond  and  mortgage, — carries  with  it,  as 
an  incident,  the  right  to  enforce  a  guaranty  by  a  third  person,  indorsed 
on  the  bond.     Ct.  of  Appeals,  1869,  Craig  v.  Parkis,  40  N.  Y.,  181. 

2.  Title  made  under  a  judgment  which  had  been  assigned  is  not  affected  by 
evidence  that  the  assignment  was  for  a  small  or  inadequate  considera- 
tion.    N.  Y.  Superior  Ct.,  1869,  Carnes  v.  Platt,  Ante,  42. 

3.  It  seems,  that  where  a  judgment  is  assigned  by  an  instrument  not  in 
terms  transferring  the  claim,  but  merely  the  judgment^  and  the  judg- 
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ment  is  subsequently  opened  on  notice  to  the  assignees,  and  allowed  to 
stand  as  security,  the  assignment  becomes  a  nullity.  Beers  v.  Ilendrick- 
son,  6  Roll.,  53. 

ATTACHMENT. 

1.  The  act  of  a  wife  doing  business,  in  permitting  her  husband  daily  to 
take  all  the  receipts,  and  in  putting  off  creditors  with  a  false  statement 
that  he  took  them  to  pay  for  goods, — Held,  a  disposing  of  her  property 
with  intent  to  defraud,  and  a  ground  for  an  attachment  under  sec- 
tion 229  of  the  Code.     Supreme  Ct.,  1869,  Anderson  v.  O'Reilly,  54 
Barb.,  G20. 

2.  A  debt  due  to  the  defendant  in  an  attachment  may  be  taken  thereon, 
notwithstanding  a  promise  made  to  such  defendant  by  his  debtor  to  pay 
the  same  to  a  third  person,  if  there  was  no  trust  or  agency  for  such 
third  person,  and  he  had  no  notice  of,  and  gave  no  assent  to,  the  prom- 
ise.    Ct.  of  Appeals,  18G9,  Kelly  v.  Roberts,  40  N.  Y.,  432. 

3.  In  Drake  v.  Goodridge  (54  Barb.,  78),  it  was  held  that  the  notice,  ac- 
companying the  attachment,  to  be  served  by  the  sheriff  on  a  third  per- 
son, who  is  in  possession  of  property  claimed  to  belong  to  the  debtor,  may 
describe  the  property  in  general  terms,  without  specifying  its  precise 
nature  and  amount;   but  we  understand  this  decision  was  reversed  in 
the  court  of  appeals  in  September,  1869. 

4.  On  an  application  for  an  attachment  against  a  married  administratrix, 
for  not  returning  an  inventory, — Held,  that  the  presumption  must  apply 
that  her  neglect  was  due  to  her  husband's  control,  and  that  both  hus- 
band and  wife  should  be  ordered  to  show  cause  why  attachment  should 
not  issue  against  the  husband,  or  both.     N.  Y.   Stirr.  Ct.,  1869,  Me- 
Cready's  Estate,  1  Tuck.,  374. 

CONTEMPT. 

ATTORNEY  AND   CLIENT. 

1.  The  provision  of  the  constitution  of  this  State, — entitling  male  citizens 
of  the  age  of  twenty-one  to  admission  to  practice  in  the  courts  of  this 
State, — includes  only  citizens  of  this  State.    Ct.  of  Appeals,  1869,  Matter 
ofHemy,  40  N.  Y.,  560. 

2.  In  the  surrogate's  courts  the  right  of  a  party  to  change  his  attorney  or 
proctor,  at  will,  will  not  be  interfered  with  on  the  ground  of  any  agree- 
ment between  them ;  but  the  attorney  will  be  left  to  his  remedy  in  the 
courts  of  ordinary  jurisdiction.     N.  Y.  Surr.  Ct.,  1866,  Hunt's  Estate,  2 
Tuck,  55. 

3.  Although  delivery  of  a  deed  to  an  agent  may  be  effectual  if  it  be  abso- 
lutely accepted  by  the  agent,  delivery  to  an  attorney,  who  is  employed 
by  the  grantee  to  examine  the  title  and  for  no  other  purpose,  and  who 
does  not  in  fact  assume  to  accept  the  deed,  but  holds  it  for  the  consider- 
ation of  his  client,  is  not  an  effective  delivery,  if  the  client  subsequently 
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declines  to  accept  it.     N.  Y.  Superior  Ct.,   18G8,   Games  v.  Platt,  6 
Robt.,  271 ;  again,  1869,  Ante,  42. 

4.  After  the  grantee  in  a  conveyance  has  refused  his  consent  to  the  delivery 
of  it  under  such  circumstances,  neither  he  nor  those  claiming  under  him 
can  assert  the  validity  of  the  deed  as  so  delivered,  to  cut  off  the  Hen  of 
an  intermediate  judgment.     S.  C.,  Ante,  42. 

5.  A  notice  of  motion  in  the  cause,  signed  by  a  party  in  person,  while  he 
has  an  attorney  of  record,  is  irregular,  and  may  be  disregarded,  even 
when  given  under  a  provision  of  the  Code  (section  273)  that  "  either 
party  "  may  give  such  notice.    N.  Y.  Superior  Ct.  Sp.  T.,  18G6,  Halsey  v. 
Carter,  6  JRobt.,  535. 

C.  On  a  motion  to  set  aside  a  judgment  entered  upon  what  purports  to  be 
the  consent  of  an  attorney  appearing  for  him,  if  there  was  collusion  in 
entering  it,  the  authority  or  responsibility  of  the  attorney  becomes 
wholly  immaterial.  N.  Y.  Superior  Ct.,  18G7,  Yates  v.  Horanson,  7 
Robt.,  12. 

7.  Where  the  person  who  so  appeared  occupied  the  same   office  with 
plaintiff's  attorneys,  and  all  the  proceedings  bore  the  one  date,  and  the 
moving  defendant  swore  to  a  denial  of  all  acquaintance  with  the  other 
defendant  and  the  person  appearing  for  them,  and  the  plaintiffs  made 
no  attempt  for  two  years  to  collect  the  judgment,  which  they  might 
have  done; — Held,  that  these  circumstances,  unexplained,  were  ground 
for  setting  the  judgment,  and  a  levy  thereunder,  aside  as  to  the  moving 
defendant.     lit. 

8.  An  attorney,  or  professional  conveyancer,  though  not  bound  to  be  ac- 
curately acquainted  with  the  whole  law,  is  liable  to  his  client  for  mis- 
taken advice  given  in  ignorance  of  a  recent  act  of  the  legislature,  for  he 
is  bound  to  know  the  public  statutes  of  his  State.     [G  Bing.,  4GO;    3 
Camp.,    20;    12  Wend.,   520;    14    C.   B. ;    5   J.    Scott,  G91.J      N.    Y. 
Surr.  Ct.,  18GG,  A.  B.'s  Estate,  1  Tuck,  2-17. 

9.  A  summary  application  to  compel  an   attorney  to  pay  over  money  re- 
ceived in  his  professional  capacity,  is  only  entertained  on  motion  of  the 
client,  not  on  that  of  one  who  advanced  the  money  to  the  attorney,  for 
the  client;   and  the  papers  in  such  a  motion  must  not  be  entitled  in  the 
action.     Ar.  Y.  Superior  Ct.  Sp.  T.,  1SG7,  Hess  v.  Joseph,  7  Robt.,  G09. 

10.  An  action  lies  by  an   attorney  against  his  client,  upon  a  judgment 
recovered  for  whom,  he  has,  by  agreement,  a  lien  for  costs,  and  against 
the  judgment  debtor  who  had  notice  of  the  claim,  to  have  the  lien  es- 
tablished, and  to  require  the  debtor  to  pay  to  him  the  amount  thereof, 
the  client  having  left  the  State  without  paying  the  attorney.     The 
debtor  is  a  proper  party  defendant  in  such  a  case,  and  the  whole  relief 
may  be  had  in  one  action.      Ct.  of  Appeals,  1SG9,  Adams  v.  Fox,  40  N. 

Y.,  577 ;  reversing  40  Barb.,  442 ;  S.  C.,  27  How.  Pr.,  409. 

11.  An  attorney  holding  a  power  to  mortgage  the  lands  of  S.,  was  in- 
structed by  a  creditor  of  S.,  by  telegraph,  to  attach  the  property  of  S., 
instead  of  which  he  executed,  as  attorney  of  S.,  a  mortgage  to  secure 


NEW  YORK  :    1S70.  469 


BANKRUPTCY. 


the  claim,  which  the  creditor  subsequently  accepted. — Held,  that  the 
mortgage  was  voidable  by  S. ;  and  that  the  facts  were  available  to 
him,  to  defeat  an  action  brought  a  year  afterward  to  foreclose  the  mort- 
gage; for  this  lapse  of  time  was  not,  under  the  circumstances,  an  un- 
reasonable delay  to  repudiate  the  act.  Supreme  Ct.,  1857,  Greenwood 
v.  Spring,  54  Barb.,  375. 

12.  On  the  entry  of  judgment,  defendant's  attorney's  authority  ceases, 
and  defendant  may  employ  another  without  substitution.     ^V".  Y.   Su- 
ptrior  Ct.  Sp.  T.,  1869,  Egan  v.  Rooney,  38  How.  Pr.,  121. 

13.  A  mere  power  of  attorney  to  sell  land,  although  specifying  terms,  and 
signed  by  the  owner,  is  not  an  offer  to  sell ;    and   a   contract  of  sale, 
within  the  meaning  of  the  statute  of  frauds,  is  not  constituted  by  a  pur- 
chaser indorsing  thereon,  with  the  consent  of  the  agent,  his  agreement 
to  purchase  the  property  on  the  terms  expressed.     Either  the  owner 
or  his  agents  must  subscribe  an  agreement  to  sell.     Ct.  of  Appeals, 
1869,  Hay  dock  v.  Stow,  40  N.  Y.,  363. 

ATTORNEY-GENERAL. 
ACTION,  1,  2, 

BANKING. 

1.  Where  one  of  the  two  holders  of  a  note,  on  leaving  it  at  a  bank  for 
collection,  in  answer  to  an  inquiry  of  the  discount  clerk  as  to  the  place 
of  residence  of  the  makers,  replied  that  he  did  not  know  where  it  was. 
it  is  proper  to  leave  it  to  the  jury  to  say  whether  the  omission  of  the 
clerk  to  inquire  of  the  other  holder,  for  such  residence,  was  inconsistent 
with  due  diligence.     An  instruction  to  the  jury  that  the  refusal  of  the 
one  as  matter  of  law  excused  the  bank  from  inquiry  of  the  other,  is  not 
proper,  even  where  there  is  no  evidence  that  the  other  had  any  knowl- 
edge of  it.     N.  Y.  Superior  Ct.,  1SG8,  Ayrault  v.  Pacific  Bank,  6  Roll., 

337. 

2.  A  want  of  actual  demand  being  shown,  this  makes  out,  prima  facie,  a 
case  of  negligence.     It  is  for  the  defendants  to  show  due  diligence;  and 
if  any  natural  source  of  intelligence  appears  in  the  case,  they  are  bound 
to  show  that  they  applied  to  it  in  vain.     Ib 

CAUSE  OF  ACTION,  4-10 ;    CORPORATION,   1. 

BANKRUPTCY. 

1  In  an  action  for  the  settlement  of  partnership  affairs  in  a  State  court.'an 
injunction  having  been  granted  and  a  receiver  appointed  who  has  taken 
possession  of  the  assets,  assignee  in  bankruptcy  proceedings,  commenced 
subsequently  against  the  same  parties  in  the  United  States  district 
court  has  no  right  to  demand  of  the  receiver  possession  and  control  of  the 
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property.     N.  Y.  Superior  Ct.  Sp.  T.,  1870,  Clark  v.  Binninger,  33  How. 
Pr.,  341. 

2.  Under  section  21  of  the  Bankrupt  Law,  a  bankrupt  who  has  omitted  to 
apply  for  a  stay  of  proceedings  in  an  action  against  him,  pending  the 
question  of  his  discharge,  may  nevertheless  apply  after  judgment  to  have 
supplementary  proceedings  against  him  thereon  stayed,  on  the  ground 
that  he  has  been  discharged,  if  the  plaintiff's  demand  be  one  affected  by 
the  discharge.     N.  T.  Com.  PI.  Sp.    T.,  1869,  World  Co.  v.  Brooks, 
Ante,  212. 

3.  The  rule  in  bankruptcy,  that  a  creditor,  having  security  for  his  debt,  is 
to  be  admitted  as  a  creditor  only  for  the  balance  of  his  debt,   after  de- 
ducting the  value  of  his  security,  is  not  founded  in  the  principles  of 
equity.     Buffalo  Superior  Ct.,  1869,  Jervis  v.  Smith,  Ante,  217. 

4.  The  obligation  of  the  debtor  being  the  principal,  and  the  pledge,  the 
collateral  or  incident,  the  creditor  has  the  right  to  resort  to  the  debtor 
in  the  first  instance,  retaining  the  pledge  for  any  deficiency,  which  ha 
may  be  unable  to  collect  of  his  debtor.     2b. 

BILL  OF  PARTICULARS. 

1.  The  complaint  alleged  that  plaintiff's  assignor  and  defendant,  both  be- 
ing creditors  of  a  corporation,  agreed  that  defendant  should  collect  their 
claims, — and   that  he  had  received  a  number  of  bonds  in  payment  of 
the  claim  of  plaintiff's  assignor,  giving  the  number  and  a  particular  de- 
scription of  them. — Held,   that  a  bill  of  particulars  or  account  of  the 
bonds  could  not  be  demanded  as  of  course  under  section  158  of  the  Code, 
for  they  were  set  forth  in  the  complaint,  and  that  a  bill  of  particulars 
could  not  be  ordered  of  the  claim  against  the  corporation,   that  being 
alleged  merely  as  matter   of  inducement.     N.  Y.  Superior  Ct.  Sp.  T., 
1867,  Fullerton  v.  Gaylord,  7  Rolt.,  551. 

2.  It  is  not  the  office  of  a  bill  of  particulars  to  furnish  a  defendant  with 
lacts  whereon  to  found  an  affirmative  defense  in  his  behalf;  but  simply 
when  he  is  called  on  to  pay  an  account,  stated  generally  in  the  complaint 
as  amounting  to  a  certain  sum,  to  give  him  the  particular  items  of  that 
account,  so  that  he  may  determine  as  to  the  correctness  of  the  account ; 
as  to  what  items  he  will  admit,  and  as  to  what  he  will  insist  on   the 
plaintiff's  proving  affirmatively  ;  and  also  that  he  may  know  what  ho 
will  have  to  contend  with  on  the  trial,  and  also  that  the  general  plead- 
ing, aided  by  the  bill  of  particulars,  will,  in  the  event  of  a  subsequent 
action  between  the  same  parties,  show  what  items  were  disposed  of  in 
the  former  action.     [ JONES,  J.j     Ib. 

CALENDAR 

\  By  the  practice  of  the  New  York  Superior  Court,  the  calendar  for  each 
short  cause  day  must  contain  all  the  causes  assigned  for  trial  on  that 
day.  It  is,  also,  the  practice  that  when  a  cause  has  been  ordered  oo 
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the  short  calendar,  and  has  been  properly  placed  on  it,  it  remains  there- 
on until  disposed  of  by  the  court.  If  not  reached  for  trial  on  the  first 
short  calendar  day  that  occurs  after  it  is  placed  on  the  short  calendar,  it 
goes  off,  as  a  matter  of  course,  to  the  next  succeeding  short  calendar 
day.  If  not  then  reached,  then  to  the  next,  and  so  on  until  it  is  dis- 
posed of.  So,  also,  if  it  is  moved  oflf  for  the  term,  it  goes,  as  matter  of 
course,  to  the  first  short  calendar  day  in  the  next  term.  N.  Y.  Superior 
Ct.  Sp.  T.,  1869,  Barton  v.  McKinley,  38  How.  Pr.,  283. 
2.  Counsel  and  attorneys  are  bound  to  make  preparation,  and  come  pre- 
pared for  the  trial  of  their  causes  on  each  short  calendar  day  after  the 
one  on  the  calendar  for  which  the  cause  first  appears,  unless  it  is  set 
down  for  some  particular  short  calendar  day,  and  then  to  make  prepara- 
tion, and  come  prepared  for  trial  on  that  day ;  and  this  whether  the 
cause  appears  in  such  subsequent  calendar  or  not.  Ib. 

CAUSE  OF  ACTION. 

1.  Of  the  distinction  between  an  action  for  the  conversion  of  money,  and 
one  for  its  receipt  in  a  fiduciary  capacity.     McBurney  v.  Martin,  6  Robt., 

502. 

2.  An  equitable  suit  does  not  lie  to  enjoin  solvent  defendants  from  taking 
possession  of  personal  property;  for  a  remedy  at  law  is  within  reach  of 
the  plaintiff.     JV.  Y.  Superior   Ct.  Sp.  T.,  1869,  National  Gas  Light  Co- 
v.  O'Brien,  38  How.  Pr.,  271. 

3.  Plaintiff   purchased   a  note   from   defendants,  who  were   the  payees 
therein,  upon  which  he  sued  the  makers,  who  set  up  the  .defense  of 
usury.     He  served  a  copy  of  the  summons,  complaint,  and  answer  in 
that  action  upon  defendants  in  this  action,  with  a  request  that  they  as- 
sume the  prosecution  of  that  action,  which  they  neglected  or  refused  to 
do.     It  was  referred,  and  tried,  the  defendants  being  sworn  as  witnesses 
on  behalf  of  plaintiff.     The  referee  reported  in  favor  of  the   makers, 
upon  which  report  judgment  was  perfected.     Plaintiff  paid  the  costs 
recovered  against  him,  also  those  of  his  own  attorney,  and  served  a 
copy  of  the   report  and  judgment  upon   defendants,  demanding   the 
amount  of  the  note,  the  costs  recovered   against  him   by  the   makers 
thereof,  and  the  amount  of  statutory  costs  paid  his  own  attorneys.— Held, 

1.  That  there  was  an  implied  warranty  by  defendants,  on  the  sale  of 
the  note,  that  there  was  no  legal  defense  to  an  action  upon  it. 

2.  That,  having  had  notice  of  the  defense  interposed,  and  an  oppor- 
tunity to  prosecute  the  action  to  judgment,  they  were  estopped  from 
showing,  on  the  trial  of  the  action  upon  such  warranty,  that  the  note 
was  not,  in  fact,  usurious. 

3.  That  a  plaintiff  may  avail  himself  of  the  right  to  cast  the  burthen 
cf  an  action  upon  his  vendor,  in  the  same  manner  as  a  defendant. 

4.  That  the  judgment  upon  the  report  of  the  referee  was  admissible 
in    evidence   against   these  defendants,  and  was   equally  as  conclusive 
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upon  them  as  if  plaintiff  had  not  consented  to  a  reference  of  the  action, 
but  had  tried  the  issues  at  the  circuit  before  a  jury. 

5.  That  plaintiff  was  entitled  to  recover  the  several  items  claimed. 
Ct.  of  Appeals,  18G9,  Fake  v.  Smith,  Ante,  10G. 

4.  A  forger  obtained  from  a  bank  in  a  distant  place  a  draft  for  fourteen 
dollars  and  twenty  cents,  drawn  on   the  plaintiffs  in  New  York,  and 
payable  to  the  order  of  E.  S. ;  and  by  forgery  he  altered  the  sum  to  six 
thousand  three  hundred  dollars,  and  the  name  of  the  payee  to  E.  G-.  F. 
These  alterations,  which  were  made  by  the  aid  of  acids,  involved   the 
erasure  of  the  signature  of   the  drawer's  cashier,  which  signature  was 
then  re-written  by  the  forger,  so  as  to  appear  as  before.     The  draft  thus 
altered,  and  with  the   indorsement   of  the   payee  added,  was   sold  to 
another  bank,  and  by  that  bank  transmitted  to  the  defendants  for  col- 
lection.    The  defendants  presented   it  to  the  drawees,  the  plaintiffs,  for 
payment,  by  whom  the  six  thousand  three  hundred  dollars  was  accord- 
ingly paid. — Held,  that  on  the  discovery  of  the   forgery,  the  plaintiffs 
could  maintain  an  action  against  the  defendants,  to  whom  they  had  pai.l 
it,  for  the  recovery  of  the  amount  paid,  less  fourteen  dollars  and  twenty 
cents,  the  amount  of  the  genuine  draft  as  originally  drawn.     Supreme 
Ct.,  1869,  National  Park  Bank  v.  Ninth  National  Bank,  Ante,  120 

5.  Where  a  genuine  draft   has   been  altered,  not  only  in  the  name,  but  in 
the  amount  payable,  the  drawee,  having  paid  it,  must  bear  the  loss  as  to 
the  original  amount;  but  as  to  the  excess  caused  by  forgery  in  altering 
the  draft,  he  may  recover  it  back  from  those  to  whom  he  paid  it.     Ib. 

6.  Such  action  was  sustained,  on  demurrer,  against  the  objection  that  the 
bank  which  drew  the  draft,  and  the  bank  which  owned  it,  were  neces- 
sary parties,  but  were  not  joined.     Ib. 

7.  The  drawee  of  a  draft,  who  pays  it  notAvithstanding  a  forged  altera- 
tion, is  not  estopped  from  subsequently  denying  the  genuineness  of  the 
drawer's  signature,  and  seeking  to  recover  back  payment,  except  where, 
according  to  the  ordinary  rules  of  estoppel  in  pais,  it  would  be  inequita- 
ble to  permit  him  to  do  so.     N.  Y.  Com.  PL  Sp.  T.,  1SG9,  National  Park 
Bank  v.  Fourth  National  Bank,  Ante,  138. 

8.  The  cases  in  reference  to  the  right  to  recover  back  money  paid  upon 
forged  paper,  reviewed  and  explained.     Ib. 

9.  In  an  action  to  recover  back  money  paid  upon  forged  paper,  if  the  de- 
fendant relies  upon  the  rule  that  one  who  makes  such  a  payment  cannot 
afterward  deny  the  genuineness  of  the  signature,  the  burden  is  upon  him 
to  plead  and  prove  the  facts  which  make  it  equitable  to  apply  such 
estoppel.     Ib. 

10.  Negligence  of  the  owners  of  a  draft  which  has  been  altered,  and  of  the 
agents  to  whom  they  transmit  it  for  collection,  and  the  lessened  degree 
of  attention  which  it  is  reasonable  to  demand  from  the  drawee  where 
the  forged  paper  is  merely  an  alteration  of  one  of  a  series  of  genuine 
drafts  of  uniform  appearance, — are  circumstances  to  be  taken  iiuo  con- 
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sideration  in  determining  the  right  of  the  drawee  to  recover  back  a 
payment  made  by  him.  Ib. 

11.  On  a  subscription  paper  to  pay  yearly,  certain  sums  for  the  support  of 
a  minister,  a  recovery  for  one  year's  subscription  in  an  action  therefor, 
commenced  after  a  subsequent  year's  payment  had  become  due,  is  a  bar 
to  a  new  action  for  such  subsequent  year.  When  several  claims  pay- 
able at  different  times  arise  out  of  the  same  contract  or  transaction,  it  is 
true  that  separate  actions  can  be  brought  as  each  liability  enures,  but  if 
no  action  is  brought  until  more  than  one  is  due,  all  that  are  due  must 
be  included  in  one  action ;  and  if  an  action  is  brought  when  more  than 
one  is  due,  a  recovery  in  the  one  first  brought  will  be  an  effectual  bar 
to  a  second  action,  brought  to  recover  the  other  claims  that  were  due 
when  the  first  was  brought.  Supreme  Ct.,  1869,  Reformed  P.  D. 
Church  v.  Brown,  51  Barb.,  191. 

ACTION;  ARREST;  CHATTEL  MORTGAGE;  CLOUD  ON  TITLE;  COMPLAINT; 
CONVERSION,  DIVORCE;  JOINDER  OF  ACTIONS;  PARTIES. 

CERTIORARI. 

1.  On  a  common  law  certiorari,  the  supreme  court  is  not  restricted  to  the 
inquiry  whether  the  court  below  acted  within  its  jurisdiction,  but  may 
go  further,  and  examine  whether  any  error  in  the  proceeding  has  been 
committed.     [39  U.  Y.,  506.]     (CARDOZO,  J.)     Supreme  Ct.,  1869,  People 
ex  rel.  Martino  v.  Commissioners  of  Pilots,  54  Barb.,  145. 

2.  The  sufficiency  of  the  facts  disclosed  in  an  affidavit,  made  to  obtain  a 
reduction  of  a  tax  or  the  striking  off  of  the  applicant's  name  from  the 
assessment,  may  be  examined  by  the  court  on  a  common  law  certiorari. 
[24  N.  Y.,  399 ;  37  Id.,  515.]     Ct.  of  Appeals,  1869,  People  ex  rel.  West- 
ern R.  R.  Co.  v.  Assessors  of  Albany,  40  N.  Y.,  154. 

3.  In  those  cases  in  which  the  writ  of  certiorari  is  authorized  by  statute, — 
as,  to  review  assessment  of  highway  damages, — the  authority  of  the 
court  is  not  limited  to  questions  of  jurisdiction  and  regularity ;  it  has 
power  also  to  examine  upon  the  merits  every  decision  of  the  court, 
or  officer,  upon  questions  of  law,  and  to  look  into  the  evidence,  and 
affirm,  reverse,  or  quash  the  proceedings,  as  justice  shall  require.     [2 
Seld.,  309,  383.]     Supreme  Ct.t  1869,  People  ex  rel  Mitchell  v.  Lawrence, 
54  Barb.,  589. 

CHATTEL   MORTGAGE. 

1.  Although  by  a  mortgage  of  chattels  the  legal  title  is  vested  in  the 
mortgagee,  subject  to  the  mortgagor's  right  to  perform  the  condition, 
and  after  default,  such  legal  title  is  said  to  become  absolute,  leaving  & 
mere  equity  of  redemption  in  the  mortgagor,  the  title  is  only  a  legal 
title,  and  the  equity  can  be  disposed  or  got  rid  of,  only  by  an  action  in 
equity  to  foreclose;  or,  by  a  sale  under  the  power  contained  in  the 
mortgage;  or,  possibly,  by  lapse  of  time.  N.  T.  Superior  Ct.,  1869, 
Stoddard  v.  Denison,  Ante,  309. 
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2.  Where  a  mortgagee  takes  possession  of  the  mortgaged  property,  it  will( 
if  of  sufficient  value,  be  deemed  a  satisfaction  of  the  debt,  until  the  equity 
is  foreclosed.     It  will  not,  however,  extinguish  the  mortgagor's  right  to 
redeem.     Jb. 

3.  To  extinguish  the  equity  of  redemption  by  a  sale,  under  the  power 
contained  in  the  mortgage,  it  must  be  a  fair  and  bona  fide  sale.     Jb. 

4.  The  mortgagee  has  no  right,  by  any  unfairness,  to  sacrifice  the  property, 
and  deprive  the  mortgagor  of  a  surplus  over  the  debt,  which,  by  an 
openly  conducted  sale,  might  arise.     (Per  MONELL,  J.)     Ib. 

5.  A  mortgagor's  only  remedy  is  by  action  to  redeem.     He  cannot  main- 
tain an  action  at  law  for  damages,  even  when  the  mortgaged  property 
has  been  wrongfully  and  unfairly  disposed  of.     Jb. 

G.  II  seems,  that  he  cannot  maintain  an  action  for  damages  under  any  cir- 
cumstances. Jb. 

7.  A  chattel  mortgage  of  a  canal  boat,  not  filed  at  the  time  an  execution 
against  the  mortgagor  is  delivered  to  the  sheriff,  is  void  as  against  the 
execution  creditor,  although  filed  before  an  actual  levy.  Ct.  of  Appeals, 
18G9,  Hale  v.  Sweet,  40  N.  Y.,  97. 

CIVIL  PROCESS.. 
ARREST,  13. 

CLERK. 
AMENDMENT,  3. 

CLOUD  ON  TITLE. 

1.  The  grantor  in  a  trust  deed  cannot  maintain  an  action  to  have  it  set 
aside  because  it  contravenes  the  statute  as  to  trusts  or  perpetuities,  for, 
if  so,  it  is  void  on  its  face.     Supreme  Cl.,  1869,  Levy  v.  Hart,  54  Barb., 
248. 

2.  Under  the  act  as  to  Brooklyn  (Laws  of  1854,  879), — which  provides 
that  on  a  sale  for  taxes  the  collector  is  required  to  deliver  to  the  pur- 
chaser a  certificate  of  the  sale,  which  shall  be  recorded  in  the  collector's 
office,  and  declares  that  the  same   "shall  constitute  a  lien  upon  the 
lands  and  premises  therein  described,  after  the  same  shall  have  been  so 
recorded,"  and  imposes  upon  the  collector  a  positive  legal  duty  to  exe- 
cute a  deed,  which  will  entitle  the  grantee  to  obtain  possession   as 
against  all  persons,  and  in  a  summary  manner, — a  sale  under  an  illegal 
assessment,  and  the  record  of  the  certificate,  constitutes  a  cloud  on  the 
title,  within  the  rule  allowing  relief  in  equity.     Ct.  of  Appeals,  1869, 
Crooke  v.  Andrews,  40  N.  Y.,  547. 

3.  It  is  not  necessary  that  the  complaint  in  such  a  case  should  show  that 
a  deed  is  about  to  be  given.    The  existence  of  the  lien,  and  the  duty  of 
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the  officer  to  give  a  deed,  are  enough.     Nor  need  the  complaint  set 
forth  the  words  of  the  certificate.     Ib. 

COMMITMENT. 

A  commitment  of  a  debtor,  under  the  act  of  April,  1831,  "to  abolish  im- 
prisonment for  debt,"  &c.  (the  Stihvell  act),  need  not  specify  what 
property,  money  and  rights  of  action  he  is  adjudged  to  have  fraudulently 
concealed  or  assigned,  &c.  N.  Y.  Superior  Ct.  Sp.  T.,  1867,  People  ex 
rel.  Sharkey  v.  Kelly,  7  Roll.,  592. 

COMPLAINT. 

1.  Causes  of  action,  both  legal  and  equitable,  arising  out  of  the  same 
transaction,  may  be  united  by  proper  allegations  in  the  complaint.     Ct. 
of  Appeals,  1869,  Bradley  v.  Aldrich,  40  N.  Y.,  504. 

2.  A  complaint  alleged,  as  one  cause  of  action,  goods  sold  and  delivered, 
and  as  another,  that  defendant  wrongfully  took  goods  of  a  third  person, 
and  sold  and  received  the  price  of  the  same,  and  that  the  claim  therefor 
had  been  assigned  to  plaintiff. — Held,  that  the  tort  being  thus  waived, 
the  latter  cause  of  action  was  assignable ;   and  both  were  claims  upon 
contract,  and  properly  joined  in  one  action.     Supreme  Ct.,  1869,  Hawk 
v.  Thorn,  54  Barb.,  164. 

3.  A  complaint  for  malicious  prosecution  is  bad  on  demurrer  if  it  does  not 
contain  an  averment  of  want  of  probable  cause.     And  an  averment  of 
malice,  or  that  the  charge  was  false,  is  not  equivalent  to  it.     [6  How.  Pr., 
361 ;  2  Den.,  617 ;  3  Wash.  C.  Ct.,  32.]    N.  Y.  Superior  Ct.  Sp.  T.,  1868, 
Given  v.  Webb,  7  Robt.,  65. 

4.  In  sueing  on  a  judgment,  the  omission  to  aver  leave  of  court  obtained, 
is  not  ground  of  demurrer.     [5  Abb.  Pr.,  225.]     N.  Y.  Superior  Ct.  Sp. 
T.,  1868,  Prince  v.  Cujas,  7  Robt.,  76. 

5.,  The  averment  of  a  forcible  entry  upon  the  plaintiff's  premises,  in  the 
same  complaint  with  an  allegation  of  an  unlawful  carrying  away  of 
property  of  his,  does  not  prevent  a  recovery  for  the  latter  act,  although 
there  be  no  evidence  offered  of  the  forcible  entry.  N.  Y.  Superior  Ct., 
1868,  Colton  v.  Jones,  7  RoU.,  164. 

6.  The  objection  that  separate  causes  of  action  are  not  stated  as  such,  must 
be  taken  before  trial,  if  at  all.     In  an  action,  alleging  as  a  cause,  the 
forcible  entry  on  plaintiff's  premises,  and  a  conversion  of  his  goods,  the 
plaintiff  may,  on  proving  a  conversion,  recover  therefor.     Ib. 

7.  In  an  action  against  a  steamboat  company,  for  personal  injuries,  an  al-  i 
legation  that  the  person  injured  was  employed  on  the  boat  of  the  de- 
fendants, amounts  to  alleging  that  he  was  employed  by  defendants; 
and  actual  notice  to  defendants  of  the  defect  of  machinery,  or  unfitnesa 
of  fellow-servant,  through  which  the  injury  occurred,  must  be  alleged. 
N.  Y.  Superior  Ct.  Sp.  T.,  1867.  Anderson  v.  New  Jersey  Steamboat 
Co.,  7  Robt.,  611. 
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8.  The  plaintiff's  complaint  stated  facts  proper  in  an  action  for  specific 
performance  of  a  contract,  a  portion  of  which  would  be  proper  in  an  ac- 
tion for  partition,  and  prayed  judgment  for  a  specific  performance,  or  for 
a  partition. — Held,  that  he  should  not  be  compelled,  on  motion  before 
trial,  to  elect  which  relief  he  would  seek.     There  is  no  objection  to  the 
plaintiffs  demanding  any  kind  of  relief  to  which  he  supposes  himself 
entitled,  and  he  is  not  confined  to  one  kind  of  relief.     If  defendant  fails 
to  answer,  his  rights  are  protected  by  the  provision  of  the  Code  that 
the  relief  granted  is  not  to  exceed  the  demand  in  the  complaint ;  if  he 
answers,  then  the  form  of  the  demand  is  quite  unimportant,  as  the 
court  may  then  grant  any  relief  consistent  with  the  case  made  by  the 
complaint,  and  embraced  within  the  issue.     Supreme  Ct.,  18G9,  Hall  v. 
Hall,  38  How.  Pr.,  97. 

9.  In  an  action  for  an  injunction  against  emptying  .refuse  into  navigable 
waters,  to  the  injury  of  plaintiffs'  use  of  their  wharves,  allegations  in 
the  complaint  that  plaintiffs  are  the  lessees  in  possession,  and  are  in  the 
use  of  the  piers  and  wharves,  are  sufficient  to  show  a  right  to  the  fran- 
chise; for  it  follows,  until  otherwise  shown,  that  such  possession  and 
use  is  a  sufficient  interest  in  the  franchise  to  entitle  the  plaintiffs  to  re- 
dress for  an  injury  to  it     N.  T.  Superior  Ct.   Sp.   T.,  18G8,  Hudson 
River  R.  R.  Co.  v.  Loeb,  7  Robt.,  418. 

10.  Title  being  thus  alleged,  no  question  as  to  its  lawfulness  arises,  on 
motion  as  to  the  injunction,  in  the  absence  of  proof  of  unlawfulness.  Ib. 

11.  In  an  action  by  the  maker  of  premium  notes,  given  to  an  insurance 
company  in  ignorance  of  its  insolvency,  seeking  to  enjoin  its  assignees, 
and  a  bank  with  which  the  company  had  deposited  the  notes  as  security 
for  a  loan,  and  claiming  an  offset  against  the  company, — Held,    ' 

1.  That  plaintiff  not  having  averred  an  indorsement  of  the  notes,  the 
complaint  was  demurrable,  because,  under  a  mere  deposit,  the  bank 
would  take  subject  to  prior  equities,  so  that  the  suit  was  unnecessary. 

2.  That  an  amendment  of  the  complaint  would  not  help  the  case, 
because  the  plaintiff  had  recovered  no  judgment  against  the  company^ 
M  Y.  Superior  Ct.  Sp.  T.t  1868,  Snow  v.  Fourth  National  Bank,  7 
Robt.,  479. 

12.  In  a  complaint  by  one  alleging  himself  to  be  creditor  of  a  corporation, 
seeking  an  injunction  and  receiver,  allegations  that  he  is  the  owner  of  a 
past  due  claim  for  money,  against  it,  and  of  various  bonds  of  the  com- 
pany, and  also  of  shares  of  its  stock  entitled  to  be  standing  in  his  name 
on  its  books,  and  of  the  right  to  dividends, — and  that  there  are  numer- 
ous other  floating  creditors  of  the  company,  and  that  plaintiff  sues  on 
his  own  behalf,  and  on  behalf  of  others  who  shall  come  in, — are  not  suf- 
ficient to  give  the  plaintiff  such  a  standing  in  court  as  entitles  him  to  an 
ex-parte  injunction  or  ex-parte  orders  suspending  the  directors  and  ap- 
pointing a  receiver.     Supreme  Ct.  Sp.  T.,  1869,  Ramsey  v.  Erie  Railw- 
Co.,  Ante,  156. 

13.  The  complaint  in  such  an  action  should  state  the  nature  and  amount 


NEW  YORK  :   1870.  477 


CONTEMPT. 


of  any  claim  past  due  which  plaintiff  has  against  the  company,  by  bill, 
account  or  bond,  or  on  coupons,  so  that  it  can  be  paid  by  the  directors ; 
and  it  should  state  such  facts  as  would  show  plaintiffs  title  to  the  claim 
and  the  bonds  and  stock  mentioned.  Ib. 

ACTION,  1,  2,  5  ;  CLOUD  ON  TITLE.  3  ;  CORPORATION,  7-9 ;  PLEADING  ; 
VARIANCE. 

COMPROMISE. 

To  obtain  the  discharge  of  a  partner  or  joint  debtor  from  a  judgment, 
upon  a  compromise  by  him  under  the  act  of  1845,  ch.  348,  amending 
the  act  of  1838,  the  proper  practice  is  not  to  apply  to  the  court  in  the 
first  instance  ;  but  to  present  to  the  clerk  the  memorandum  mentioned  in 
the  act,  and  to  request  him  to  satisfy  the  judgment  as  to  the  compro- 
mising debtor;  andifjie  refuse  so  to  do,  application  may  be  made  to  the 
court  for  an  order  directing  him  so  to  do;  on  which  application  the 
court  will  direct  to  whom,  and  in  what  manner,  notice  of  the  application 
shall  be  given.  N.  Y.  Superior.  Ct.  Sp.  T.,  1SG7,  Faulkner  v.  Suydam, 
7  Rolt.,  614. 

CONTEMPT. 

1.  It  is  not  a  contempt  for  a  party,  required  to  produce  his  books  before  a 
referee,  to  refuse  to  leave  the  books  with  the  referee,  if  the  order  under 
which  the  referee  acts  only  requires  the  production  of  the  books.     Ct. 
of  Appeals,  1869,  Sudlow  v.  Knox,  Ante,  411. 

2.  Whether  it  is  competent  for  the  court  to  order  the  books  of  a  party  to 
be  left  with  the  referee  for  the  purposes  of  an  accounting, — query  ?    Ib. 

3.  It  is  a  contempt  for  such  party  to  refuse  to  obey  the  referee's  order  that 
he  allow  a  witness,  while  testifying,  to  examine  the  books,  to  enable  the 
adverse  party  to  question  him  thereon.     Ib. 

3.  A  party  may  be  adjudged   in   contempt  for  not   obeying   an    order 
served  on  him,  although  the  original  was  not  shown  him,  if  he  did  not 
move  to  set  aside  the  service.     But  the  advice  of  counsel  given  and  re- 
lied on  in  good  faith,  is  an  excuse,  where  the  effect  of  punishment  would 
be  to  keep  the  party  in  jail  indefinitely  by  reason  of  his  inability  to  pay 

a  large  sum.     Supreme  Ct.,  1868,  Billings  v.  Carver,  54  Barb.,  40. 

4.  A°client  cannot  be  punished  as  for  a  contempt,  for  an  act  done  by  his 
attorney  Avithout  his  privity.     N.    Y.  Superior    Ct.,   1868,   Satterlee  v. 
De  Comeau,  7  Robt.,  666. 

5.  Under  section  302  of  the  Code,— which  provides  that  if  any  person, 
party,  or  witness,  disobey  an  order  of  the  judge  or  referee,  duly  served, 
he  may  be  punished  by  the  judge  as  for  contempt,— the  judge  acting  out 
of  court  may  punish  a  witness  who,  on  appearing  before  the  referee  and 
being  sworn,  refuses  to  answer  a  proper  question  ;  and  it  is  not  neces- 
sary that  the  papers  should  show  that  an  order  requiring  an  answer  to 
the  questions  was  made  in  writing  and  served  on  the  witness,  nor  that 
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it  should  be  expressly  adjudged  in  the  order  for  punishment  that  the 
misconduct  of  the  witness  prejudiced,  <kc.,  the  rights  of  a  party,  as  re- 
quired by  2  Rev.  Slat.,  538,  §  20.  Ct.  of  Appeal*,  18G9,  Lathrop  v. 
Clapp,  40  Ar.  Y.,  328;  affirming  Clapp  v.  Lathrop,  23  Ihw.  Pr.,  423. 

6.  On  an  order  to  show  cause,  granted  against  the  sheriff,  upon  affidavits 
served  with  the  order,  if  on  the  return  he  appears,  the  court  may  pro- 
ceed at  once  to  punish,  without  filing  interrogatories,  if  the  misconduct 
is  not  denied,  nor  good  cause  shown.     [37  N.  Y.,  243 ;  6  Abb.  Pr.  N. 
S.,  50.]    Ct.  of  Appeals,  1869,  People  ex  rel  Gaston  v.  Campbell,  40  N. 
Y.,  133. 

7.  Where  the  alleged  contempt  consists  in  the  admitted  refusal  to  answer 
questions,  and  the  party  has  been  served  with  the  affidavits  and  order 
to  show  cause,  and  is  before  the  judge,  and  has  full  opportunity  to  an- 
swer, the  filing  of  interogatories    is   unnecessary.      [37  N.  Y.,  235  ] 
Ct.  of  Appeal,  1869,  Lathrop  v.  Clapp,  40  N.  F.,  328;  affirming  Clapp 
v.  Lathrop,  23  How.  Pr.,  423. 

8.  In  proceedings  as  for  contempts  to  enforce  civil  remedies,  under  2  Rev. 
Stat.,  534-538, — section  21  of  which  authorizes  the  court  to  impose  a 
fine  to  indemnify  a  party  for  actual  loss  and  injury,  and  to  satisfy  his 
costs  and  expenses, — the  costs  and  expenses  must  be  ascertained  by 
the  rate  of  compensation  fixed  by  statute  for  the  services  performed. 
Ct.  of  Appeals,  18G9,  Sudlow  v.  Knox,  Ante,  411. 

9.  The  amount  of  the  fine  to  indemnify  for  the  other  loss  and  injury,  must 
be  fixed  upon  proof  of  the  damages  sustained,  according  to  the  rules  of 
law  which  would  apply  in  an  action  for  such  damages.     Ib. 

10.  The  court  cannot,  for  either  purpose,  summarily  fix  a  gross  sum,  in  its 
discretion.     Ib. 

ARREST,  13;  ATTACHMENT,  1 ;  ACTION;  ARREST,  15,  16-18;  ASSIGNABILITY  ; 
ATTORNEY  AND  CLIENT,  8-10. 

CONTRACTS. 

1.  A  verbal  agreement  between  creditor  and  debtor,  upon  no  new  con- 
sideration, that  instead  of  paying  a  pre-existing  debt  to  the  creditor,  the 
debtor  will  pay  it  to  a  third  person,  the  debtor  himself  having  no  inter- 
est in  the  question  to  whom  the  money  shall  be  paid,  is  not  final  and 
irrevocable  by  the  creditor,  where  such  third  person  has  given  no  assent 
thereto,  nor  received  any  notice  of  such  agreement.     Ct.  of  Appeals, 
1869,  Kelly  t>.  Roberts,  40  AT.  Y.,  432. 

2.  Such. a  promise,  there  being  no  trust  or  acceptance  of  anything  upon 
which  to  create  an  agency  for  the  third  person,  is  purely  an  executory 
contract  without  consideration,  to  pay  what  the  debtor  owes,  over  to  the 
creditors  of  his  creditor;  and  is  in  effect  a  license;  which  the  creditor 
may  revoke  before  payment.     Ib. 

3.  A  mere  power  of  attorney  to  sell  land,  although  specifying  terms,  and 
signed  by  the  owner,  is  not  an  offer  to  sell;  and  a  contract  of  sale, 
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within  the  meaning  of. the  statute  of  frauds  is  not  constituted  by  a  pur- 
chaser indorsing  thereon,  with  the  consent  of  the  agent,  his  agreement 
to  purchase  the  property  on  the  terms  expressed.  Either  the  owner  or 
his  agents  must  subscribe  an  agreement  to  sell.  Ct.  of  Appeals,  1SG9, 
Haydock  v.  Stow,  40  N.  T.,  363. 

4.  Such  a  transaction  cannot  be  made  a  valid  contract  under  the  statute 
by  any  verbal  ratification.     76. 

5.  The  defendant  conveyed  land  to  plaintiff  and  at  the  same  time  gave 
him  a  sealed  agreement  that  the  land  should  be  worth  a  certain  price  at 
a  specified  future  time,  and  that  he  would  then  purchase  it  at  that  price 
if  plaintiff  should  wish  to  sell.     Shortly  before  that  time,  plaintiff  sent 
defendant  a  letter,  signed,  and  accepting  the  offer.     Held,  that  the  con- 
tract was  not  void  by  the  statute  of  frauds,  but  defendant  was  bound 
to  accept  the  conveyance  and  pay  the  price  agreed.     Ct.  of  Appeals, 
1869,  Burrell  v.  Root,  40  N.  Y.,  496. 

6.  It  seems,  that  an  offer  to  buy  can  be  accepted  and  enforced,  although 
not  signed  by  the  seller.     Ib. 

7.  Under  a  contract  for  the  sale  of  wood  subject  to  the  measurement  and 
inspection  of  a  third  person,  the  buyer  is  entitled  to  actual  measurement 
by  such  person,  or  something  equivalent  thereto.     Supremt  Ct.,  1869. 
McAndrews  v.  Santee,  Ante,  408. 

8.  The  plaintiff  and  the  defendant  agreed  verbally  with  a  third  person  to 
exchange  bonds  of  a  railroad  company  for  its  stock,  it  being  understood 
between  the  plaintiff  and  the  defendant  that  they  should  furnish  the 
bonds  to  be  given,  and  share  the  stock  to  be  received,  in  a  certain  pro- 
portion ;  and  that  the  defendant  should  attend  to  making  the  exchange, 
and  should  furnish  all  the  bonds  in  the  first  instance,  plaintiff  subse- 
quently to  replace  his  share  so  advanced. — Held,   that  although  the 
agreement  was  void  under  the  statute  of  frauds,  for  want  of  a  written 
memorandum,  yet,  after  the  defendant  had  made   the   exchange   on 
behalf  of  himself  and  the  plaintiff,  in  pursuance  of  the  agreement,  the 
statute  of  frauds  had  no  application  to  the  claim  of  the  plaintiff,  on 
tendering  the  share  of  bonds  to  be  furnished  by  him,  to  recover  from 
the  defendant  the  shares  of  stock  which  the  defendant  had  received 
for  him.     Buffalo  Superior  Ct.,  1869,  Tomlinson  v.  Miller,  Ante,  364. 

CONVERSION. 

A  mere  asportation  of  a  chattel  without  asserting  ownership,  or  intending  to 
appropriate  it,  or  interfering  with  the  owner's  dominion,  or  injuring  the 
thing,  but  recognizing  the  owner's  title,  is  not  a  conversion;  and  will 
not  sustain  a  recovery  in  an  action  for  wrongfully  taking  and  carrying 
away  and  converting.  Supreme  Ct.}  1866,  Eldridge  v.  Adams,  54 
417. 
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CONVICTION. 

1.  The  true  construction  of  2  Rev.  Stat.,  702,  §  27,— which  allows  a  con- 
viction of  an  inferior  degree  to  that  charged  in  the  indictment, — is,  that 
where  the  act  for  which  the  accused  is  indicted  is  the  same  act  for 
which  he  is  convicted,  a  conviction  of  a  lower  degree  is  proper,  although 
the  indictment  contains  averments  constituting  an  offense  of  the  highest 
degree  of  the  crime  in  question,  and  omits  to  state  the  particular  intent 
and  circumstances  characterizing  the  lower  degree  of  the  same  crime. 
Cl.  of  Appeals,  1869,  Keefe  v.  People.  Ante,  76. 

2.  In  the  absence  of  any  exceptions  to  the  evidence,  or  to  the  charge, 
showing  error,  the  appellate  court  will  not  presume,  in  such  a  case,  that 
the  accused  has  been  convicted  of  any  other  act  than  that  charged,  or 
that  there  was  any  material  variance,  in  respect  to  the  means  employed, 
from  those  charged  in  the  indictment.     76. 

CORPORATIONS. 

1.  Under  section  2  of  the  act  of  March  9,  1865  (Laws  of  1865,  p.  169),— 
which  provides  that  a  State  bank,  by  its  re-organization  under  the  laws 
of  the  United  States,  shall  be  deemed  to  have  surrendered  its  State 
charter,  but  that  "every  such  bank  shall  nevertheless  be  continued  a 
body  corporate  for  the  term  of  three  years    .     .     for  the  purpose  of  pro- 
secuting and  defending  suits  by  and  against  it,  and  of  enabling  it  to 
dose  its  concerns,"  &c., — an  appeal  from  a  judgment  taken  in  the  name 
of  the  State  bank  should  be  considered  as  the  defense  of  a  suit ,  and  if 
taken  within  the  three  years  from  the  time  of  the  conversion  of  the  bank 
into  a  National  bank,  the  defendant,  by  force  of  the  act,  must  be  deemed 
to  continue  in  existence,  as  to  such  appeal,  or  defense  of  the  suit,  until 
the  appeal  is  heard  and  determined.      Supreme  Ct.,   1869,  Claflin  v. 
Farmers  and  Citizens'  Bank;  54  Barb.,  228. 

2.  A  by-law  of  a  corporation  requiring  that  on  an  election  day  the  secre- 
tary shall  produce  the  transfer  books  and  a  list  of  the  stockholders  enti- 
tled to  vote,  &c.,  and  that  inspectors  should  be  chosen  from  among  the 
stockholders, — is  directory,  and  an  omission  to  produce  the  books  does 
not  invalidate  the  election,  although  it  casts  the  burden  of  proof  upon 
the  parties  claiming  under  it,  to  show  that  voters  challenged  were,  or 
appeared  to  be,  entitled  to  vote.     Supreme  Ct.  Sp.  T.,  1869,  People  v. 
Albany  &  Susquehanna  R.  R.  Co.,  Ante,  265. 

3.  The  validity  of  an  election  of  officers  in  a  corporation  is  not  affected  by 
the  fact  that  the  poll  was  not  opened  until  shortly  after  the  time  fixed 
in  the  notice,  and  that  the  inspectors  kept  it  open  beyond  the  hour  an- 
nounced, /or  as  long  a  time  as,  in  the  exercise  of  a  reasonable  discretion, 
was  necessary,  in  order  to  receive  the  votes  of  the  voters  present     Ib. 

4.  Nor  is  it  affected  by  the  fact  that  the  meeting  was  called  to  order  by  a 
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person  who  held  a  proxy  to  vote,  and  was  requested  by  the  president 
to  represent  him  at  the  meeting,  but  was  not  a  stockholder.     Ib. 

5.  A  part  of  the  stockholders  of  a  corporation,  met  fifteen  minutes  before 
the  hour  for  which  an  election  was  appointed,  and  organized  as  a  meet- 
ing of  the  corporation,  and  chose  inspectors,  and  precisely  at  the  hour 
(according,  as  alleged,  to  the  observatory  time),  they  adopted  resolutions 
to  proceed  with  the  election,  and  confirming  the  selection  of  inspectors, 
and  thereupon  held  an  election ;  while  another  party  of  stockholders,  in 
another  room,  at  or  shortly  after  the  hour  appointed  (according  to  the 
clock  in  the  office  of  the  corporation,  which,  as  alleged,  was  slower  than 
observatory  time),  organized  as  a  meeting  of  the  corporation,  and  ap- 
pointed inspectors, — who,  however,  were  not  stockholders, — and  pro- 
ceeded also  to  an  election. — Held,  that  the  latter  election  was  valid,  and 
the  former  void.     Ib. 

6.  An  election  of  directors  of  a  corporation  may  be  held  void   on   the 
ground  of  a  pre-conceived  scheme,  combination,  or  conspiracy  to  carry 
the  election  by  the  use  and  abuse  of  legal  process  and  proceedings,  and 
efforts  and  contrivances  to  prevent  a  fair  election.     Ib. 

7.  The  provisions  of  2  Rev.  Stat.,  462 — authorizing  the  court  to  suspend  a 
director  or  officer  of  a  corporation, — do  not  authorize  an  action  by  a 
stockholder  to  obtain  such  removal  or  suspension.     And  if  in  any  case  a 
creditor  can  maintain  such  an  action  under  the  statute,  he  must  state  in 
his  complaint  the  nature  of  his  claims,  when  and  how  they  arose,  and 
the  amount  due;  and  he  should  also  demand  payment  before  bringing 
such  an  action.     Supreme  Ct.  Sp.  T.,  1869,  Ramsey  v.  Erie  Railw.  Co., 
Ante,  157. 

8.  An  order  suspending  'directors  in  such  an  action  should  not  be  granted 
before  trial,  and  without  notice  to  the  adverse  parties,  except  in  a  case 
of  necessity.     Ib. 

9.  Nor  should  such  suspension  of  directors  be  ordered,  unless  the  proof  of 
misconduct  on  which  it  is  based  is  clear,  and  positively  sworn  to.     Alle- 
gations on  information  and  belief  are  not  sufficient.     Ib. 

10.  Stockholders  who  do  not  vote  against  the  re-election  of  directors  may 
be  deemed  to  acquiesce,  by  such  omission,  in  acts  of  such  directors  done 
prior  to  the  re-election,  and  of  which  such  stockholders  had  information, 
sufficient  to  put  them  upon  inquiry  ;  'and  are  not  entitled  afterward  to 
have  those  directors  suspended  on  the  ground  of  misconduct  previous 
to  the  re-election.     Ib. 

11.  The  court  will  not  interfere  to  suspend  directors  of  a  corporation  on 
the  ground  of  their  having  made  improper  expenditures  touching  the 
business  of  the  corporation,  nor  on  charges  of  personal  immorality.     Ib. 

COSTS. 

1.  The  right  of  a  plaintiff  to  cost?,  of  course,  upon  succeeding  in  an  ac- 
tion in  a  court  of  record  for  recovery  of  money,  is  limited  to  cases  where 
he  recovers  fifty  dollars  or  more,  notwithstanding  the  amount  claimed 
N.S.— VOL.  VII.— 31. 
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COUNTER-CLAIM. 


in  the  complaint  may  have  been  too  great  to  allow  a  court  of  justice 
of  the  peace  to  take  cognizance  of  the  action.  Supreme  Ct.,  1868,  Pin- 
der  v.  Stoothoff,  Ante,  433. 

2.  Jurisdiction  of  the  action,  and  not  of  the  claim  of  damages  made  in  it, 
determines  the  plaintiffs  right  to  costs,  if  the  recovery  in  the  court  of 
record  be  for  less  than1  fifty  dollars.     Ib. 

3.  The  right  of  a  plaintiff  to  costs,  of  course,  upon  succeeding  in  an  action 
in  the  supreme  court  for  recovery  of  money,  is  limited  to  cases  where 
he  recovers  fifty  dollars  or  more,  notwithstanding  the  amount  claimed 
in  the  complaint  may  have  been  too  great  to  allow  a  court  of  a  justice  of 
the  peace  to  take  jurisdiction  of  the  action.     Supreme  Ct.,  1869,  Blank 
v.  Westcott,  Ante,  225. 

4.  The  third  subdivision   of  section   304   of  the   Code  of  Procedure,  as 
amended  in  1862, — which  allows  costs,  of  course,  to  plaintiff  "  upon  a 
recovery  in  the  a'ctions  of  which  a  court  of  justice  of  the  peace  has  no 
jurisdiction,"    is  to  be  construed  as  referring  only  to  the  cases  which 
are  specifically  designated  by  section  54  of  the  Code,  as  those  of  which 
no  justice  of  the  peace  shall  have  cognizance.     Ib. 

5.  Where  the  plaintiff  recovers  a  verdict,  however  small,  the  defendant  is 
not  entitled  to  an  allowance,  on  recovering  costs  under  the  statute,  be- 
cause the  verdict  was  for  less  than  fifty  dollars.     The  recovery  of  judg- 
ment entitling  the  defendant  to  the  allowance  of  a  commission  on  the 
plaintiff's  claim,  is  a  recovery  on  the  issue  tried,  not  a  recovery  of  costs 
merely,  because  of  plaintiff's  failure  to  recover  enough  to  carry  costs. 
Supreme  Ct.,  1868,  Pinder  v.  Stoothoff,  Ante,  433. 

6.  The  trial  fee  is  due  plaintiff  when,  on  the  cause  being  moved  for  trial, 
defendant  obtains  leave  to  pay  the  demand  in  suit.     Supreme  Ct.,  1869, 
Jones  v.  Case,  38  How.  Pr.,  349. 

7.  If  no  sum  is  mentioned  in  the  complaint,  but  the  plaintiff  merely  seeks 
and  asks  for  such  sum  as  may  be  found  due  him  on  an  accounting,  and 
no  recovery  is  had,  an  allowance  cannot  be  granted  unless  the  court  can 
ascertain  from  the  motion  papers  what  is  the  value  of  the  subject  maf- 
ter ;  that  is  to  say,  the  matter  directly  affected  by  the  action.     N.   Y. 
Superior  Ct.  Sp.  T.,  1867,  Coleman  v.  Chauncey,  7  Robt.,  578. 

8.  The  minutes  kept  by  the  depujty  clerk,  together  with  his  affidavit  that 
the  court  ordered  an  allowance  to  be  made  to  a  party,  are   sufficient 
without  any  written  order,  to  authorize  the  clerk,  on    taxing  costs,  to 
insert  such  allowance  in  the  judgment.     N.  Y.  Superior  Ct.  Sp.  T.,  1868t 
Smith  v.  Coe,  7  Robt.,  477. 

CONTEMPT,  10. 

COUNTER-CLAIM. 

Executors,  on  conveying  lands,  took  back  a  purchase  money  mortgage  from 
the  purchaser,  with  a  bond  in  which  a  third  person  joined  as  obligor, 
and  at  the  same  time  both  the  obligors  contracted  with  the  executors 
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to  build  upon  the  land. — Held,  that  the  bond,  mortgage  and  contract 
arose  out  of  the  same  transaction ;  and  in  an  action  by  the  executors 
against  both  the  obligors,  to  foreclose  the  mortgage,  the  defendants 
could  counter-claim  damages  sustained  by  them  by  breach  of  any  cove- 
nant by  the  executors,  express  or  implied,  in  the  contract.  Ct.  of  Ap- 
peals, 1869,  Sandford  v.  Travers,  40  N.  Y.,  140;  affirming  7  Bosw.,  408. 

COURT. 

1.  The  practice  of  the  judges  of  the  fourth  district,  of  keeping  their  special 
terms  adjourned  to  chambers,  and  making  orders  at  chambers  entitled 
at  special  term, — sanctioned.     Lathrop  v.  Clapp,  40  N.  Y.,  328. 

2.  The  New  York  superior  court  will  not  regard   manuscript  papers  in. 
cases  in  which  the  rule  requires  printed  papers.     The  rule  is  for  the 
benefit  of  the  court,  and  is  not  dispensed  with,  except  by  order.     N.  Y. 
Superior  Ct.,  1867,  Wheeler  v.  Falconer,  7  RoU.,  45 

COURT  OF  APPEALS. 

1.  A  single  judge  of  the  court  of  appeals  cannot  stay  proceedings  by  an. 
ex-parte  order,  absolutely,  after  a  remittitur  has  been  issued  and  placed 
in  the  hands  of  the  prevailing  party.     An  entry  of  judgment  in  pur- 
suance of  the  remittitur  will  therefore  be  formally  correct  notwithstand- 
ing such  an  order,  especially  if  papers  and  notice  of  motion  were  not 
served.     N.  Y.  Superior  Ct.  Sp.  T.,  I860,  Lawrence  v.  Bank  of  Republic, 
G  Robt.,  497. 

2.  It  seems,  that  when  the  alleged  error  is  a  finding  of  fact  contrary  to 
the  weight  of  the  evidence,  it  is  within  the  meaning  of  the  Code  pro- 
viding for  appeals  on  error  of  fact,  of  which  the  court  of  appeals  can, 
take  no  cognizance.     When  it  is  the  finding  of  a  fact  without  any  evi- 
dence, or  the  refusal  to  find  a  fact  proved  by  uncontroverted  evidence, 
it  is  a  legal  error,  which  is  available  in  the  court  of  appeals.     Mason  v. 
Lord,  40  N.  Y.,  476.     [Per  GROVER,  J.] 

APPEAL,  3,  6-12,  19. 

DAMAGES. 

1.  The  doctrine  that  exemplary  damages  may  be  recovered  in  an  action 
for  seduction  of  plaintiff's  daughter  or  servant,  is  founded  on  the  desire 
of  courts  to  punish  a  man  for  beguiling  an  innocent  female,   when  he 
would  otherwise  escape ;  and  it  has  no  application  where  the  connec- 
tion was  had  without  use  of  seductive  arts,  for  here  she  is  equally  to 
blame ;  nor,  it  seems,  where  force  was  used,  for  here  she  has  an  action 
for  assault.     N.  Y.  Superior  Ct.,  1868,  Hogan  v.  Cregan,  6  RoU.,  138. 

2.  Defendant's  cow  having  trespassed  on  plaintiff's  land,  plaintiff  shut  her 
up  in  his  yard,  and  defendant  without  leave  entered  and  took  her  away. 
Held,  that  plaintiff  was  not  restricted  to  nominal  damages.     Rensselaer 

County  Ct.,  1869,  Searles  v.  Cronk,  38  How.  Pr.,  320, 
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3.  An  assignee  of  a  chattel  mortgage  who  had  never  been  in  possession, — 
Held,  not  entitled,  in  an  action  for  conversion,  to  recover  more  than  the 
amount  due  on  the  mortgage,  and  interest.     N.  Y.  Superior    Ct.,  1SGS, 
Roberts  v.  Kain,  6  Roll.,  354. 

4.  When  the  vendor  of  goods  knows  that  the  purchaser  has  an  existing 
contract  for  a  re-sale  at  an  advanced  price,  and  that  the  purchase  is  made 
to  fulfill  such  contract,  and  the  vendor  agrees  to  supply  the  article  to 
enable  him  to  fulfill  the  same,   the  collateral  contract  is  admissible  in 
evidence,  in  an  action  for  the  vendor's  breach ;  and  the  rule  of  damages 
is  the  loss  of  profits  on  such  contract,  because  those  profits  which  would 
accrue  to  the  purchaser  upon  fulfilling  the  contract  of  re-sale,   may 
justly  be  said  to  have  entered  into  the  contemplation  of  the  parties  in 
making  the  contract.     [16  N.   Y.,  493.]     Ct.  of  Appeals,  18G9,  Mess- 
more  v.  New  York  Shot  &  Lead  Co.,  40  N.  Y.,  422. 

DEBTOR  AND  CREDITOR. 

1.  The  rule,  that  one  having  a  lien  upon  two  funds,  must  so  act  as  not  to 
disappoint  the  just  expectations  of  another  having  a  lien  on  one  of  them 

'  only,  is  founded  in  social  duty,  and  is  never  enforced  to  the  prejudice  of 
the  double  fund  creditor.  Buffalo  Superior  Ct.,  18G9,  Jervis  v.  Smith, 
Ante,  217. 

2.  Equity  does  not,  upon  the  maxim  that  "equality  is  equity,"  deprive 
creditors  of  the  fruits  of  diligence,   but  it  favors  and  rewards  diligence, 
and  gives  to  creditors  their  full  legal  rights.     And  it  does  not  treat  those 
rights  as  varied,  by  the  accidents  of  insolvency,  or  of  death.     Ib. 

3.  Therefore,  in  the  settlement  of  insolvent  estates,  equity  allows  the  cred- 
itor to  prove,  and  take  a  dividend  on,  his  whole  debt,  without  regard  to 
any  collateral  security  he  may  hold.     Ib. 

4.  R.,  being  insolvent,  assigned  all  of  his  property  to  the  defendants  "  in 
trust,  to  convert  the  same  into  money,  and  divide  the  same  equally 
among  all  his  creditors,  in  proportion  to  the  amounts  owing  by  him  to 
them  respectively."     The   property  was  only  sufficient  to  pay  about 
thirty-five  cents  on  the  dollar.     The  plaintiffs  were  creditors  of  R.,  and 
held  stocks  which  he  had  pledged  to  them,  amounting  in  value  to  about 
twenty  per  cent,  of  R.'s  indebtedness  to  them. — Held,  that  the  plaintiffs 
were  entitled  to  a  dividend  upon  the  whole  amount  of  their  debt,  with- 
out regard  to  the  stocks  pledged.     J  b. 

DECEIT. 

1.  False  representations  as  to  the  solvency  or  pecuniary  condition  of  ano- 
ther, to  be  actionable  as  fraudulent,  must,  at  the  time,  have  been  known 
to  have  been  false  by  the  party  making  them,  or  he  must  have  intended 
that  the  plaintiff  should  understand  him  to  be  communicating  his  own 
actual  knowledge  by  means  of  them,  when  he  possessed  no  knowledge 
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upon  the  subject.      Ct.  of  Appeals,   18G9,  Marsh  v.  Falker,  40  N.  Y., 
562. 

2.  In  determining  the  latter  question,  regard  is  to  be  had  to  the  particular 
circumstances,  and  the  nature  of  the  subject  of  the  representations, 
whether  such  as  men  generally  affirm  upon  hearsay  on  the  information 
of  others,  or  only  upon  personal  knowledge.  Even  a  positive  reply  that 
it  would  be  entirely  safe  to  trust  the  person  of  whose  solvency  plaintiff 
inquired,  and  that  he  had  considerable  property, — may  be  understood  as 
only  intended  to  express  belief  and  confidence.  Jb. 


DEED. 

1.  Where  a  grantee  employs  an  attorney  to  examine  the  title,  and  the 
the  grantor  employs  the  same  attorney  to  draw  the  deed,  the  mere 
handing,  by  the  grantor,  of  the  deed,  executed  and  acknowledged,  to  the 
attorney,  the  consideration  not  having  been  paid,  cannot  be  regarded  as 
a  delivery  to  the  attorney  for  the  use  of  the  grantee  with  intent  to  pass 
the  title,  but,  at  most  it  only  constitutes  the  attorney  the  agent  of  the 
grantor  to  make  a  delivery  upon  payment  of  the  consideration,  as  a 
condition  for  the  delivery.     True,  the  attorney  may  violate  his  duty  to 
the  grantor,  and  deliver  the  deed  to  the  grantee,  without  insisting  on 
the  performance  of  the  condition ;  and  such  delivery  may,  perhaps,  from 
the  time  it  is  actually  made,  take  effect  against  the  grantor ;  but  the  law 
will  indulge  in  no  fiction  to  create  a  delivery  contrary  to  the  duty  of  the 
attorney,  but,  on  the  contrary,  will  require  it  to  be  evidenced  by  some 
unequivocal  act.     The  grantor  may,  however,  when  he  hands  the  deed 
to  the  attorney,  either  qualify  that  act  by  informing  the  attorney  that 
he  only  deposits  it  for  safe  keeping  until  he,  the  grantor,  delivers  it  per- 
sonally ;  or  may  make  it  a  present  delivery  of  the  deed  for  the  use  of 
the  grantee,  with  intent  to  pass  the  title  to  the  grantee,  before  receiving 
the  consideration,  by  so  expressly  declaring  to  and  instructing  the  attor- 
ney.    N.  Y.  Superior  Ct.,  1868,  Games  v.  Platt,  6  Robt.,  270. 

2.  The  case  of  New  York  Dry  Dock  Co.  v.  Stillman  (30  A7".  Y.,  176),  settles 
the  point  that  a  declaration  by  the  grantor  in  a  deed,  of  its  objects  and 
purposes,  contained  in  a  separate  instrument,  even  when  not  under  seal 
[Laws  of  1860,  ch.  322],  may  operate  to  alter  the  character  of  such 
deed,  however  plainly  a  conveyance  of  merely  the  legal  estate  in  the 
land.     N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Ford  v.  Belmont,  7  Robt.,  97. 

3.  The  bare  fact  that  a  deed,  by  the  donee  of  a  power,  was  executed  by 
him  in  his  individual  capacity,  and  does  not  contain  a  recital  of  the 
power  of  sale,  will  not  defeat  its  operation.     [3  Rev.  Stat.,  5th  ed.,  28, 
844.]     N.  Y.  Superior  Ct.,  1868,  Bolton  v.  Jacks,  6  Robt.,  166,  233. 
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DEMURRER. 


DEFAULT. 

1.  The  submission  of  a  motion  for  new  trial  at  general  term,  in  the  ab- 
sence of  the  moving  party,  by  the  adverse  party,  with  an  expression  of 
his  unwillingness  to  take  a  default,  and  reserving  leave  to  the  moving 
party  to  submit  points,  cannot  be  regarded  as  a  default  taken.    Supreme 
Ct.,  18G9,  Bolles  v.  Duff,  Ante,  385. 

2.  The  default  of  a  party  in  not  attending  when  required  for  examination, 
is  not  ground  for  striking  out  his  pleading,  if  the  other  party  has  subse- 
quently assented  to  adjournments.     N.  Y.  Superior  Ct.,  1SG8,  Satterlee 
v.  De  Comeau,  7  Bolt.,  661. 

3.  After  a  motion  to  open  a  default,  on  excuse  shown,  had  been  denied, — 
Held,  that  the  court  might,  in  its  discretion,  grant  a  second  motion,  on 
papers  setting  up  additional  matter  as  excuse  for  delay  in  making  the 
first  motion.     N.  Y.  Superior  Ct.,  1868,  Fowler  v.  Huber,  7  Robt.,  52. 

JUDGMENT,  13;   MOTIONS  AND  ORDERS. 

DEFENSES. 
ANSWER. 

DEFINITIONS. 

1.  Gaining  jurisdiction,  in  the  statute  giving  surrogates  exclusive  jurisdic- 
tion, in  certain  cases, — defined.     Bolton  v.  Jacks,  6  Robt.,  166,  195. 

2.  "  Protested,"  by  common  usage,  particularly  in  regard  to  promissory 
notes,  in  commercial  dealings,  has  come  to  include  all  the  steps  neces- 
sary to  charge  iudorsers.     [I  N.  Y.,   109. J     Ayrault  v.  Pacific  Bank,  6 
Robt.,  337. 

3.  "  Subject  matter  involved."  That  which  is  to  be  directly  affected  by  the 
action.     [16  Abb.  Pr.,  465.]     Coleman  v.  Chauncey,  7  Robt.,  578. 

DEMAND  BEFORE  SUIT. 
CORPORATION,  7;  NEW  YORK,  2. 

DEMURRER. 

1.  In  an  action  by  a  plaintiff  sueing  in  a  corporate  name,  a  demurrer  on 
the  ground  that  the  complaint  does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action,  does  not  raise  the  objection  that  the  plaintiff  has 
not  alleged  the  fact  of  its  incorporation.     This  goes  to  the  capacity  to 
sue,  not  to  the  cause  of  action.      Ct.  of  Appeals,  1869,  Phoenix  Bank  of 
New  York  v.  Donnell,  40  N.  Y.,  410;  affirming  41  Barb.,  571. 

2.  To  an  action  for  an  assault,  an  answer  setting  up  that  the  parties  are 
citizens  of  a  foreign  country,  and  the  acts  complained  of  occurred  there, 
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is  bad  on  demurrer.  The"  court  can  only  determine  the  sufficiency  of 
the  pleading,  upon  demurrer.  The  objection  that  for  reasons  of  policy 
it  should  decline  to  exercise  jurisdiction,  should  be  raised  by  motion. 
Supreme  Ct.  Sp.  T.,  1868,  Dewitt  v.  Buchanan,  54  Barb.,  31. 
3.  To  sustain  a  demurrer  on  the  ground  that  plaintiff  has  not  legal  capacity 
to  sue,  the  want  of  capacity  must  appear  on  the  face  of  the  complaint. 
Ct.  of  Appeals,  1869,  Phoenix  Bank  of  N.  Y.  v.  Donnell,  40  N.  Y.,  410; 
affirming  41  Barb.,  571. 

DISCHARGE. 

In  an  action  under  the  Code  of  Procedure,  the  defendant  is  not  entitled  to 
a  discharge  from  imprisonment,  by  reason  of  the  omission  of  the  plain- 
tiff to  file  his  complaint,  without  any  previous  demand  of  a  copy  or  mo- 
tion to  dismiss  it.  The  provisions  of  title  1,  ch.  6,  part  3  of  the  Revised 
Statutes,  which  relate  to  the  former  mode  of  commencing  actions,  and 
to  proceedings  to  be  had  upon  a  capias  ad  respondendum,  are  repealed, 
and  the  remedy  is  now,  under  the  Code  of  Procedure,  by  demanding  a 
copy  of  the  complaint  and  moving  to  dismiss  the  action  for  want  of 
prosecution,  if  the  complaint  be  not  served;  and  if  the  judgment  of  dis- 
continuance is  granted,  a  discharge  will  necessarily  follow.  N.  Y.  Su- 
perior Ct.  Sp.  T.,  1867,  Skinner  v.  Noyes,  7  Robt.,  228. 
SUPPLEMENTARY  PROCEEDINGS. 

DISCONTINUANCE. 

1.  The  court  will  not  refuse  leave  to  the  plaintiff  to  discontinue  his  action, 
although  a  counter-claim  has  been  interposed  by  the  defendant,  unless  it 
appears  that  the  counter-claim  would  be  jeopardized  by  the  discontinu- 
ance, or  that  the  defendants  have  secured  by  the  proceedings  some  rights 
in  reference  to  the  subject-matter  of  the  action  or  their  counter-claim,  of 
which  they  would  be  deprived  by  the  discontinuance.     N.  Y.  Com.  PI. 
Sp.  T.,  I860,  Pacific  Mail  Steamship  Co.  v.  Leuling,  Ante,  37. 

2.  An  action  of  an  equitable  nature,  like  one  of  a  legal  nature,  is  not  dis- 
continued by  a  mere  notice,  but  an  order  must   be  entered.     But   the 
pendency  of  a  former  action  is  to  be  taken  advantage  of  by  answer  or 
demurrer,  and  not,  generally,  by  motion.     The  costs  of  the  former  action 
being  undetermined,  the  court  will  not  stay  the  proceed  ings  of  the  sec- 
ond  on    account   of  non-payment.     N.  Y.  Superior   Ct.  Sp.   T.,  1867, 
Bishop  v.  Bishop,  7  Robt.,  194. 

DISMISSAL  OF  COMPLAINT;  SCPPLEMENTARY  PROCEEDINGS,  10. 

DISCOVERY  AND  INSPECTION. 

1.  In  a  creditor's  suit  an  order  for  discovery  of  all  the  books,  paper?,  and 
letters  of  defendant,  &c.,  should  not  be  allowed,  unless  the  necessity  of 
all  is  shown.  The  fact  that  some  of  the  defendants  are  the  representa- 
tives of  a  deceased  copartner  of  the  other,  does  not  bring  the  case 
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DISMISSAL  OF   COMPLAINT. 


within  the  rules  allowing  discovery  in  suits  to  settle  partnerships.     Su- 
preme Ct.,  1SG9,  Phelps  v.  Platt,  54  Barl.,  557. 

2.  In  an  action  by  an  administratrix,  on  a  claim  for  services  rendered  to 
defendant  by  her  intestate,  an  affidavit  by  her  which  states  only  that 
there  are  in  the  possession  of  the  defendants  various   letters,    receipts, 
and  accounts  in  the  handwriting  of  the  deceased,  "  containing  evidence 
in  relation   to  the  subject  of  the  action"   and  "to  the  merits  of  the 
action,"  is  not  enough  to  enable  the  court  to  determine  that  the   con- 
tents of  such  books  and  documents  are  material  as  evidence.     N.  Y. 
Superior  Ct.  Sp.  T.,  18G8,  Merguelle  v.  Continental  Bank  Note  Co.,  7 
Robt.,  77. 

3.  In  such  a  case,  the  applicant  was  only  allowed  copies  of  accounts  and 
entries  rendered  or  made  by  her  intestate.     Ib. 

4.  Affidavit  for  discovery  should  be  made  by  the  plaintiff,  or  some  reason 
shown  for  the  attorney  making  it.     Supreme  Ct.,  I860,  Phelps  v.  Platt, 
54  Barb.,  557. 

DISMISSAL  OF  COMPLAINT. 

1.  Under  the  code  there  are,  at  least,  three  ways  of  obtaining  a  judgment 
of  discontinuance  for  want  of  prosecution.  Under  subdivision  4,  of  sec- 
tion 274,  if  a  plaintiff,  after  serving  the  summons,  unreasonably  neglects 
to  proceed  to  judgment  against  the  defendant  served,  he  may  without 
either  demanding  a  copy  of  the  complaint,  or  requiring  the  complaint 
to  be  filed,  move  the  court  to  dismiss  it  Under  section  130,  a  defend- 
ant served  with  a  summons,  may  demand  a  copy  of  the  complaint  to  be 
•served  on  him,  and  if  it  is  not  served  within  twenty  days  thereafter, 
may  then,  under  section  274,  move  the  court  to  dismiss  the  complaint. 
Under  section  416,  if  a  plaintiff  does  not,  within  ten  days  after  service 
of  the  complaint,  file  it  with  the  clerk  of  the  court,  the  defendant  is  enti- 
tled to  an  ex-parte  order  from  a  judge,  requiring  it  to  be  filed  within  a 
time  to  be  specified  in  the  order,  or  that  it  be  deemed  abandoned.  If  a 
complaint  be  dismissed  in  either  of  these  modes,  a  defendant,  in  custody 
under  an  order  of  arrest  issued  in  the  action,  must,  as  matter  of  course, 
be  discharged  from  custody,  and,  after  the  dismissal  of  the  complaint, 
such  discharge  will  be  ordered  ex-parte,  or  the  defendant  may  include, 
in  his  notice  of  motion  for  a  dismissal  of  the  complaint,  a  motion  for  dis- 
charge from  imprisonment.  (Per  JONES,  J.)  N.  Y.  Superior  Ct.  Sp.  T., 
1867,  Skinner  v.  Noyes,  7  Jiobt.,  228. 

2.  A  motion  to  dismiss  the  complaint  for  want  of  prosecution,  cannot  be 
granted  before  issue,  and  where  the  tfnly  defendants  in  the  action  have 
been  served.  A  motion  to  dismiss  the  complaint  under  the  twenty- 
seventh  rule  of  court,  allowing  dismissal  for  not  bringing  the  cause  to 
trial,  can  only  be  made  after  an  issue  of  fact  has  been  joined ;  and  the 
provision  of  section  274  of  the  Code,  for  judgment  for  neglect  to  serve 
summons,  relates  to  actions  against  several  defendants,  where  the  plain- 
tiff fails  to  proceed  against  the  defendant  or  defendants  served.  N.  Y. 
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Superior  Ct.  Sp.   T.,  18G7,  linger  v.  Forty-second  Street,  &c.  R.  R.  Co., 
6  Robt.,  545. 

AMENDMENT,  2 ;  DISCHARGE;  DISCONTINUANCE;  TRIAL. 

DIVORCE. 

1.  A  marriage  should  not  be  annulled  on  the  ground  that  defendant  had  a 
living  husband  at  the  time  of  the  marriage,  if  it  be  shown  that  the 
alleged  prior  husband  had  another  wife  living  at  the  time  of  the  alleged 
prior  marriage.     Such  facts  render  the  alleged  prior  marriage  void  ab 
initio,  and  a  decree  dissolving  it  is  not  necessary  to  enable  defendant  to 
marry  again.     N.  Y.  Superior  Ct.  Sp.  T.,  1866,   Lincoln  v.  Lincoln,  6 
Robt.,  525. 

2.  Where  the  wife,  in  an  action  for  divorce,  alleges  the  communication  to 
her  by  her  husband,  long  after  marriage,  of  a  disease,  the  fruit  of  an 
illicit   connection,  she  is  not  bound  to   allege  when,  where,  or  with 
whom,  he  had  the  adulterous  connection.     Ar.  Y.  Superior  Ct.  $P*  T. 
1867,  Clark  v.  Clark.  7  Robt.,  276. 

3.  In  a  divorce  suit,  the  appearance  of  defendant  without  objection,  before 
the  referee  to  whom  it  has  been  referred  to  take  proofs  and  report  them 
to   the  court,  is  a  waiver  of  the  irregularity  of  not  referring  the  deter- 
mination of  issues.     A7".  Y.  Superior  Ct.  Sp.  T.,  1866,  Lincoln  v.  Lincoln, 
6  Hobt.,  525. 

DOWER. 

Under  the  statute  (3  Rev.  Stat,  5th  ed.,  31,  f§  13.  24),  providing  that  a 
widow  shall  be  deemed  to  have  accepted  certain  provisions  in  lieu  of 
dower,  unless  within  one  year  she  enters,  or  commences  proceedings  for 
the  recovery  or  assignment  thereof, — commencing  proceedings  for  the 
admeasurement  of  dower  is  not  enough  to  constitute  an  election.  The 
bringing  of  an  action  of  ejectment  (after  the  confirmation  of  the  report 
of  the  commissioners  of  admeasurement),  and  not  the  mere  presentation 
of  the  petition  for  admeasurement,  is  the  "commencement  of  proceed- 
ings" for  the  recovery  of  dower  as  contemplated  by  the  statute.  A7".  Y. 
Surr.  Ct.,  1865,  Walton's  Estate,  1  Tuck.,  10. 

ERROR  (WRIT  OF). 

Where  the  court,  upon  the  trial  of  an  indictment,  permitted,  after  ob- 
jection by  the  prisoner's  counsel,  a  witness  whose  testimony  on  behalf 
of  the  prisoner  was  material,  to  answer  a  question  in  effect  asking  him 

'  if  he  had  been  convicted  of  a  criminal  offense  and  sentenced  to  the 
penitentiary,  for  the  purpose  of  impeaching  his  testimony, — Held,  that  a 
writ  of  error  should  be  granted.  Supreme  Ct.  Chambers,  1869,  Matter 
of  Real,  Ante,  26. 

APPEAL;  EXCEPTIONS;  NEW  TRIAL;  TRIAL;  WITNESS. 
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EVIDENCE. 
I.  Burden  nf  Proof. 

1.  It  must  be  considered  the  settled  rule  of  law  in  this  State,  that  the 
onus  is  upon  the  party  seeking  to  avoid  an  agreement  as  usurious,  not 
merely  to  establish   a  usurious  intent,  but  to  prove   facts,  from  which 
usurious  intent  is  to  be  deduced.    [32  N.  Y.,  G05.]    Ct.  of  Appeals,  1869, 
Valentine  v.  Conner,  40  N.  Y.,  248. 

2.  In  an  action  against  a  vendor,  for  a  breach  of  the  implied  warranty 
of  title,  the  plaintiff  cannot  recover  without  proving  actual   loss   or 
damage  by  reason  of  the  want  of  title.     A  judgment  recovered  against 
him  by  the  real  owner  for  converting  the  property,  either  with  or  with- 
out notice  of  the  suit  to  the  vendor,  is  not  sufficient,  unless  he  proves 
payment  or  satisfaction  of  the  judgment.      Ct.  of  Appeals,  18G9,  Burt  v. 
Dewey,  40  N.  Y.  283;  reversing  31  Barb.,  540. 

3.  The  buyer's  omission  to  give  notice  to  the  vendor  of  a  suit  against  him 
by  the  real  owner,  throws  the  burden  on  plaintiff  of  proving  by  evidence 
other  than  the  record  of  the  former  suit,  that  the  vendor  had  no  title  at 
the  time  of  the  sale.     [26  N.  Y.,  224.]     Ib. 

4.  The  burden  of  proof  is  not  on  a  provost  marshal  sued  for  false  imprison- 
ment under  an  arrest  he  had  probable  cause  to  make,  of  showing  that 
that  the  length  of  plaintiff's  detention  was  necessary  and  proper.     Su- 
preme Ct.,  1868,  Hawley  v.  Butler,  54  Barb.,  490;  disapproving  a  pre- 
vious decision  in  S.  C.,  48  Id.,  101. 

5.  In  an  action  upon  a  charter-party,  for  compensation  which  was  pay- 
able on  delivery  of  the  cargo  at  the  destination, — Held,  that  performance 
or  waiver  must  be  affirmatively  established  by  the  plaintiff.     Roberts  v. 
Opdyke,  40  N.  Y.,  259 ;  affirming  1  Robl.,  289. 

6.  A  provision  in  a  partnership  assignment  for  benefit  of  creditors,  appro- 
priating the  assets  to  payment  of  individual  debts  of  members,  as  well 
as  partnership  debts,  since  it  tends  to  hinder  partnership  creditors,  and 
individual  creditors  of  the  other  members  whose  liabilities  may  not  be 
thus  provided  for,  renders  the  assignment  void,  unless  it  be  shown  that 
there  were  no  individual  debts.     The  burden  of  proving  that  fact,  how- 
ever, is  on  the  parties  claiming  under  the  assignment.     The  absence  of 
proof  of  their  existence  is  not  enough  to  sustain  a  referee  in  finding  that 
there  were  none.     Ct.  of  Appeals,  1865,  Hurlbert  v.  Dean,  2  Keyes,  97. 

7.  But  the  uncontradicted  testimony  of  the  assignors  that  there  were  no 
individual  debts  or  property,  rebuts  the  presumption  of  fraud.     Ct.  of 
Appeals,  1869,  Turner  v.  Jaycox,  40  N.  Y.,  470 ,  affirming  in  effect,  40 
Barb.,  164. 

8.  Under  the  change  in  the  Revenue  Law  made  in  1867,  the  intent  to 
evade  the  law  in  omitting  a  stamp  is  not  material  on  the  question  of  the 
validity  of  the  instrument.      Washington   County  Ct.t  1870,  Miller  v. 
Larmon,  38  How.  Pr.,  417. 
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II.     Opinions  of  Witnesses. 

1.  The  damages  sustained  by  a  breach  of  warranty  on  the  sale,  for  livery 
purposes,  of  a  mare,  which  proved  to  be  with  foal,  cannot  be  proved  by 
the  opinion  of  a  witness,  especially  if  he  be  not  shown  to  be  acquainted 
with  the  values  of  such  animals  as  warranted,  and  as  diminished  by  the 
breach  of  warranty.     There  being  no  known  or  market  value  for  preg- 
nant mares,  for  livery  purposes,  the  damages  are  necessarily  special,  and 
the  items  of  actual  loss  should  be  proved,  and  the  whole  left  to  the  jury. 
Supreme  Ct.,  1868,  Whitney  v.  Taylor,  54  Barb.,  536. 

2.  In  an  action  by  the  plaintiff  in  his  private  capacity,  he  may  be  asked 
whether  the  loan  sued  for  was  made  as  his  private  transaction,  or  was 
his  act  as  a  receiver.     Supreme  Cl.,  1SG7,  Davis  v.  Peck,  54  Barb.,  425. 

WITNESS. 

III.    Parol  Evidence  to  Vary  a  Writing. 

1.  In  an  action  against  an  indorser  of  commercial  paper,  on  the  implied  war- 
ranty of  the  genuineness  of  a  prior  indorsement,  evidence  of  a  misspell- 
ing of  the  intended  payees'  names,  is  admissible  to  show  that  it  was  not 
intended  to  make  the  paper  payable  to  a  fictitious  person.     [1   Comst., 
113.]     Ct.  of  Appeals,  1869,  Turnbull  v.  Bowyer,  40  N.  Y.,  456;  affirm- 
ing 2  Robt.,  406. 

2.  In  an  action  for  breach  of  a  contract  to  furnish  merchandise  of  a  certain 
quality,  it  is  admissible  for  the  plaintiff  to  prove  that  defendants  were 
informed  that  the  object  of  the  order  was  to  enable  plaintiff  to  fill  a  con- 
tract made  by  him  wifh  others,  and  that  defendants  contracted 'in  ref- 
erence to  that  fact,  as  evidence  affecting  the  rule  of  damages.     Ct.  of 
Appeals,  I860,  Messmore  v.  New  York  Shot  &  Lead  Co.,  40  N.  Y.,  422. 

IV.    Admissions  and  Declarations. 

1.  Admissions  made  by  one  of  two  assignees  in  trust,  or  declarations  made 
by  the  assignor  in  his  presence,    subsequent  to  which  he  is  removed 
from  the  trust,  are  not,   thereafter,   admissible  in  evidence  against  his 
co-trustee,  for  the  purpose  of  impeaching  the  assignment  as  fraudulent. 
Their  testimony  under  oath  should  be  resorted  to,  instead  of  their  ad- 
missions or  declarations.     Ct.  of  Appeals,   1869,  Cuyler  v.  McCartney, 
40  N.  Y.,  221 ;  reversing  33  Barb.,  165. 

2.  The  declarations  or  admissions  of  one  party  to  a  transaction  which  is 
alleged  to  have  been  a  fraudulent  combination  or  conspiracy,   are  not* 
competent,  against  the  other  party  thereto,  as  proof  of  the  conspiracy. 
The  conspiracy  must  be  proved  as  a  condition  of  the  admissibility  of  the 
declarations  of  one  part  as  against  the  other.     [Explaining  18  Wend., 
353.]     Where  the  combination  is  proved,  the  acts  and  declarations  are 
received,  not  in  aid  of  the  evidence  of  that  fact,  but  to  show  the  design, 
the  means,  and  its  execution.     Ib. 
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4.  The  rule  ihat  dying  declarations  may  be  received,  cannot  be  extended 
beyond  the  immediate  transactions  which  led  to  the  death.  Thus,  de- 
clarations that  the  prisoner's  boys  followed  the  deceased  and  clubbed 
him  on  the  corner,  immediately  preceding  the  fatal  meeting  with  the 
prisoner,  and  being  the  cause  of  the  return  to  his  house,  where  the  blow 
was  struck,  relate  to  a  part  of  the  resgestce, — the  immediate  cause  which 
led  to  the  meeting, — and  as  such  are  admissible.  But  a  declaration  by 
deceased  that  the  prisoner  had  often  threatened  to  kill  him,  made  after 
the  deceased  had  related  the  circumstances  of  the  stabbing,  and  entirely 
unconnected  with  it,  and  without  anything  to  show  whether  the  threats 
had  been  made  to  him  or  to  others  who  had  told  him,  is  inadmissible. 
Supreme  Ct.,  I860,  Hackett  v.  People,  54  Barb.,  370. 

V.    Documentary  Evidence. 

1.  It  seems,  that  on  a  question  of  the  genuineness  of  a  signature  to  a  will, 
the  testimony  of  experts,  not  acquainted  with  the  decedent's  handwrit- 
ing, is  not  admissible ;  and  papers  cannot  be  admitted  in  evidence  for 
the  mere  purpose  of  comparison.     N.  Y.  Surr.  Ct.,  1864?  Merchant's 
Estate,  1  Tuck,  151. 

2.  A  "broker's  note  "  of  a  purchase  of  property  is  not  admissible  as  proof 
of  the  sale,  without  any  proof  of  the  handwriting  of  the  signature,  or  of 
any  authority  from  the  purchaser,  to  any  one,   to  make  such  purchase 
for  him.     N.  Y.  Superior  Ct.,  18G8,  Moses  v.  Banker,  7  Roll,  441. 

3.  In  an  action  to  recover  the  proceeds  of  a  draft,   the  letter  from  a  third 
person,  in  which  the  draft  came  to  plaintiff's  possession  may  be  admissi- 
ble, not  as  proof  of  the  truth  of  the  facts  stated  in  it,  but  to  show  under 
what  cover  its  contents  reached  the  plaintiffs.    Supreme  Ct.,  18G9,  Darl- 
ing v.  Miller,  54  Barb.,  149. 

4.  A  sworn  petition  to  a  surrogate,  stating  jurisdictional  facts,  which  is 
required  by  him  on  issuing  a  citation  for  the  probate  of  a  will,   though 
it  is  not  required  by  statute,  becomes  a  part  of  the  record,  and  if  the 
record  of  probate,  including  such  petition,  shows  jurisdiction  on  its  face, 
the  authority  for  record  hprimafucie  established,  and  the  will  and  re- 
cord are  admissible  in  evidence  without  proof  aliunde.     N.  Y.  Superior 
Ct.,  1868,  Bolton  v.  Jacks,  G  Robt.,  166. 

>.  A  decree  of  the  late  court  of  chancery,  granting  a  divorce  for  adultery, 
is  not  admissible  in  evidence  to  prove  the  divorce,  unless  exemplified 
copies  of  the  pleadings  and  essential  proceedings  to  show  jurisdiction 
be  produced.  For  although  the  court  was  one  of  superior  jurisdiction, 
the  power  to  grant  divorces  was  purely  statutory;  and,  therefore,  the 
facts  necessary  to  the  exercise  of  this  power  must  appear.  N.  Y. 
Surr.  Ct.,  1865,  Lawrence's  Estate,  1  Tuck.,  64. 

C.  In  this  State,  want  of  jurisdiction  will  render  void  the  judgment  of  any 
court,  whether  it  be  of  superior  or  inferior,  of  general,  limited,  or  local 
jurisdiction,  or  of  record,  or  not;  and  the  bare  recital_of  jurisdictional 
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facts  in  the  record  of  a  judgment  of  any  court,  whether  superior  or  in- 
ferior, of  general  or  limited  jurisdiction,  is  not  conclusive,  but  only 
prima  facie  evidence  of  the  truth  of  the  fact  recited ;  and  the  party 
against  whom  a  judgment  is  offered,  is  not,  by  the  bare  fact  of  such  re- 
citals, estopped  from  showing,  by  affirmative  proof,  that  they  were  un- 
true; and  thus  rendering  the  judgment  void  for  want  of  jurisdiction. 
[Reviewing  cases.]  N.  Y.  Superior  Ct.,  18C8,  Bolton  v.  Jacks,  6  Robt., 
166,  198. 

7.  The  certificate  of  steamboat  inspectors,  under  the  act  of  Congress  of 
1852  (10  U.  S.  Stat.  at  L.,  64),  is  admisssible  in  evidence,  in  an  action 
against  the  owners  of  the  boat,  for  injuries  caused  by  explosion,  only  to 
prove  the  fact  of  due  inspection ;  but  it  is  not  evidence  of  the  safety  or 
seaworthiness  of  the  boat,  recited  in  it ;  for  recitals  in  an  instrument 
are  never  evidence  against  a  stranger  to  it.     [Reviewing  cases.]     Ct.  of 
Appeal,  1869,  Erickson  v.  Smith,  38  How.  Pr.,  454. 

8.  The  obligation  imposed  by  the  act  on  the  inspector,  to  return  his  cer- 
tificate to  the  collector,  is  not  such  a  return  as  is  contemplated  by  the 
rule  that  a  return  made  by  an  officer  which  he  may  be  required  by  law 
to  make,  is  evidence  of  the  facts  therein  stated.     Ib. 

9.  Mere  proof  of  non-payment  of  the  consideration  of  a  deed,  not  sufficient 
primarily  to  infect  the  transaction  with  fraud,  is  not  by  itself  admissible 
in  a  court  of  law  to  invalidate  it,  Avhere  a  good  title  would  otherwise 
pass  by  it.     But  a  grantee,  who  seeks  to  shelter  himself,  under  the  bona 
fides  of  his  purchase,  against  the  consequences  of  a  fraud  committed  by 
his  grantor,  must  prove  the  payment  of  such  consideration.     The  recital 
of  the  receipt  of  the  consideration  in  the  conveyance,  is  sufficient  only 
in  cases  arising  under  the  recording  acts.    N.  Y.  Superior  Ct.,  1868,  Bol- 
ton v.  Jacks,  6  Xobt.,  166,  234. 

VI.   Particular  Facts  and  Issues. 

1.  In  an  action  for  breach  of  a  contract  to  furnish  merchandise  of  a  certain 
quality,  it  is  admissible  for  the  plaintiff  to  prove  that  the  defendants 
were  informed  that  the  object  of  the  order  was  to  enable  plaintiff  to  fill 
a  contract  made  by  him  with  other?,  and  that  the  defendants  contracted 
in  reference  to  lhat  fact,  as  evidence  affecting  the  rule  of  damages.     Ct. 
of  Appeals,  1369,  Messmore  v.  New  York  Shot  &  Lead  Co.,  40  N.  Y., 
422. 

2.  In  an  action  on  a  contract  for  the  sale  of  merchandise  of  specified 
qualities,  defendant  having  accepted  delivery,  evidence  of  deficiency  in 
quality  is  not  cdmissible  at  the  trial,  unless  set  up  in  the  answer.    N.  Y. 
Superior  Cl.,  1869,  McCormick  v.  Sarson,  38  How.  Pr.,  193. 

3.  In  in  action  to  recover  the  possession  of  bonds,  the  defendant  may 
show  title  out  of  the  plaintiff,  and  in  himself  or  in  a  third  person.     Such 
proof  would  defeat  the  action.     N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Morey 
v.  Safe  Dero.3it  Co.,  Ante,  199. 
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4.  And  where  the  defendant  was  the  mere  custodian  of  bonds,  having  no 
interest  adverse  to  the  rival  claimants, — Held,  that  an  allegation  of  bad 
fauh  in  defending  the  action  would  not,  of  itself,  authorize  a  defense  to 
be  adjudged  false.     Ib. 

5.  It  is  undoubtedly  true  that  an  assignment,  honestly  made  for  a  lawful 
purpose,  cannot  be  defeated  by  proof  that  the  assignees  abused  their 
trust,  misappropriated  the  property,  or  acted  dishonestly  in  its  disposal, 
or  in  shielding  it  from  a  creditor.     Ct.  of  Appeals,  18G9,  Cuyler  v.  Mc- 
Cartney, 40  N.  Y.,  221 ;  reversing  33  Barb.,  165. 

6.  But  if  the  question  is  whether  the  assignment  was  made  with  the 
single  desire  to  appropriate  the  property  to  the  payment  of  creditors, 
then  the  immediate  conduct  of  the  assignee  on  taking,  or  professing  to 
take,  possession,  their  acts  when  they  find  that  the  good  faith  of  the 
assignment  is  questioned,  and  especially  when  there  is  some  evidence 
that  they  are  acting  under  the  advice,  if  not  control,  of  the  assignor 
himself,  and  under  a  suspicion,  not  entirely  without  evidence,  that  the 
purpose  of  the  assignment  was  made  in  order  to  prepare  the  way  for 
compromises,  and  constrain  creditors  to  take  property  at  prices  to  be 
fixed,  in  satisfaction  of  debts,  in  lieu  of  money,  and  all  like  circumstan- 
ces, should  be  permitted  to  go  to  the  jury,  with  the  explanations  there- 
of, for  their  consideration.     Ib. 

7.  The  rule  that,  in  actions  on  insurance,  the  insured  must  show  a  loss  of 
the  subject  insured,  and  that  the  preliminary  proofs  are  not  evidence  of 
such  los?, — is  applicable  to  actions  upon  policies  of  re-insurance.     N.  Y. 
Superior  Ct.,  1868,  Yonkers  &  New  York  Fire  Ins.  Co.  v.  Hoffman  Fire 
Ins.  Co.,  QRobt.,  316. 

8.  What  is  presumptive  evidence  of  delivery  to  common  carrier.     Rogers 
v.  Long  Island  R.  R.  Co.,  38  How.  Pr.,  289. 

9.  In  an  action  for  fraud,  in  defendant's  inducing  plaintiff  to  work  for  him, 
by  representations  that  he  owned  a  farm,  &c.,  and  was  solvent  and  able 
lo  pay,  proof  of  the  falsity  of  the  representation  as  to  ownership  of  the 
property,  does  not  entitle  plaintiff  to  recover,  if  it  appear  that  defendant 
was  able  to  pay ;  for  in  that  case  the  falsehood  as  to  the  property  pro- 
duced no  injury.     Supreme  Ct.,  1868,  Taylor  v.  Scoville,  54  Barb.,  34. 

10.  The  defendant,  a  lessee  of  a  part  of  a  building,  surrendered  possession, 
informing  the  landlord  that  he  did  so  because  the  basement  was  occupied 
for  purposes  of  prostitution,   to  which   the  landlord   replied,    "  If  I 
could  let  the  basement  for  anything  else,  for  a  respectable  business,  I 
would  have  done  so ;  but  I  had  to  take  what  I  can  get,  they  are  so  far 
up." — Held,  that  this  was  not  of  itself  sufficient  evidence  that  the  land- 
lord let  the  premises  knowing  that  they  were  to  be  used  for  such  pur- 
poses, within  the  rule  requiring  such  knowledge  to  be  shown  in  order 
to  excuse  the  payment  of  rent  on  the  ground  of  an  eviction.     N.  Y.  Su- 
perior Ct.,  1869,  Townsend  v.  Gilsey,  Ante,  59. 

11.  In  an  action  for  personal  injuries  resulting  from  the  explosion  of  dam- 
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aged  gunpowder  thrown  into  the  street  by  the  defendant's  servant, — 
Held,  that  evidence  that  the  defendant  "  submitted  the  powder  for  ex- 
amination to  experts,  to  those  persons  who  were  familiar  with  the  use 
of  powder  in  blasting,  and  that  he  was  told  by  them  that  it  was  useless 
for  any  explosive  purposes,  and  that  his  action  subsequently  was  gov- 
erned by  that,"  was  relevant  and  admissible.  N.  Y.  S'.tperior  Ct.,  1868, 
Furth  v.  Foster,  7  Robt.,  484. 

12.  On  the  trial  of  an  action  for' damages  caused  to  a  passer  by,  by  the  run- 
ning away  of  car  horses,  it  is  error  to  allow  a  witness  to  testify  in  refer- 
ence to  a  different  plan  of  attaching  horses  to  a  car  from  that  used  by 
defendants,  that  if  such  plan  had  been  used  the  horses  could  not  have 
broken  loose,  and  to  charge  the  jury  to  consider  all  the  evidence  as  to 
the  attachment,  and  determine  if  it  was  such  as  a  prudent  person  would 
employ.    N.  Y.  Superior  Ct.,  18G8,  linger  v.  Forty-second  Street,  &c.  R. 
R.  Co.,  6  Robt.,  237. 

13.  In  an  action  by  a  father,  for  the  seduction  of  his  daughter,  defendant 
may  prove,  in  mitigation,  specific  acts  of  loose  conduct  on  the  daughter's 
part ;  but  is  not  bound  by  her  answers  as  to  such  matters  on  cross-ex- 
amination.    N.  Y.  Superior  Ct.,  1868,  Hogan  v.  Cregan,  6  Robt.,  138. 

14.  Upon  the  defense  of  insanity  interposed  to  an  indictment  for  murder, 
the  conduct  of  the  prisoner,  his  declarations,  and  his  acts,  his  bodily 
ailments  as  affecting  his  mental  condition,  his  cheerful  or  moody  tem- 
perament, the  change,  if  there  was  one,  in  the  character  of  his  temper 
and  disposition,  the  extent  to  which  it  was  carried,  the  causes  which 
produced  it,  and  other  such  circumstances,  exhibited  at  and  about  the 
date  of  the  homicide,  and  for  a  period  previous  thereto  more  or  less  dis- 
tant from  the  date  of  the  homicide, — are  to  be  considered,  and  are  en- 
titled to  more  or  less  weight  according  to  their  nature,  and,  to  some  ex- 
tent, according  to  their  nearness  to  the  transaction.     Albany  Oyer  &  T., 
1868.  Cole's  Trial,  Ante,  321. 

15.  Indications  of  the  taint  of  insanity  in  the  family  of  the  prisoner  can- 
not avail,  without  evidence  of  traces  of  actual  insanity  in  himself.    Ib. 

16.  Although  evidence  that  the  deceased  was  the  seducer  of  the  prisoner's 
wife  before  the  homicide  is  not  admissible  as  a  defense,  the  statement 
of  the  prisoner  that  he  believed  that  to  be  the  case,  or  communications 
that  such  was  the  case,  made  by  his  wife  to  the  prisoner,  are  admissible 
on  the  question  of  premeditation,  and  as  interpreting  the  prisoner's 
conduct,  and  throwing  light  upon  his  state  of  mind.     Ib. 

BANKING  ;  CAUSE  OF  ACTION,  3,  9 ;   CORPORATION,  2 ;  DISCOVERY  AND  IN- 
SPECTION ;  EXAMINATION  OF  PARTIES  ;  MISTAKE  ;  SURROGATE'S 
COURT,  3;   TRIAL;    WITNESS. 

EXAMINATION  OF  PARTIES. 

1.  In  the  New  York  superior  court  it  is  held  that  the  court  has  no  dis- 
cretion absolutely  to  refuse  an   examination  of  parties  before  issue. 
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[1  Abb.  Pr.  N.  S.,  452.]     N.  Y.  Superior  Ci.  Sp.  T.,  18G7,  Fullerton  v. 
Gaylord,  7  Roll.,  551. 

2.  Pendency  of  a  motion  to  make  the  complaint  more  definite  or  delay 
to  enter  an  order  thereon,  does  not,  of  itself,  prevent  a  plaintiff  from 
proceeding  with  the  examination  of  the  defendant  N.  T.  Superior  Ct. 
Sp.  T.,  1867,  Fullerton  v.  Gaylord,  7  Rolt.,  551. 

EXCEPTIONS. 

1.  An  extension  of  time  to  make  a  case,  alone,  does  not  extend  the  time 
to  take  exceptions  also,  beyond  the  time  so  fixed.     N.  Y.  Superior  Ct., 
1.868,  Hatch  v.  Fogerty,  7  Roll.,  488. 

2.  A  general  exception  "  to  the  charge,  and  each  and  every  part  thereof/' 
is  unavailing,  unless  the  party  excepting  can  show  that  each  proposition 
is  erroneous,  to  his  prejudice.     [2  Seld.,  233  ;  1  Kern.,  416.]      Ct.  of  Ap- 
peals, 1869,  Walsh  v.  Kelly,  40  N.  Y.,  556;  affirming  42    Barb.,  98,  and 
27  How.  Pr.,  359. 

3.  An  exception  to  a  refusal  to  adopt,  in  gross,  $  series  of  propositions  in 
the  form  of  a  request  to  charge,   is  unavailing,    if  the  judge's  charge 
covers  the  propositions  substantially.     The  attention  of  the  court  should 
be  drawn  to  each,  and  each  should  be  subject  of  a  specific  ruling  by  the 
judge,  and   a   specific   exception    by  the    party.      [34  N.  Y.,  247;    3 
Seld.,  273;  14  N.  Y.,  434.]     Ct.  of  Appeals,  1869,  Walsh  v.  Kelly,  40  N. 
Y.,  556;  affirming  42  Barb.,  98  ;  and  27  How.  Pr.,  359. 

4.  Rules  applicable  to  exceptions  to  findings  of  fact  or  of  law,  mentioned. 
Hatch  v.  Fogerty,  7  Robt.,  488. 

EXECUTION. 

1.  An  execution  issued  after  the  lapse  of  five  years  from   the  entry  of 
judgment,  without  leave  of  court,  is  not  void  under  the  provisions  of 
section  284  of  the  Code,  but  voidable  only.     N.  Y.  Superior  Ct.  Sp.  T., 
1869,  Winebrener  v.  Johnson,  Ante,  202. 

2.  The  omission  of  the  sheriff  to  file   an  execution,  after  failure  to  collect 
the  amount,  with  his  return  indorsed  thereon,  within  the  proper  time, — 
Held,  to  be  a  mere  irregularity  not  affecting  the  substantial  rights  of  the 
judgment  creditor.     Jb. 

3.  Leave  granted  by  surrogate  to  issue  execution  against  real   property 
of  intestate,  eight  years  after  judgment.     Mott's  Estate,  1  Tuck.,  344. 

4.  Execution  against  the  person  cannot  be  issued  upon  a  judgment  in  an 
action  in  which  (he  facts  constituting  the  cause  of  action  do  not  ne- 
cessarily import  liability  to  arrest,  unless  an  order  of  arrest,   on  proof 
of  extrinsic  facts,  was  obtained  previous  to  judgment.     Where  the  ac- 
tion was  for  the  proceeds  of  merchandise  which   the  complaint  alleged 
defendants,  as  commission  merchants  employed  by  plaintiffs,  sold  and 
failed  to  account  for, — Held,  that  the  facts  establishing  a  fiduciary  rela- 
tion were  extrinsic  to  the  causa  of  action,  within   thU  rule,  and  after 
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judgment  by  default,  without  having  served  an  order  of  arrest,  the 
plaintiffs  could  not  issue  execution  against  the  person.  Ct.  of  Appeals, 
1869,  Wood  v.  Henry,  40  N.  Y.,  124. 

5.  The  avails  of  the  property  of  a  judgment  debtor,  when  sold  upon  exe- 
cution, are  by  law  to  be  paid  to  the  creditors  upon  whose  execution  it 
is  sold.     They  do  not  belong  to  a  judgment  creditor  whose  execution 
has  expired  by  lapse  of  time,    and  is  not,   therefore,  a  lien  upon  the 
property.     [21  Wend.,  1G9,  171;  2   Duer,   645;  1  Hill,  559;  1  Den., 
574;  2  Hill,  329.]     Ct.  of  Appeals,  1869,  Kingston  Bank  v.  Eltinge,  40 
N.  F.,  391. 

6.  If  paid  over  to  the  latter  by  assent  of  the  former  in  ignorance  of  the 
expiration  of  fhe  h'en,  the  former  may  maintain  an  action  to  recover 
them  back,  although  either  might  have  easily  learned  the  truth  by  in- 
quiry of  the  sheriff,  and  although  the  defendant's  judgment  had  been, 
in  consequence  of  this  receipt  of  the  money,  canceled  and  discharged  of 
record.     Jb. 

7.  The  purchaser  of  a  lease  at  sheriff's  sale  may  set  up  usury  against  an 
assignee  of  the  lessee.     Ct.  of  Appeals,  1869,  Mason  v.  Lord,  40  N.  Y., 
476. 

JUDGMENT,  10,  11;    PARTIES,  3;    RELEASE. 

EXECUTORS   AND  ADMINISTRATORS. 

1.  Although  a  residuary  legatee  has,  as  such,  a  right  to  letters,  where  no 
executor  is  named  or  competent ;  yet  where  letters  have  once  been 
issued   to   an   executor,   the  residuary  legatee   has    no  such  right  in 
case  of  subsequent  incompetence  of  the  executor.     N.  Y.  Surr.    CY.,. 
1867,  Spinning's  Estate,  1  Tuck.,  78. 

2.  Continual,  inveterate  and  irremediable  habits  of  drunkenness,  incapaci- 
tating one  for  the  transaction  of  business,  are  intended  by  the  statute 
making  drunkenness  a  disqualification  for  the  trust  of  administration. 
Drunkenness,  such  as  would  warrant  overseers  of  the  poor  in  designat- 
ing such  person  as  an  habitual  drunkard  must  be  shown.     Occasional  in- 
toxication is  not  enough  to  preclude  tie  granting  of  letters.  N.  Y.  Surr. 
Ct.,  1867,  Kechele's  Estate,  1  Tack.,  52. 

3.  Ignorance  of  legal  rights  is  not  a  want  of  understanding  which  will  dis- 
qualify ;  nor  is  friendship  for  one  of  the  parties  a  disqualification.     JVL 
Y.  Surr.  Ct.,  1865,  Shilton's  Estate,  1  Tuck,  73. 

4.  On  the  filing  of  objections,  by  one  swearing  that  he  is  a  creditor,  against 
the  issue  of  letters  to  an  executor,  the  court  will  not  try  the  question 
whether  the  objector  is  a  creditor.      N.    Y.   Surr,    Ct.,   1863?  Mer- 
chant's Estate,  1  Tuck.,  17. 

5.  Such  objections  may  be  filed  by  any  party  interested,  at  any  time  be- 
fore the  issue  of  letters,  notwithstanding  other  parties  have  already  filed 
objections.     So  held,   where  the  new   objections  specified  additional, 
grounds.     Ib. 

N.  S.— VOL. VII— 32. 
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G.  The  court  will  allow  a  retraction  of  a  renunciation  by  one  of  several 
executors  in  order  to  carry  out  the  will,  where  the  renunciation  was 
originally  made  only  because  it  was  deemed  unnecessary  that  two 
executors  should  act  af  one  time,  and  the  other  has  subsequently  died. 
M  Y.  Surr.  Ct.,  1868,  Dempsey's  Estate,  1  Tuck,  51. 

7.  On  an  application  to  require  an  executor  to  give  security,  under  3 
Rev.  Slat.,  oth  ed.,  156,  §  18, — which  allows  such  application  by  any 
person  interested  in  the  estate, — any  person  who  is  before  the  surro- 
gate in  a  litigation  as  to  which  of  two  alleged  wills  is  valid,  and  who  is 
entitled  under  one  of  them,   is  to  be  deemed  interested  in  the  estate; 
and  the  surrogate  will  not  deem  the  claim  of  interest  barred  by  the 
fact  that  the  other  will  has  been  admitted  to  probate,  the  revocation  of 
such  probate  being  still  in  litigation.     N.    Y.  Sun:   Ct.,   1S63  ?  Mer- 
chant's Estate,  1  Tuck.,  17. 

8.  After  letters  of  administration  have  been  revoked,  the  surrogate  cannot, 
pending  an  undetermined  appeal  from  the  order  of  revocation,   enter- 
tain a  second  application  for  the  removal  of  administrators,  for  the  first 
removal  is  effectual  until  reversed.     N.  Y.  Surr.  Ct.,   1869,  Angevine's 
Estate,  1  Tuck.,  245. 

9.  A  widow  having  consented  to  join  a  stranger  with  her  in  the  adminis- 
tration, cannot  revoke  the  consent,  if  there  be  no  fraud,  misrepresenta- 
tion or  mistake  of  existing  facts.     N.  Y.  Surr.  Ct.,  1864,  William's  Es- 
tate, 1  Tuck,  8. 

10.  The  act  of  1863,  authorizing   the  appointment  of  receivers   of  tho 
estates  of  deceased  persons  by  the  supreme  court,  does  not  repeal  tho 
jurisdiction  of  the  surrogate  to  appoint  administrators  with  the  will  an- 
nexed upon  those  estates.     N.  Y.  Surr.  Ct.,  1865,  Depau's  Estate,  1 
Tuck.,  290. 

11.  Where  the  will  requires  the  executors  to  give  security, but  there  is  no 
objection  on  the  part  of  any  one  interested,  and  no  other  circumstance 
authorizing  the  surrogate  to  require  the  statutory  bond  to  the  people, 
the  bond  should  be  taken  in  the  name  of  the  beneficiaries  under  the 
will,  not  in  that  of  the  people.     N.   Y.   Surr.    Ci.,  1867?    Sullivan's 
Estate,  1  Tuck.,  94. 

12.  On  the  release  of  one  surety  in  an  administration  bond,  and  the  sub- 
stitution of  a  new  one,  it  is  not  necessary  to  make  a  full  new  bond,  in 
which  the  administratrix,  the  new  surety,  and  the  one  of  the  two  former 
sureties  who  remain?,  shall  join.     A  new  bond  may  be  executed  by  the 
new  surety  alone,  provided  it  recites  the  original  bond,  and  the  pro- 
ceedings had   on   the  application,    and  annexes  itself  to  the  original 
bond  as  a  part  and  parcel  of  its  provisions ;  especially  when  the  admin- 
istratrix is  out  of  the  country.      N.  Y.  Surr.  Ct.,  1869,  Patullo's  Estate, 
1  Tuck,  140. 

13.  Rents  of  real   estate  received  by  executors  under  a  provision  of  the 
will  subsequently   adjudged    illegal    and   void,    and,  on  the    removal 
of  the  executors,  paid   over  by  them  to  the  administratrix  with  the 
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will  annexed,  are  still  to  be  regarded  as  real  estate.  The  receipt 
and  investment  of  them  by  the  executors  are  not  by  them  as  such,  but 
as  the  mere  agents  or  implied  trustees  of  the  heirs-at-la\v,  and  for  their 
benefit.  The  administratrix,  therefore,  is  not  to  include  them  in  her 
accounts  before  the  surrogate.  She  must  be  called  to  account  for  them 
in  a  court  of  record,  as  the  agent  or  implied  trustee  of  the  heirs,  under 
proceedings  unknown  to  this  jurisdiction.  Her  accounts  as  administra- 
trix can  only  embrace  the  assets  received  by  her  as  administratrix,  and 
distributable  under  the  will  she  is  administering.  AT.  Y.  Surr.  Ct., 
18G3,  Levy's  Estate,  1  Tuck.,  148. 

14.  An  executor  is  not  discharged  as  such  by  the  passing  of  his  accounts, 
and  by  a  direction  to  continue  to  hold  the  remainder  of  the  estate  as 
then  ascertained,  as  a  trustee ;  and  where,  upon  the  death  of  such  an 
executor,  another  named  in  the  will  takes    out  letters,  he  must  file  an 
inventory  showing  the  trust  funds.     N.  Y.  Surr.  Ct.,  1869,  Dana's  Es- 
tate, 1  Tuck.,  113. 

15.  Where  an  executor  was  ordered'to  file  an  inventory  of  property  out 
of  this   State,    and   he  had   appealed,  and  the    court  of  appeals   had 
affirmed  the  order, — Held,  that  he  should  be  ordered  to  file  the  further 
inventory  within  twenty  days,  or  be  attached.     N.    Y.  Surr.  Ct.,  1SG9, 
Butler's  Estate,  1  Tuck.,  87. 

1C.  Where  a  power  of  sale  of  land  given  to  an  executor,  with  the  direc- 
tions as  to  appropriation  of  proceeds,  are  not  for  purposes  of  adminstra- 
tion,  but  create  a  trust  in  the  executor,  he  takes,  not  as  executor,  but  as 
donee  of  a  power,  and  probate  and  letters  are  not  necessary  to  enable 
him  to  execute  the  power.  [4  Sandf.,  374;  21  Wend.,  430;  13  N.  Y., 
587.]  N.  Y.  Superior  Ct.,  1868,  Bolton  v.  Jacks,  6  Robt.,  166,  228. 

17.  As  a  general  rule  the  surrogate  will  not  interfere  to  allow  the  compro- 
mise of  a  debt  or  claim  belonging  to  an  estate  (under  chap.  80,  Laws  of 
1847),  except  where  the  debtor  is  insolvent,  or  some  doubt,  at  least,  is 
thrown  upon  the  validity  of  the  claim.     N.  Y.  Surr.  Ct.,  1865,  Patten's 
Estate,  1  Tack.,  56. 

18.  An  administrator  is  bound  to  exercise  care  and  diligence  in  collecting 
debts;  and  will  be  charged  with  the  amount  of  a  debt  which  there  is  no 
good  reason  he  might  not  have  realized.     JV.  Y.  Surr.  Ct.,  1867,  Moore's 
Estate,  1  Tuck.,  41. 

19.  The  bulk  of  the  assets,  amounting  to  about  twenty  thousand  dollars, 
were  left  in  deposit  with  a  mercantile  house,  who   gave  no  security 
therefor,  and  only  paid  six  per  cent.,  while  if  the  deposit  had  been  in- 
vested by  the  administrators  in  United  States  bonds,  or  on  mortgage  at 
seven  per  cent.,  a  difference  of  over  two  thousand  dollars  would  have 
been  realized  in  favor  of  the  estate. — Held,  that  the  administrators  were 
chargeable  with  this  difference";  and  that  compound  interest  at  the  rate 
fixed  by  law,  and  on  semi-annual  rests,  should  be  charged  against  them, 
the  next  of  kin  being  all  minors,  except  one,  who  had  just  emerged 
from  his  minority.     N.  Y.  Surr.  Ct.,  1869,  Black's  Estate,  1  Tuck.,  145. 
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20.  On  the  accounting,  the  administratrix   and  administrator  cannot  be 
allowed  charges  against  the  minors,  the  children  of  the  administratrix 
and  intestate,  for  moneys  retained  by  the  former  for  maintenance  of  the 
children,  if  no  guardian  was  appointed ;  especially  where  such  charges 
encroach  on  the  principal  of  the  children's  shares.     Charges  for  the 
board  and  support  of  infants  are  not  claims  against  the  estate  of  their 
father.     They  are  claims  against  the  infants'  assets  in  the  hands  of  the 
guardian,  if  they  have  any.     Where  the  parties  interested   do  not  pro- 
vide guardianship  for  the  infants,  they  make  advances  of  this  nature  at 
their  peril.     N.  Y.  Surr.  Ct.,  1869,  Black's  Estate,  1  Tuck.,  145. 

21.  An  administratrix  who  was  also  guardian  of  the  person  of  the  minors, 
•was  allowed  to  retain  for  their  support,  there  being  no  objection  made. 
Supreme  Ct.,  Dickson  v.  Badeau,  quoted  in  1  Tuck.,  335. 

22.  The  surrogate  will  direct  the  collector  of  an  estate  to  sue  for  recovery 
of  assets  which  are  detained  from  his  possession,  where  probable  right 
of  recovery  is  shown.     N.  Y.  Surr.  Ct.,  18G5,  Christy's  Estate,  1  Tuck., 
24. 

23.  Among  the  creditors  of  the  same  class,  there  can  be  no  preference. 
And  a  judgment  against  an  administrator   only  liquidates  the  amount 
of  claim,  but  gives  no  preference.     N.    Y.  Surr.  Ct.,  18G5,  St  John's 
Estate,  1  Tuck.,  126. 

24.  A  judgment  recovered  against  an  executor  or  administrator  for  ser- 
vices of  counsel  rendered  after  the  death  of  the  decedent,  in  the  admin- 
istration of  the  estate,  is  not  a  mere  debt  of  the  estate  within  tha 
statute  abating  debts  in  case  of  deficiency  of  assets ;  but  is  part  of  the 
necessary  expenses  of  administration,  and  as  such  it  should  be  paid  in 
full  in  precedence  to  debts.    N.  Y.  Surr.  Ct.,  1863  ?  Thompson's  Estate, 
1  Tuck..  13. 

25.  Where  an  executor  neglects  or  refuses  to  take  any  notice  of  a  claim 
presented,  ignores  a  judgment  recovered  against  him,  and  uses  the 
assets  intrusted  to  him  in  payment  of  himself  and  for  others,  who  had 
no  right  to  it  until  the  creditors  were  paid,  the  surrogate  will  enforce 
payment  of  the  neglected  claim  by  attachment,  notwithstanding  alleged 
inability.     Ar.  Y.  Surr.  Ct.,  18G8,  Woodhead's  Estate,  1  Tuck.,  92. 

26.  Notice  for  claims  published  by  several  executors  having  separate 
residences  and  places  of  business,  and  naming  a  diflerent  place  from 
any,  for  presentation,  is  good  as  against  those  who  present  their  claims 
accordingly.  [Distinguishing  9  Bosw.,  689.]  Moreover,  the  advertisement 
is  not  to  be  regarded  as  a  jurisdictional  fact.     N.  Y.  Surr.  Ct.,  1869, 
"VVhitlock's  Estate,  1  Tuck,  491. 

27.  A  statement  of  an  unliquidated  demand  whether  already  due  or  not, 
is  a  claim  within  the  statute.     Ib. 

28.  A  refusal  to  pay  "as  at  present  advised,"  accompanied  with  a  request 
for  particulars,  is  a  refusal,  within  the  statute.     Ib. 

29.  A  special  administrator  or  collector,  whose  powers  have  cea?cd,  may 
be  cited  to  account;  but  the  surrogate  has  no  further  control  over  him, 
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and  cannot  compel  him  to  deposit  moneys,  under  the  act  of  March  26, 
18G4.     N.   Y.  Surr.Ct.,  1865,  Lawrence's  Estate,  1  Tuck.,  68. 

30.  Executors  cannot  refuse  to  submit  to  an  accounting,  on  the  ground 
that  they  have  settled  with  the  legatees,  out  of  court,  and  that  what- 
ever fund  they  hold  thereafter  they  hold  as  trustees,  nor  on  the  ground 
of  the  absences  of  a  co-executor.     N.  Y.  Surr.  Ct.,  18G6?  Stouvenel's 
Estate,  1  Tuck.,  241. 

31.  An  administrator  who  has  been  guilty  of  a  devastavit  is  not  exoner-  . 
ated  from  accounting  by  the  fact  that  the  only  next  of  kin  was  admin- 
istratrix, and  surrendered  the  assets  to  him  before  he  was  appointed 
administrator ;  especially  where  there  was  good  reason  for  her  trusting 
the  administration  to  him.      N.  Y.  Surr.  Ct.,  1867,  Daly's  Estate,  1 
Tuck.',  95. 

32.  Although  an  executor  de  son  tort,  who  has  never  taken  letters  testa- 
mentary, cannot  be  called  to  account  before  a  surrogate,  yet,  if  he  has, 
after  his  tortious  acts,  recognized  the  surrogate's  authority,  and  volun- 
tarily placed  himself  under  the  surrogate's  jurisdiction,  by  taking  letters, 
his  responsibility  relates  back  to  the  very  death  of  his  testator,  when 
he  was  "appointed"  by  the  will,  or  to  the  first  act  of  his  unauthorized 
interference  with  the  estate.     N.  Y.  Surr.  Ct.,  18G9,  Farrell's  Estate, 
1  Tuck,  110. 

33.  Pending  an  order  for  an  account  from  some  co-executors,  the  court 
refused  to   compel  the  books  to  be  produced,  until  the  accounts  and 
objections  thereto  had  been  filed.     N.  Y.  Surr.  Ct.,  1868,  Thompson's 
Estate,  1  Tuck.,  51. 

34.  The  surrogate  has  power  to  investigate  the  account  existing  between 
the  estate  of  a  deceased  person  and  a  copartnership,  of  which  he  was 
a  member.  [17  Abb.  Pr.,  105.1  ^  Y-  $arr-  Ct.,  1S6G,  Stouvenel's  Estate, 
1  Tuck.,  241. 

35.  The  surrogate  has  power  to  hold  an  executor,  who  is  also  a  surviving 
partner  of  the  testator,  liable  for  such  amount  as  he  shall  have  collected 
from  the  assets  of  the  firm,  for  the  benefit  of  the  estate  of  the  testator. 
[2  Bradf.,  165.]     But  the  proper  practice  is,  after  ordering  an  account, 
to  file  objections  to  it,  and  examine  the  executor  and  witnesses,  if 
necessary.     [Dayt.  on  Surr.,  p.  498,  3d  ed.]     N.    Y.  Surr.   Ct.,  1SG4, 
Woodruff's  Estate,  1  Tuck.,  1. 

36.  An  order  to- file  an  account  showing  the  interest  of  the  testator  in  the 
firm,  is  sufficiently  complied  with  by  filing  an  account  or  affidavit  stating 
that  the  interest  of  the  said  W.,  at  the  time  of  his  death,  in  the  said  co- 
partnership, was  one  undivided  third  part  thereof;  the  same  being  as 
yet  unliquidated ;  and  no  part  thereof  having  come  into  the  hands  of  the 
said  M.  W.,  as  such  executor,  except  to  the  extent  as  specifically  stated 
in  the  schedule  annexed  to  the  original  account.     Ib. 

37.  The  case  of  Tucker  v.  Tucker  (4  Keyes,  136),  holding  that  a  surrogate 
has  not  power  to  try  disputed  claims— followed,   N.  Y.  Surr.  Ct.,  1869, 
Shaw's  Estate,  1  Tuck.,  352. 
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38.  On  a  petition  to  open  a  decree  made  on  accounting,  error  or  fraud 
must  be  clearly  shown,  the  lapse  of  time  must  be  explained,  and  the 
application  must  be  generally  meritorious.      A7.    T.  Surr.   Ct.,  1869, 
Totten's  Estate,  1  Tuck.,  115. 

39.  By  the  Laws  of  1863  (ch.  362,  §  8,  COS),  each  of  several  executors  has 
full  commissions  in  every  estate  exceeding  one  hundred   thousand  dol- 
lars in  value,  without  regard  to  the  services  rendered  by  them  respec- 
tively.    N.  Y.  Surr.  Ct.,  1866,  Van  Nest's  Estate,  1  Tuck,  130. 

40.  The  act  of  1866  (1  Laws  of  1866,  234),  amending  the  Revised  Stat- 
utes, gives  full  commissions  to  a  trustee  upon  each  accounting.     If  a 
trustee  settles  his  accounts  annually  before  the  surrogate,  he  is  entitled 
to  full  commissions  under  this  act  upon  each  accounting.     N.   Y.  Surr. 
Ct.,  1866,  Pirnie's  Estate,  1  Tuek.,  119. 

41.  Executors  cannot  claim  extra  compensation  for  such  services  as  they 
are  not  personally  bound  to  render  as  executors,  but  for  which  they 
might  properly  employ  and  pay  other  persons.    [Reviewing  cases.]     Ct. 
of  Appeals,  1869,  Collier  v.  Munn.  Ante,  193  ;  affirming  1  Tuck.,  136. 

42.  The  court  will  not  make  an  exception  to  this  rule,  in  the  case  of  pro- 
fessional services,  specially  useful  to  the  estate,  rendered  by  one  co-ex- 
ecutor upon  an  express  retainer  and  promise  to  pay  therefor,  on  the 
part  of  the  other.     Ib. 

43.  Upon  an  accounting  in  an  estate,  no  decree  can  be  made  for  the  di- 
vision of  the  share  of  one  of  the  next  of  kin,  who  has  died  since  the  in- 
testate, and  its  distribution  among  those  entitled  to  succeed.    There  can 
be  no  legal  distribution  without  administration.     N.  Y.  Surr.  Ct.,  1869, 
Black's  Estate,  1  Tuck.,  145. 

44.  A  petition  for  sale  of  real  estate  of  an  intestate  cannot  be  presented 
aller  three  years  from  the  granting  of  letters  of  administration  ;  and  is  not 
sufficient,  if  it  shows  no  debts,  but  expenses  of  administration.     N.  Y. 
Surr.  Ct.,  1869,  Cornwall's  Estate,  1  Tuck.,  250. 

45.  On  vacating  an  irregular  sale  for  an   inadequate  price,  the.  surrogate 
may  allow  the  purchaser  his  deposit  and  the  auctioneer's  fees  paid,  but 
not  any  counsel  fee  on  the  proceeding  to  vacate,  or  on  examining  the 
title.     JV.  Y.  Surr.  Ct.,  18G6?  Campbell's  Estate,  1  Tuck.,  240. 

46.  Mode  of  taking  account,  on  sale  of  real  estate,  found  insufficient  to 
pay  debts.     St.  John's  Estate,  1  Tuck.,  126. 

ACTION,  14  ;    FORMER  ADJUDICATION  ;    SURROGATES'  COURTS  ;   TRUSTS 
AND  TRUSTEES. 

EXTENSION   OF   TIME. 

ExcEfTio.xs,  1  ;   REFERENCE,  0. 

EXTRADITION. 

L  A  requisition  made  by  the  governor  of  another  State  upon  the  governor 
of  this  State,  for  the  arrest  and  surrender  of  an  accused  person,  is  not  of 
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itself  sufficient  authority  for  such  arrest  and  imprisonment.  Nor  is  the 
affidavit  of  an  attorney,  communicating  information,  received  by  tele- 
graph, that  the  accused  is  charged  in  such  other  State  with  the  commis- 
sion of  an  offense  against  its  laws.  An  authenticated  copy  of  the  charge 
or  indictment  should  be  presented.  N.  T.  Superior  Ct.  Sp.  T.,  1869> 
Matter  of  Rutter,  Ante,  67. 

2.  Where  the  person  arrested  in  such  case  is  brought  before  the  court  by 
habeas  corpus,  he  will  be  discharged  after  sufficient  time  has  been  allowed 
for  making  a  return  to  the  writ,  without  waiting  for  the  arrival  of  a 
proper  warrant  from  the  executive.    Ib.    To  the  same  effect,  Matter  of 
Leland,  Id.,  64. 

3.  Before  a  magistrate  of  this  State  should  remand  a  prisoner  brought  be- 
fore him  on  habeas  corpus,  who  was  arrested  under  a  wrrrant  for  his  ex- 
tradition to  another  State,  on  charges  of  an  offense  committed  there,  it 
should  satisfactorily  appear  that  a  crime  has  been  perpetrated  in  such 
other  State,  and  that  the  committing  magistrate  had  jurisdiction  of  the 
subject  matter  before  him ;   and  the  warrant  must  be  sufficient  on  its 
face.     N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Matter  of  Leland,  Ante,  64. 

4.  A  commitment  in  which  the  only  reference  to  the  crime  is  a  statement 

that  the  prisoner  is  "  charged  with  forgery  on  oath  of ,"  is  not 

sufficient.     It  ought  to  state  the  facts  charged  or  found  to  constitute  the 
offense,  with  sufficient  certainty  to  enable  the  court  to  determine  what 
particular  crime  is  charged.     Ib. 

5.  An  affidavit  merely  embodying  a  hearsay  statement  that  the  prisoner  is 
charged  with  crime  in  such  other  State,   and  is  a  fugitive  from  justice, 
without  presenting  an  authenticated  copy  of  the  charge  or  indictment 
in  such  State,  is  insufficient.     Ib. 

6.  A  warrant  issued  by  a  United  States  commissioner  for  an  arrest,  upon 
'  a  demand  under  the  treaty  between  the  United  States  and  the  Swiss 

Confederation  for  the  extradition  of  criminals,  must  on  its  face  show 
that  the  commissioner  who  issued  it  is,  within  the  meaning  of  the  act 
of  August  12,  1848,  a  commissioner  authorized  to  issue  such  warrant 
by  a  court  of  the  United  States.  U.  S.  Circ.  Ct.,  1869,  Matter  of 
Farez,  Ante,  84. 

7.  It  is  a  general  rule,  applied  in  the  United  States  courts  in  the  second 
circuit,  that  the  judiciary  possess  no  jurisdiction  to  entertain  proceed- 
ings under  any  treaty  or  convention  between  the  United  States  and  a 
foreign  government,  for  the  apprehension  and  committal  of  any  alleged 
fugitive  from  justice,  whose  extradition  is  demanded  by  such  foreign 
government,  without  a  previous  requisition  having  been  made,   under 
the  authority  of  the  foreign  government,  upon  the  government  of  the 
United  States,  and  the  authority  of  the  latter  government  obtained  to 
apprehend  such  fugitive.     Ib. 

8.  A  complaint  made  to  a  commissioner  of  the  United  States,  upon  which 
a  warrant  of  arrest  under  an  extradition  treaty  is  asked,  should  show 
that  the  requisition  has  been  made  upon  the  government  of  the  United 
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States,  under  the  authority  of  the  foreign  goverment,  and  the  authority 
of  the  government  of  the  United  States  obtained  for  the  arrest.     Ib. 

9.  These  facts  should  also  be  set  forth  on  the  face  of  the  warrant ;  and  a 
warrant  which  does  not  contain  such  allegations  is  not  valid.     Ib. 

10.  A  mandate  issued  under  the  hand  of  Secretary  of  the  State,  and  the 
seal  of  the  Department  of  State,  is  issued  by  the  executive  department 
of  the  government,  within  the  meaning  of  the  treaties.     It  is  not  neces- 
sary that  it  be  "under  the  hand  of  the  President,  and  the  great  seal  of  the 
United  States.     Ib. 

11.  After  a  writ  of  habeas  corpus  has  been  served  on  a  marshal,   requiring 
him  to  produce  in  court  the  body  of  a  prisoner  arrested  by  him  under 
an  extradition  warrant,  the  prisoner  must  be  considered  as  being  in  the 
custody  of  the  court  during  the  pendency  of  the  writ ;  and  the  marshal 
cannot  meanwhile  arrest  him  upon  any  warrant  not  in  his  hands  at  the 
time  the  writ  was  served  upon  him.     Ib. 

12.  The  prisoner,  in  such  case,  is  entitled  to  have  the  question  determined, 
as  to  the  lawfulness  of  his  imprisonment  and  detention  by  virtue  of 
the  process  on  which  he  was  claimed  to  be  held  at  the  time  the  writ  of 
habeas  corpus  was  served  upon  the  marshal.     Ib. 

13.  In  a  complaint  to  obtain  an  arrest  under  an  extradition  treaty,  it  is 
not  enough  merely  to  charge  the  party  with  the  crime  named  in  the 
treaty,  without  any  specification  of  the  time  or  place,  or  the  features  of 
the  crime.     Thus,  a  complaint  merely  alleging  that  the  prisoner,  in  the 
year  1869,  or  after  November  25,  1850,  with  the  intent  to  obtain  gain 
for  himself,  and  to  cheat  and  defraud  the  Swiss  Confederation,  and  some 
person  unknown,  committed,  within  the  jurisdiction  of  the  Swiss  Con- 
federation, the  crimes  of  forgery,  the  emission  of  forged  commercial 
paper,  and  the  utterance  thereof,  to  the  amount  of  thirty  thousand  francs 
or  thereabouts, — is  insufficient.     It  cannot  have  been  intended,  by  the 
treaty-making  power,  that  the  alleged  fugitive  should  be  arrested  upon 
a  complaint  which  is  less  specific  than  would  be  required  upon  an  ar- 
rest in  the  United  States.     Ib. 

14.  The  provision  of  the  convention  with  the  Swiss  Confederation  (11 
Stat.  at  L.,  593,  Art.  XIV.},  that  the  delivery  up  shall  only  be  made 
when  the  offense  shall  be  so  established  as  to  justify  apprehension  and 
commitment  for  trial  if  the  crime  had  been  committed  in  the   country 
where  the  person  so  accused  shall  be  found,  intends  to  say,  not  only 
that  the  person  arrested  in  the  United  States  shall  not  be  delivered  up 
except  on  such  evidence  as  would  authorize  his  commitment  for  trial  in 
the  United  States,  if  the  crime  charged  had  been  committed    in  the 
United  States,  but  also  that  he  shall  not  be  apprehended  or  arrested 
except  on  such  prima  facie  evidence  as  would  justify  apprehension  and 
arrest,  if  the  crime  charged  had  been  committed  in  the  United  States. 
Ib. 

15.  A  complaint  in  such  case,  for  arrest  on  a  charge  of  forgery,  must  spec- 


NEW  YORK  :   1870.  505 


GRAND   JURY. 


ify  the  time  and  place  of  the  commission  of  the  alleged  offenses,  and 
the  character  of  the  forgeries,  or  of  the  instrument  or  documents  in  re- 
spect of  which  the  forgeries  were  committed.  Ib. 

FORECLOSURE. 

1.  Where  a  judgment  debtor,  subsequent  to  the  docketing  of  the  judgment, 
acquires  title  to  real  estate,  and  executes  and  delivers  to  his  grantor  a 
mortgage  upon  the  premises,  to  secure  a  part  of  the  purchase  money,  a 
forclosure,  by  action,  of  such  mortgage,  is  absolutely  void  as  against  the 
prior  judgment  creditor,  unless  he  is  made  a  party  defendant  in  the  ac- 
tion ;  and  a  purchaser  upon  the  sale  acquires,  as  against  such  judgment 
creditor,  if  not  made  a  party,  only  the  right  of  a  mortgagee  in  possess- 
ion.    N.  Y.  Superior  Ct.  Sp.  T.,   18G9,  Winebrener  v.  Johnson,  Ante, 
202. 

2.  The  judgment  creditor  in  such  case  may,  notwithstanding  the  sale  un- 
der the  decree  of  forclosure,  sell  the  interest  of  the  judgment  debtor  in 
the  premises  under  an  execution  issued  upon   his  judgment,   and  a 
purchaser  upon  the  latter  sale,  upon  receipt  of  the  sheriff 's  deed,  may 
bring  an  action  against  the  first  purchaser  for  the  redemption  of  the 
premises,  and  will  be  allowed  to  redeem  upon  such  terms  as  may  be 
equitable,  according  to  the  circumstances  of  the  case.     Ib. 

3.  It  is  no  defense  to  the  foreclosure  of  a  purchase  money  mortgage,  that 
a  part  of  the  mortgaged  premises  at  the  time  of  the  conveyance  and 
mortgage  was  incumbered  by  an  unexpired  lease  thereof,  made  by 
others  than  the  grantors,  where  no  express  covenant  in  the  deed  is 
broken.     Ct.  of  Appeals,  18G9,    Sandford  v.  Travers,  40  N.    Y.,  140; 
affirming  7  Bosw.,  408. 

FORMER  ADJUDICATION. 

Where  an  administrator,  who  is  also  the  general  guardian  of  the  infants 
interested  in  the  goods  he  is  administering,  has  had  a  settlement  of  his 
accounts,  both  as  administrator  and  as  guardian,  in  a  court  of  law,  in 
an  action  for  the  partition  of  real  estate,  in  which  he  and  his  wards  are 
co-defendants ;  such  settlement  embracing,  moreover,  claims  made  by 
him  against  his  intestate,  arising  out  of  personal  transactions  between 
himself  and  the'intestate, — the  surrogate  will  not  regard  such  a  judgment 
as  precluding  him  from  investigating  the  fairness  of  the  transactions,  in 
a  case  of  suspicion.  N.  Y.  Surr.  Ct.,  18G9,  Matter  of  Moreau,  1  Tuck., 
470. 

CAUSE  OF  ACTION,  11;    MOTIONS  AND  ORDERS,  9-12. 
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GUARANTY. 

1.  A  guaranty  indorsed  on  a  bond  "of  the  collection  of  the  within  amount 
as  it  becomes  due," — is  not  equivalent  to  a  guaranty  of  payment.     Mere 
non-payment  is  not  sufficient  to  give  the  guarantee  a  right  of.  action 
against  the  guarantor.     He  is  bound  to  take  proper  measures  to  collect 
the  debt,  within  a  reasonable  time.     [Citing  Ceases.]     Ct.  of  Appeals, 
1869,  Craig  v.  Parkis,  40  N.  Y.,  181. 

2.  A  delay  for  upwards  of  six  months  after  all  the  installments  of  the  bond 
had  become  due,  to  prosecute  the  principals,  when  it  does  not  appear 
that  any  of  them  were  non-residents,  or  could  not  have  been  served,  is 
not  due  diligence.     Ib. 

3.  The  insolvency  of  the  principals  is  not  an  excuse  for  the  delay.     The 
creditor  has  no  right  to  determine  on  his  own  responsibility  whether 
the  debt  is  collectible.    Ib. 

GUARDIAN  AD  LITEM. 

1.  The  special  guardian  of  a  minor,  appointed  in  the  surrogate's  court  on 
an  accounting  of  an  executor,  should  be  a  person  independent  of  any 
other  interest.     A  person  nominated  by  the  minor's  parent  should  not 
be  appointed,  if  the  interests  of  the  parent  and  child  in  the  accounting 
are  possibly  conflicting.     N.  Y.  Surr.    Ct.,    1865?  Allen's  Estate,  1 
Tuck.,  69. 

2.  A  father,  though  having  no  interest  adverse  to  his  minor  son,  should 
not  be  appointed  special  guardian  in  the  surrogate's  court,  unless  he 
is  an  attorney  at  law.     N.  Y.   Surr.   Ct.,   1869?   Spicer's  Estate,  1 
Tuck.,  80. 

INFANT,  1. 

GUARDIAN  AND  WARD. 

1.  The  effect  of  the  Laws  of  1837,  ch.  460,  §  34;  1863,  ch.  362,  §  4 ;  I860, 
ch.  90,  §  9;  1859,  ch.  782,  §  2,  is  that  female  guardians  of  minors,  are 
still  liable  to  removal  by  the  surrogate,  after  marriage.     N.  Y.  Surr.  Ct., 
1867,  Matter  of  Elgin,  1  Tuck.,  97. 

2.  A  relative  of  orphans  has  not,  without  appointment  as  guardian,  the 
power  to  change  the  legal  residence,  so  as  to  affect  the  jurisdiction  of 
the  surrogate  to  grant  letters  of  guardianship.     N.  Y.  Surr.  Ct.,  1867, 
Matter  of  Hughes,  1  Tuck.,  38. 

3.  Testamentary  guardians  are  not  "  general  "  guardians  within  the  mean- 
ing of  3  Rev.  Stat,  5th  ed.,  177,  §  22;  185,  §  87,  allowing  surrogates  to 
pay  legacies  and  distributive  shares  of  minors  to  their  general  guardians. 
And  if  they  were,  letters  of  guardianship  must  be  taken,  and  security 
given,  to  entitle  the  guardian  to  receive  such  fund.     N.  Y.  Surr.  Ct., 
1866,  Sackett's  Estate,  1  Tuck.,  84. 
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4.  A  special  guardian  was  instructed,  agreeably  to  the  wish  of  the  ward, 
to  discontinue  opposition  on  her  behalf  to  the  probate  of  a  will     N.  Y. 
Surr.  Ct.,  1869,  Chittenden's  Estate,  1  Tuck,  251. 

5.  The  remedy  of  a  general  guardian,  claiming  a  balance  due  him  from  his 
ward  on  the  latter  becoming  of  age,  is  not  an  action  at  law  against  the 
ward,  nor  an  application  on  his  own  behalf  to  compel  an  account  from  the 
executors  of  the  will  under  whioh  his  ward  was  legatee ;  but  he  should 
have  his  accounts  settled  and  obtain  a  decree  before  the  surrogate  by 
whom  he  was  appointed.     N.  Y.  Surr.   Ct.,  18G9  ?  Colon's  Estate,  1 
Tuck.,  244. 

6.  On  a  final  settlement,  the  surrogate  will  not  order  payment  of  a  legacy 
to  a  foreign  guardian,  if  a  guardian  has  been  appointed  for  the  same 
infant  by  the  courts  of  this  State,  even  though  the  will  provide  that 
"money  or  property  which  might,  under  it,  become  vested  in  a  minor, 
must  be  delivered  to  any  foreign  guardian."    Payment  should  be  to  the 
domestic  guardian.   N.  Y.  Surr.  Ct.,  1869,  Biolley's  Estate,  2  Tuck.,  422. 

7.  The  treaty  with  Switzerland,  of  1850,  does  not  require  the  reciprocal 
recognition  of  foreign  guardians.     Ib. 

8.  An  attachment  for  non-payment  of  a  decree  should  not  issue  against  a 
guardian  who  has  become  insolvent,  until  the  sureties  on  his  bond  have 
been  prosecuted.     [1  Bradf.,  490.]     N.  Y.  Surr.  Ct.,  1864,  Matter  of 
Callahan,  1  Tuck,  62. 

9.  Bond  ordered  to  be  prosecuted  upon  death  of  guardian,  by  suicide,  in- 
solvent.    N.  Y.  Surr.  Ct.,  1869,  Matter  of  Hamlen,  1  Tuck,  408. 

SURROGATE'S  COURTS,  11,  12. 

HABEAS  CORPUS. 

The  provision  of  the  habeas  corpus  act,  that  "  during  the  session  of  a  court 
of  oyer  and  terminer,  no  prisoner  detained  in  the  common  jail  of  the 
county  upon  any  criminal  charge,  shall  be  removed  therefrom  by  any 
writ  of  habeas  corpus,  unless  such  writ  shall  have  been  issued  by  such 
court  of  oyer  and  terminer,  or  shall  be  made  returnable  before  it," — 
does  not  apply  to  the  case  of  a  prisoner  detained  in  execution  of  a  sen- 
tence already  pronounced  by  the  court.  N.  Y.  Superior  Ct.  Sp.  T., 
1870,  People  v.  Heffernan,  38  How.  Pr.,  402. 
EXTRADITION. 

HIGHWAYS. 

1.  Wherever  there  are  more  than  one  commissioner  of  highways  in  a 
•     town,  notice  of  appeal  from  an  assessment  of  damages,  under  the  high- 
way act,  must  be  served  on  each.    Service  on  one  alone  is  not  sufficient 
to  give  jurisdiction.     Supreme  Ct.,  18G9,  People  ex  rel  Mitchell  v.  Law- 
rence, 54  Barb.,  589. 

2.  A  decision  in  highway  proceedings  cannot  be  reviewed  by  an  action 
in  equity,  either  on  the  ground  of  errors  in  law  or  want  of  jurisdiction. 


508  ABBOTTS'  PRACTICE  DIGEST. 


INDICTMENT. 


[26  Wend.,  132 ;  9JIow.  Pr.,  32.]     Ct.  of  Appeals,  1869,  Hyatt  v.  Bates, 
40  N.    Y.,  164. 

3.  On  i he  taking  of  an  abandoned  plank  road  for  a  highway,  the  value  of 
the  landowner's  reversion,  to  be  assessed  under  the  act  of  1864,  is  not 
merely  nominal,  but  includes  the  soil,  the  fences  thereon,  the  right  of 
way,  and  all  the  advantages,  if  any,  arising  from  its  former  use.  Su- 
preme Ct.,  1869,  People  ex  rel  Mitchell  v.  Lawrence,  54  Barb.,  589. 


The  various  degrees  of  homicide  defined  and  distinguished.     Albany  Oyer 
&  T.,  1868,  Cole's  Trial,  Ante,  321. 

IMPRISONMENT. 

1.  The  act  of  a  debtor  in  taking  voluntary  proceedings  in  bankruptcy,  and 
obtaining  a  valid  discharge  on  the  surrender  of  his  property,  is  not  a 
disposition  in  fraud  of  the  State  laws  allowing  discharges  in  insolvency, 
such  as  will  preclude  the  subsequent  granting  of  a  discharge  from  im- 
prisonment under  2  Rev.  Stat  article  6,  chapter  5,  title  1,  part  2.   N.  Y. 
Superior  Ct.  Sp.  T.,  1868,  Roswog  v.  Seymour,  7  RoU.,  427. 

2.  The  provision  of  2  Rev.  Stat.,  article  6,  chapter  5,  title  1,  part  2,  §  32. 
— that  an  applicant  for  discharge  from  imprisonment  on  execution  shall 
furnish  satisfactory  evidence  to  the  court  of  the  actual  delivery  to  the 
assignees  appointed,  of  all  the  property  directed  to  be  assigned,  or  he 
shall  give  such  security  for  the  future  delivery  thereof  as  the  court  shall 
approve, — leaves  the  requiring  of  security  to  the  discretion  of  the  court. 
Where  the  debtor,  before  his  arrest,  had  surrendered  his  property  in 
voluntary  bankruptcy  proceedings, — Held,  that  the  court  should  require 
a  bond,  with  condition  to  surrender  the  property  in  case  it  should  be 
restored  to  him.     Ib. 

INDICTMENT. 

1.  It  is  unnecessary  to  state  in  the  indictment  the  names  of  the  jurors  by 
whom  it  was  found.     [37  N.  Y.,  117.]     Supreme  Ct.,  1868,  People  v. 
Haynes,  38  How.  Pr.,  369. 

2.  Averring  that  II.  "  unlawfully,  maliciously,  and  feloniously,  in  the  night 
time,  did  set  fire  to  a  certain  grist-mill,"  is  equivalent  to  a  charge  that 
the  act  was  willfully  done.     Jb. 

3.  If  the  substantial  facts  constituting  a  statutory  offense  are  well  stated, 
this  is  sufficient,  without  using  the  very  words  of  the  statute.    [1  Park. 
Cr.,  424;  3  Id.,  208.]  Supreme  Ct.,  1863,  Frazer  v.  People,  54  Barb.,  306. 

4.  "  Oath,"  instead  of  "  oaths,"  of  grand  jury,  sufficient  after  verdict  Wag- 
ner v.  People,  54  Da,  b.,  367 ;  affirmed  on  other  points  in  2  Keyes,  684. 

5.  The  oyer  and  terminer  may,  upon  cause  shown,  order  a  list  of  the  wit- 
nesses examined  before  the  grand  jury,  on  finding  an  indictment,  to  be 
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furnished  by  the  district-attorney  to  the  accused,  and  allow  the  accused 
to  examine  the  minutes  made  by  the  grand  jury,  in  case  of  irregularity 
in  their  proceedings,  affecting  his  indictment.  Kings  County  Oyer  & 
T.,  1870,  People  v.  Naughton,  Ante,  421. 

6.  The  grand  jury  is  a  constituent  part  of  the  court  of  oyer  and  terminer, 
and  the  control  of  that  court  over  its  proceedings  continues,  and  may 
be  thus  exercised,  after  the  grand  jury  has  adjourned.     Ib. 

7.  The  application  of  the  accused,  for  inspection  of  the  minutes  made  in 
the  grand  jury  rooms,  must  be  founded  on  irregularity  on  part  of  the 
grand  jury,  which  the  defendant  is  entitled  to  take  advantage  of,  and  on 
the  necessity  for  the  production  of  the  minutes,  for  that  purpose,  to  en- 
able him  to  prepare  for  the  trial.     Ib. 

8.  The  court  cannot  permit  the  minutes  to  be  used  to  disclose  the  delibera- 
tions or  votes  of  jurors,  or  to  impeach  a  regular  finding.     Ib. 

9.  Upon  an  indictment  containing  a  single  count  for  murder,  drawn  as  re- 
quired by  the  common  law,  a  verdict  convicting  the  accused  of  murder 
in  the  second  degree,  is  legal,  and  authorizes  a  judgment  convicting  the 
accused,  and  inflicting  the  punishment  imposed  by  the  statute  for  that 
offense.     Ct.  of  Appeals,  1869,  Keefe  v.  People,  Ante,  76. 

CONVICTION. 

INFANTS. 

1.  An  infant  defendant  cannot  waive  the  objection  that  his  rights  have 
not    been    protected  in  the  manner    prescribed  by   law,  and  if  no 
guardian  was  appointed  for  him,  he  may  have  judgment  set  aside,  after 
answer  on  the  merits.     N.  Y.  Superior   Ct.  Sp.  T.,  1S67,  Fairweather  v. 
Satterly,  7  Kobt.,  546. 

2.  This  rule  applies  equally  to  an  action  for  tort  as  to  one  on  contract.     Ib. 

GUARDIAN;  JUDGMENT,  12;  SURROGATES'  COURTS. 

INJUNCTION. 

1.  An  injunction  does  not  lie,  at  the  suit  of  one  who  is  literally  the  lowest 
bidder  for  a  public  contract,  to  prevent  the  authorities  from  contracting 
•with  one  who  offers,  at  a  higher  price,  a  thing  which  is  by  such  officers, 
in  the  exercise  of  a  sound  discretion,  deemed  better  for  the  purpose. 
Supreme  Ct.  Chambers,  1869,  Cleveland  Fire  Alarm  Co.  v.  Metropolitan 
Fire  Commissioners,  Ante,  49. 

2.  Where  the  contract  of  a  theatrical  performer  for  personal  services  con- 
tains a  stipulation  not  to  render  such  service  to  any  other  person  than 
the  plaintiffs,  an  injunction  will  not  issue  to  restrain  a  breach  of  such 
stipulation,  if  it  does  not  appear  that  the  plaintiffs  have  an  establishment 
or  performance  which  would  be  injured  by  the  rivalry  of  defendant's 
threatened  service  for  others.     N.  Y.  Superior  Ct.  Sp.  T.,  1867,  De  Pol 
v.  Sohlke,  7  Robt.,  280. 

3.  Under  a  lease  of  a  dwelling,  forbiding  the  lessees  to  sublet,  and  reserv- 
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ing  the  parlor  to  the  lessor  for  the  reception  of  company,  the  lessor 
may  have  an  injunction  to  restrain  one  of  the  lessee's  boarders  from  car- 
rying on  the  vocation  of  a  dentist  in  the  parlor.  N.  Y.  Superior  Cl. 
Sp.  T.,  18G7,  Ambler  v.  Skinner,  7  Robt.,  561. 

4.  The  constitution   of  the   New  York  Gold  Exchange  established  an 
Arbitration  Committee,  and  provided  that  "it  shall  be  the  duty  of  said 
committee  to   take   cognizance  of  and   exercise  jurisdiction   over   all 
claims  and  matters  of  difference  between  the  members  of  the  board, 
and  their  decision  shall  be  binding." — Held,  in  an  action  by  the  plain- 
tiffs, who  were  or  had  been  members  of  the  board,  to  enjoin  the  board 
and  its  committee  from  arbitrating  upon  a  matter  of  difference  between 
them  and  other  members,   that  such  a  provision  could  only  have  the 
same  force  as  a  written  agreement  to  submit  an  existing  controversy  to 
arbitration,  and,  like  such  an  agreement,  was  revocable.     N.  Y  Com.  PL 
Sp.  T.,  1869,  Heath  v.  Go'ld  Exchange,  Ante,  251. 

5.  The  plaintiffs  in  this  case,  having  revoked  any  authority  given  on  their 
part  to  the  submission  of  controversies  to  the  arbitration  committee,  an 
injunction  should  not  be  granted  to  restrain  the  committee  from  making 
an  award;    for  any  award  that  they  might  make  could  not  be  en- 
forced.    Ib. 

6.  An  injunction  should  not  be  issued  to  restrain  a  municipal  corporation 
from  entering  into  a  contract  which  is  within  the  objects  of  their  cre- 
ation, if  there  be  no  law  preventing  it,  and  no  fraud  shown.     Supreme 
Ct.,  1869,  Pullman  v.  Mayor,  &c.  of  N.  Y.,  54  Barb.,  169;  reversing  49 
Jiarb.,  57 ;  S.  C.,  2  Abb.  Pr.  N.  S.,  29. 

7.  The  Fire  Commissioners  of  the  Metropolitan  District  of  New  York  ad- 
vertised for  proposals  for  a  contract  for  furnishing  a  fire  alarm  telegraph 
in  the  city,  and  the  plaintiffs  offered  to  establish  one  upon  their  plan  for 
two  hundred  and  seventy-five  thousand  dollars.     Other  bidders  offered 
to  establish  one  upon  a  different  plan  for  four  hundred  and  twenty-six 
thousand  four  hundred  and  fifty  dollars, — Held,   that  the  advertisement 
having  reserved  to  the  commissioners  the  right  to  reject  any  proposals 
which  did  not  embrace  a  perfect  and  reliable  system,  and  there  being 
evidence  to  sustain  them  in  the  opinion  that  the  more  expensive  system 
offered  was  more  desirable,  even  at  its  price,  than  the  other,  the  court 
would  not  interfere  by  injunction  to  restrain  the  carrying  out  of  a  con- 
tract for  the  latter.     Supreme  Ct.  Chambers,  1869,  Cleveland  Fire  Alarm 
Co.  v.  Metropolitan  Fire  Commissioners,  Ante,  49. 

8.  A  court  of  equity  has  not  power  to  restrain  an  officer  of  a  corporation 
from  performing  the  general,  ordinary,  and  proper  duties  of  his  office, 
by  an  ex-parte  injunction ;  although  it  may  restrain  him  from  a  partic- 
ular wrong  affecting  private  rights,  and  may  suspend  or  remove  a 
director  or  trustee  in  certain  cases.     Supreme  Ct.  Sp.  T.,  1869,  People 
v.  Albany  &  Susquehanna  R.  R.  Co.,  Ante,  265. 

9.  The  owner  of  lawful  structures,  such  as  wharves,  upon  the  bank  of  a 
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navigable  stream,  may  have  an  injunction  to  prevent  defendants  from 
emptying  refuse  into  such  waters,  if  it  be  established:  1st  That 
the  deposit  causes  an  interference  with,  or  obstruction  of  the  navi- 
gation, amounting  to  a  common  nuisance;  and  2nd.  That  the  mainten- 
ance of  such  obstruction  was  and  is  injurious  to  some  right,  or  property, 
or  interest  of  the  plaintiffs.  N.  Y.  Superior  Ct.  Sp.  T.,  18G8,  Hudson 
River  R.  R.  Co.  v.  Loeb,  7  .Robt.,  418. 

10.  Blacksmithing  carried  on  with  no  unnecessary  annoyance  to  others, 
and  in  a  neighborhood  almost  entirely  occupied  by  shops  with  few 
buildings  used  for  exclusive  dwellings,  is  not  to  be  enjoined  at  the  suit 
of  a  resident  annoyed  thereby.     N.  Y.  Superior  Ct.  Sp.  T.,  18G9,  Doell- 
ner  v.  Tynan,  38  How.  Pr.,  176. 

11.  An  injunction  will  not  issue  at  the  suit  of  an  individual  to  prohibit  the 
comptroller  of  the  city  of  New  York  from  paying  funds  which  the  board 
of  supervisors  are  by  law  required  to  authorize  him  to  pay,  on  the 
ground  that  the  meeting  at  which  such  authority  was  attempted  to  be 
given  was  an  illegal  one;  especially  if  it  be  not  shown  that  he  is  in  funds 
to  pay.     N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Ely  v.  Connolly,  Ante,  8. 

12.  Equity  will  not  interfere  by  injunction  to  stay  a  magistrate  from  sum- 
mary proceedings  to  dispossess  a  tenant,  because  the  facts  do  not  con- 
stitute a  case  of  which  he  can  take  jurisdiction  under  the  statute;  for 
there  is  a  remedy  at  law  by  prohibition.     N.  Y.  Superior  Ct.,  1867, 
Bean  v.  Pettengill,  7  Robt.,  7;  affirming  2  Abb.  Pr.  N.  S.,  58. 

13.  In  such  a  case  the  injunction  will  not  be  granted  against  the  landlord's 
interfering  with  plaintiff's  possession,  merely  on  the  strength  of  the 
general  allegation  that  plaintiff  fears  he  is  about  to  interfere,  without 
any  allegation  of  matter  justifying  the  fear,  except  the  summary  pro- 
ceedings.    Jb. 

14.  To  sustain  an  injunction  against  summary  proceedings  to  dispossess 
for  non-payment  of  rent,  fraud,  surprise,  or  undue  advantage  must  be 
shown.     [37  How.  Pr.,  52.]     A  counter-claim  against  the  rent,  on  which 
the  tenant  may  recover  at  law,  the  landlord  being  solvent,  is  not  ground 
for  interfering  by  injunction,     tf.  Y.  Com.  PI.  Sp.  T.,  1869,  Brown  v. 
Metropolitan  Gas  Light  Co.,  38  How.  Pr.,  133. 

15.  The  court  will  not  interfere  where  the  tenant  has  a  legal  defense,  un- 
less he  has  been  prevented  from  making  it  by  fraud  or  surprise.     Cases 
mentioned  where  the  court  will  restrain  such  proceedings  by  injunction. 
N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Mclntyre  v.  Hernandez,  Ante,  214. 

16.  In  an  action  brought  by  a  tenant  against  his  landlord,  to  compel  the 
execution  of  a  renewed  lease,  if  the  defendant  shows  himself  equitably 
entitled  to  the  renewal,  he  may  have  an  injunction  pendente  lite,  restrain- 
ing the  defendants  from  removing  the  plaintiff  by  a  summary  proceed- 
ing.    N.  Y.  Superior  Ct.,  1868,  Graham  v.  James,  7  Robt.,  468. 

17.  A  mere  trespass  is  insufficient  to  authorize  an  injunction.     N.  Y.  Su- 
perior Ct.  Sp.  T.,  1869,  Gentil  v.  Arnand,  38  How.  Pr.,  94. 

18.  In  ,an  action  for  an  injunction  against  interference  with  an  artificial 
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canal,  an  injunction  cannot  be  sustained  on  proof  of  a  natural  water- 
course.    N.  T.  Superior  Ct.  Sp.  T.,  1867,  Schaefer  v.  Herb,  7  Robt.,  222. 

19.  A  mandatory  injunction  may  be  granted  in  an  action  for  relief  against 
a  diversion  of  a  watercourse,  commanding  defendants  to  restore  the 
waters.     In  such  a  case  damages  afford  an  inadequate  security,  or  would 
require  a  multiplicity  of  suits.     [3  Sumn.,  190;  4  Mas.,  400;  2  Kern., 
381;    2  Story's  Eq.,  §§  901,  926-7;    Ang.  on  Waterc.,  §§  449,  450.] 
Ct,  of  Appeals,  1869,  Corning  v.  Troy  Iron  &  Nail  Factory,  40  N.  Y., 
191 ;  affirming  39  Barb.,  311. 

20.  The  fact  that  the  injunction  will  work  serious  injury  to  the  defendant, 
compared  with  the  advantage  to  the  plaintiff,  is  no  objection  to  grant- 
ing such  an  injunction.     Jb.     To  the  same  effect  is  a  previous  decision 
in  S.  C.,  34  Barb.,  485;  22  How.  Pr.,  217. 

21.  The  delay  of  the  plaintiffs  for  four  years  to  commence  an  action   to 
enjoin  a  diversion  of  a  watercourse,  is  not,  of  itself,  an  objection  to 
granting  equitable  relief  if  the  defendants  have  not  expended  anything 
upon  their  works  during  the  delay.     1  b. 

22.  The  plaintiffs  having  obtained  an  injunction  order  till  the  further  order 
of  the  court,  and  an  order  to  show  cause  why  it  should  not  be  con- 
tinued, the  court  will  not  order  it  to  be  continued,  for  this  is  unneces- 
sary, nor  dissolve  it  except  on  defendant's  motion.     Though  it  would 
be  otherwise  on  the  return  of  an  order  to  show  cause  why  an  injunc- 
tion should  not  be  granted,  and  a  restraining  order  meanwhile.     N,   Y. 
Superior  Ct.  Sp.  T.,  1867,  Kelly  v.  Jeroloman,  7  Robt.,  158. 

23. 'On  a  motion  to  dissolve  a  preliminary  injunction,  the  court  ought  to 
decide,  on  all  the  papers,  whether  the  plaintiff  has  a  right  to  it.  If 
there  be  doubt,  the  defendant,  not  the  plaintiff,  is  to  have  the  benefit  of 
it,  even  though  it  be  alleged  that  its  dissolution  would  deprive  the  plain- 
tiff of  an  adequate  remedy  in  the  event  of  ultimate  success,  or  its 
continuance  would  not  injure  the  defendant.  N.  Y.Superior  Ct.  Sp.  T., 
1868,  Secor  v.  Weed,  7  Robt.,  67. 

24.  If  the  court  entertain  the  motion,  the  fact  that  trial  is  near  at  hand  is 
no  reason  for  denying  it.     Jb. 

25.  The  dissolution  of  an  injunction,  by  consent  of  plaintiffs,  upon  a  motion 
being  made  to  increase  the  security,  and  a  subsequent  discontinuance  of 
the   action  by  them,  amounts  to  a  final  decision    that   the   plaintiffs 
were  not  entitled  to  an  injunction,  within  the  meaning  of  the  usual  un- 
dertaking given  on  granting  injunctions.     N.  Y.  Com.  PI  Sp.  T.,  1869, 
Pacific  Mail  Steamship  Co.  v.  Leuling,  Ante,  37. 

26.  In  such  a  case  the  defendants  may,  if  they  choose,  enter  judgment  for 
discontinuance  and  for  costs;  but  such  judgment  is  not  necessary  in 
order  to  entitle  the  defendants  to  an  order  of  reference  to  ascertain  the 
damages  sustained  by  them  in  consequence  of  the  issue  of  the  injunc- 
tion.    Jb. 

27.  Facts  on  which  it  was  held  that  an  injunction  against  sale  of  stock 

•   f 
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had  not  caused  damages.     Dwight  v.  Northern  Indiana  R.  R.   Co.,  54 
Barb.,  111. 

?S.  The  court  may  order  a  plaintiff  in  an  injunction  suit,  on  whose  behalf 
the  usual  undertaking  has  been  given,  to  pay  the  damages  which,  aftt'r 
final  dissolution  of  the  injunction,  have  been  assessed  by  a  referee,  on 
notice  to  him ;  and  if  he  refuses  to  pay,  may  enforce  the  payment  by 
attachment.  Supreme  Ct.  Sp.  T.,  18G9,  Patterson  v.  Bloomer,  Ante, 
376. 

ACTION,  G,  7,  10;   CAUSE  OF  ACTIOX,  2;    COMPLAINT,  9;    MOTIONS  AND 
OUDERS  ;    RECEIVER^  7. 

INSANITY. 

1.  Upon  an  indictment  for  homicide,  the  prisoner  is  entitled  to  acquittal, 
if  it  appear  that,  from  causes  operating  for  a  considerable  length  of  time 
beforehand,  or  recently,  or  suddenly  occurring,  he  was  mentally  un- 
conscious of  the  nature  of  the  act  in  which  he  was  engaged.     Albany 
Oyer  &  T.,  1868,  Cole's  Trial,  Ante,  321. 

2.  The  preparations  made  by  the  prisoner  for  committing  the  homicide, 
and  his  subsequent  conversations,  indicating  that,  he  understood  what 
he  had  been  doing,  and  recognized, its  nature  and  object,  may  be  con- 
sidered by  the  jury,  as  well  on  the  question  of  sanity,  as  on  the  question 
of  premeditation.     Ib. 

3.  The  prisoner's  deprivation  of  reason   may  result  either  from  settled 
mental  alienation,  or  from   overpowering  circumstances  occurring  at 
the  time, — such  as  the  seduction  of  his  wife  by  the  deceased, — and  the 
transport  of  passion  arising  from  sudden  and  crushing  information  of  the 
fact.     Ib. 

4.  Neither  melancholia  nor  uncontrollable  passion  excuses  the  prisoner,  if, 
notwithstanding  such  state  of  mind,  he  had  sufficient  comprehension  of 
the  nature  of  the  act  in  which  he  was  engaged  to  understand  whether 
it  was  right  or  wrong.     Ib. 

5.  The  overwhelming  conviction  of  domestic  dishonor,  although  not  such 
as  to  have  deprived  the  prisoner  of  reason,  and  the  power  of  discrimin- 
ating between  right  and  wrong,  may  nevertheless  be  such  as  to  have  de- 
prived his  act  of  that  premeditation  which  stamps  a  homicide  with  the 
legal  ingredient  of  malice  aforethought,  and  thus  reduce  the  act  to  man- 
slaughter in  the  third  degree.     Ib. 

6.  Uncontrollable  frenzy  does  not  excuse  the  prisoner,  unless  it  be  the 
frenzy  of  madness  or  mental  alienation.     Ib. 

INSOLVENCY. 

Under  2  Rev.  Stat.,  18,  §  7,— requiring  an  affidavit  from  an  applicant  for 

a  discharge  as  an  insolvent  (under  the  Two-Third  act),  that  he  has  not 

disposed,  &c.,  of  any  property  "  for  benefit  of  himself  or  family," — an 

affidavit  that  he  had  not  done  so  for  benefit  of  himself  and  family  is  in- 
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sufficient;  and  a  discharge  granted  thereon  is  void.     Ct.  of  Appeals, 
1869,  Hale  v.  Sweet,  40  AT.  Y,  97. 

IMPRISONMENT. 

ISSUES. 
ACTION,  3,  4;    PLEADING;    TRIAL. 

JOINDER  OF  ACTIONS. 
COMPLAINT,  1,  2,  5,  8. 
JOINT  DEBTORS. 

The  remedy  given  by  section  375  of  the  Code  of  Procedure,  does  not  su- 
persede the  remedy  by  action.  N.  Y.  Superior  Ct.  Sp.  T.,  1868, 
Prince  v.  Cujas,  7  Robt.,  76. 

COMPROMISE. 

JUDGMENT. 

1.  Upon  the  report  of  a  referee  to  whom  all  issues  are  referred  for   trial, 
judgment  may  be  entered  by  the  clerk,  without  application  to  tho 
court,  in  the  same  manner  as  upon  the  decision  of  a  judge.     [1  Code  R., 
125;  5  How.  Pr.,  205 ;  7  Abb.  P,-.,  1 ;  17  Id.,  19,  27.]     N.  Y.  Superior 
Ct.  Sp.  T.,  1867,  Currie  v.  Cowles,  7  Roll.,  3. 

2.  An  entry  of  judgment  upon  a  remittitur  from  the  court  of  appeals,  with 
the  costs  inserted  therein  as  adjusted,  in  the  absence  of  the  attorney  of 
the  unsuccessful  party,  is  irregular,  but  the  whole  judgment  is  not  void, 
for  the  irregularity  can  be  corrected   by  amending  the  judgment  roll, 
docket,  and  execution.     N.  Y.   Superior   Ct.  Sp.  T..  1866,  Lawrence  v. 
Bank  of  Republic,  6  Roll.,  497. 

3.  Section  275  of  the  Code, — which  provides  that  "the  relief  granted  to  a 
plaintiff,  if  there  be  no  answer,  cannot  exceed  that  which  he  shall  have 
demanded  in  his  complaint;  but  in  any  other  case,  the  court  may  grant 
him  any  relief  consistent  with  the  case  made  by  the  complaint,  and 
embraced  with  the  issue, — relieves  a  plaintiff  from  any  technical  ob- 
jection that  he  has  not  prayed  for  the  precise  relief  to  which  on  the 
trial  it  may  seem  he  is  entitled,  but  the  relief  to  be  granted   must  still 
be  consistent  with  the  case  made  by  the  complaint.     But  this  does  not 
annul  section  253,  and  enable  a  plaintiff  to  compel  a  trial  by  the  court, 
by  merely  alleging  some  ground  for  equitable  relief,  and,  failing  in  that, 
have  a  trial  of  issues  in  an  action  for  fraud,  and  an  assessment  of  dama- 
ges therefor,  without  a  jury.     Ct.  of  Appeals,  1869,  Bradley  v.  Aldrich, 
40  N.  Y.,  504. 

4.  A  judgment  entered  upon  a  report  of  a  referee  need  not  reiterate  the 
referee's  findings  on  particular  issues.     If  the  report  be  that  a  party  is 
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entitled  to  recover,  instead  of  adjudging  that  he  do  recover,  &c.,  the 
defect  in  the  judgment  from  following  this  adjudicating  part  of  the  re- 
port, without  any  ulterior  direction,  may  be  amended.  N.  Y.  Superior 
Cl.  Sp.  T.,  1867,  Currie  v.  Cowles,  7  Robt.,  3. 

5.  A  judgment  on  appeal  which  merely  affirms  the  one  appealed  from,  and 
does  not  award  a  new  judgment  for  the  whole  amount  recovered,  but 
only  adds  the  costs  of  the  appeal,  is  a  judgment  for  the  costs  only ;  and 
satisfaction  of  it  only  discharges  the  costs,  and  neither  operates  as,  nor 
warrants  a  discharge  of,  the  judgment  appealed  from,  or  a  prior  judg- 
ment entered  up  and  allowed  to  stand  as  security  for  the  same  claim, 
especially  where  the  satisfaction  is  given  by  attorney,  under  general 
authority,  and  more  than  two  years  after  the  filing  of  the  previous 
judgments.  N.  Y.  Superior  Cl.,  1868,  Beers  v.  Hendrickson,  6  Robt.,  53. 

0.  In  a  joint  action  on  a  joint  contract,  in  which  defendants  severed  in 
their  defenses,  judgment  was  had  against  both  defendants,  and  one  only 
appealed,  and  after  judgment  was  affirmed  at  general  term  with  cost?, 
he  had  the  judgment  reversed  in  the  court  of  appeals,  and  a  new  trial 
awarded  ;  but  plaintiff  meanwhile  enforced  the  former  judgment  against 
the  other  defendant,  and  collected  the  amount.  Held,  that  a  judgment 
in  favor  of  the  defendant  so  appealing,  recovered  on  a  new  trial  after  a 
supplemental  answer,  setting  up  the  payment  by  his  co-defendant, 
must  be  reversed  for  irregularity,  and  a  new  trial  ordered  between 
both  defendants,  unless  one  of  them  should  be  struck  out  by  leave  of 
the  court.  N.  Y.  Superior  Ct.,  1865,  Brown  v.  Richardson,  4  Robt.,  603. 
Held,  further,  that  the  defendant  appealing  was  not  bound  to  pay  the 
costs  of  his  appeal  at  general  term,  before  plaintiff  must  discontinue. 
The  reversal  in  the  court  of  appeals  ended  all  claim  to  costs.  1868, 
Idem,  7  Robt.,  57. 

7.  After  verdict  recovered,  in  an  action  for  injuries  to  the  person  by  neg- 
ligence of  defendant's  servants,  the  court  will  not,  on  motion,  modify 
the  usual  stay,  on  the  ground  that  plaintiffs'  health  is  precarious ;  be- 
cause, by  section  121  of  the  Code,  the  action  would  not  abate  by  his 
death.     N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Lyons  v.  Third  Avenue  R.  R. 
Co.,  7  Robt.,  605. 

8.  It  is  a  general  principle  that  the  judgment  of  every  court  will  be  void 
for  want  of  jurisdiction,  and  that  the  recitals  of  jurisdictional  matter?, 
in  the  record  of  the  judgment  of  any  court,  do  not,  of  themselves,  pre- 
clude the  showing  by  affirmative  proof,  dehors  the  record,  that  the  re- 
citals are   untrue.     [Citing   anthorities.]     N.    Y.    Superior   Ct.,   1868, 
Bolton  v.  Jacks,  6  Robt.,  166,  200. 

9.  Care  is  to  be  observed  to   avoid  confounding  the  rules  of  pleading,  of 
evidence,  and  those  that  obtain  in  case  of  an  appeal,  with  each  other ; 
since,  where  the  judgment  is  attacked,  on  error  assigned,  the  jurisdic- 
tional matters  must  appear  on  the  face   cf  the   proceedings;  but  if 
attacked  in  a  collateral  action,  such  matters  need  not  appear  on  the  face 
of    the  proceedings,  but  may  be   proved    aliunde.     In  pleading  such 
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judgment  in  a  collateral  action,  the  facts  showing  jurisdiction  must  be 
proved  prima facie  either  by  recitals  in  the  proceedings  or  by  evidence 
aliunde,  if  doubt  is  thrown  upon  them.  Ib. 

10.  One  taking  an   assignment  of  a  judgment,  although  as  agent  of  the 
debtor,  may  nevertheless  hold  it  as  valid  security  for  the  money  which 
lie  advanced,  on  its  purchase,  and   in   case   of   non-payment   of   that 
money,  enforce  the  judgment  against  any  property  on  which  it  was  a 
lien.     [20  N.  Y.,  395.]     N.  Y.   Superior  Ct.,   18G8,  Carnes  v.  Platt,  6 
Eobt.,  270. 

11.  The  levy  of  an  execution  was  released  by  the  judgment  creditor,  he 
giving  an  assignment  of  the  judgment,  leaving  the  name  of  the  assignee 
in  blank.     The  assignment  was  subsequently  filled  with  the  name  of  a 
third  person  who  refunded  to  the  judgment  debtor  the  amount  paid  by 
him. — Held,  that  as  it  appeared  that  it  was  not  until  after  the  payment 
of  the  amount  of  the  judgment  to  the  creditor  and  the  execution  of  the 
assignment,  that  the  assignee  agreed  to  become  such,  the  latter  could 
not  enforce   the  judgment  by  execution.     Taking  an   assignment  in 
blank,  and  subsequently,  by  agreement,  filling  it  up  with  a  name,  would 
not  make  the  person  named  an   assignee,  after  the  real   debtor  had, 
under  the  coercion  of  a  levy,  actually  paid  the  amount.     N.  Y.  Superior 
Ct.,  18G7,  Conor  v.  Hernstein,  G   Holt.,  552.     But  compare  Garvey  v. 
Jar  vis,  54  Barb.,  179. 

12.  Defendant,  on  the  last  day  to  answer,  had  a  guardian   ad  litem  ap- 
pointed, and  obtained  an  order  extending  his  time  to  answer,  on  an  affi- 
davit that  he  intended  to   plead  infancy,  but  without  an  affidavit  of 
merits  or  affidavit  of  counsel  required  by  rule  22;  but  was  unable  to 
serve  the  order  until  after  judgment  entered  the  next  day.— Held,  that 
the  judgment  should  not  be  set  aside,  to  let  in  the  defense  of  infancy. 
N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Graham  v.  Pinckney,  7  Robt.,  147. 

13.  A  regular  judgment  by  default,  suffered  in  consequence  of  the  neglect 
of  the  proceedings  by  the  attorney,  who  by  his  habits  was  incapacitated, 
should   be  opened   on  motion.     [31  Barb.,  585.]     N.  Y.  Superior  Ct. 
1868,  Elston  v.  Schilling,  7  Robt.,  74. 

14.  Gustave  de  ma  Carty,  who  wrote  his  name  sometimes  G.  de  ma  Cartv 
moved  to  set  aside  a  judgment  entered  against  Gdma  Carly,  on  an  affi- 
davit denying  service  of  summons.— Held,  that  the  motion  could  not  be 
granted  unless  the  moving  party  were  actually  the  defendant,  for  if  he 
were  not,  the  judgment  would  be  of  no  avail  against  him.     His  claim 
to  relief  must  rest  wholly  on  the  ground  of   non-service ;    and,  un- 
der the  circumstances  of  sixteen  years'  delay,   the  motion  should  not 
be  granted.     N.  Y.  Superior  Ct.,  18G6,  Moultou  v.   De  ma  Carty,  6 
Robt.,  470. 

15.  An  action  does  not  lie  to  compel  the  satisfaction  of  record  of  judgments 
for  a  large  sum,  on  the  ground  I  hat  the  judgment  creditor,  in  considera- 
tion of  a  small  sum,  had  given  a  satisfaction  piece  of  a  judgment  on  ap- 
peal, affirming  the  judgments  in  question,  and  awarding  costs  of  the  jip- 
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peal,  in  the  absence  of  some  equitable  ground  for  holding  the  creditor 

estopped.     The  payment  of  a  small  sum  does  not  satisfy  the  judgment 

for  a  large  sum,  nor  is  a  satisfaction  piece  equivalent  to  a  release  under 

seal,  even  though  it  be  proved  that  the  parties  intended  it  to  have  such 

an  effect.     N.  Y.  Superior  Ct.,  18G8,  Beers  v.  Hendrickson,  6  Robt.,  53. 

ACTION,  18  ;  AMENDMENT,  1,  2  ;  FORECLOSURE,  2 ;    FORMER  ADJUDICATION  ; 

INJUNCTION,  25 ;  REFERENCE,  6 ;  SURROGATES'  COURTS. 

JUDICIAL  SALE. 

A  purchaser  at  a  judicial  sale,  under  a  judgment  which  was  within  the 
jurisdiction  of  the  court,  cannot  refuse  to  complete  his  purchase  on  the 
ground  that  the  directions  of  tile  judgment,  and  the  sale  pursuant 
thereto,  were  irregular  and  unauthorized  by  law,  in  respect  to  the  selec- 
tion of  the  officer  who  made  the  sale.  Supreme  Ct.  Sp.  T.,  18G9,  Gas- 
kin  v.  Anderson,  Ante,  1. 

JURISDICTION. 

1.  The  rule  which  has  been  adopted  in  the  federal  courts,  must  be  applied 
in  this  State,  that  corporations,  for  the  purposes  of  jurisdiction,  must  be 
regarded  as  citizens  of  the  State  which  created  them.     N.  Y.  Superior 
Ct.  Sp.  T.,  18G8,  Kranshaar  v.  New  Haven  Steamboat  Co.,  7  Robt.,  356. 

The  same  is  applied  to  joint  stock  associations  having  statutory  power 
to  sue  and  be  sued.     Fargo  v.  McVickar,  38  How.  Pr.,  1. 

2.  The  courts  of  this  State  have  jurisdiction  of  actions  for  injuries  to  the 
person,  though  the  parties  are  citizens  and  residents  of  a  foreign  country, 
and  the  wrong  was  committed  there;  and  an  answer  alleging  these  facts 
is  no  defense  to  an  action.     Our  courts  should   refuse  to  exercise  such 
jurisdiction  unless  special  reasons  be  shown  ;  but  the  objection  must  be 
raised  by  motion.     Supreme  Ct.  Sp.   T.,  1868,  Dewitt  v.  Buchanan,  54 
Barb.,  31. 

3.  It  seems,  that  the  action  should  be  entertained,  if  the  defendant  fled 
hither  and  was  pursued  and  prosecuted,  but  not  if  he  was  casually  here 
when  suit  was  brought.     Jb. 

ANIMALS,  3;  JUDGMENT,  8;  REMOVAL  OF  CAUSES;  SHIPPING;  SURROGATES' 

COURTS. 

JUSTICES'  COURTS. 

1.  Where  the  title  to  land  only  comes  in  question  collaterally,  as  where 
ownership  is  only  a  fact  from  which  fraud  in  misrepresenting  solvency 
may  be  inferred,  it  does  not  oust  a  justice's  jurisdiction.     [42   Barb., 
353.]     Supreme  Ct.,  1868,  Taylor  v.  Scoville,  54  Barb.,  34. 

2.  An  unauthorized  appearance  of  one  assuming  to  act  as  attorney  for  the 
defendant  in  a  justice's  court,  and  whose  authority  is  not  inquired  into 
by  plaintiff,  does  not  conclude  defendant ;  and  the  appearance  and  ad- 
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journment  by  consent  of  the  unauthorized  person,  is  not  a  waiver  of  ob- 
jections to  the  proof  of  service.  Washington  County  Ct.,  1870,  Miller  v. 
Larmon,  38  How.  Pr.,  417. 

3.  On  appeal  to  the  county  court  from  a  justice's  judgment,  that  court 
may,  on  motion,  strike  out  as  sham  and  false,  a  set-off  or  counter-claim 
in  the  answer,  under  which,  by  reason  of  the  nature  of  the  action,  no 
evidence  could  be  received,  although  the  claim  of  set-off,  being  more 
than  fifty  dollars,  is  relied  on  by  the  defendant,  as  giving  him  the  right 
to  a  new  trial  in  the  county  court.     A  party  cannot  secure  the  new 
trial  by  putting  in  a  pleading  foreign  to  the  case.    Herkimer  County  Ct., 
1SG9,  Houghton  v.  Kenyon,  38  How.  Pr.,  107.     Compare  Hoobs  v. 
Wetherwax,  Id.,  385. 

4.  Erroneous  judgment  for  defendant  should  be  reversed,  on  appeal,  by 
the  county  court,  although  plaintiff  was  entitled  only  to  nominal  dam- 
ages.    Rensselaer  County  Ct.,  18G9,  Searles  v.  Cronk,  38  How.  Pr.,  320. 

ANIMALS;    COSTS. 

LANDLORD  AND  TENANT. 

Validity  and  effect  of  notice  to  quit.  Witt  v.  Mayor,  &c.  of  New  York,  G 
Roll,  441. 

LEASE. 

1.  By  the  common  law  of  England  and  of  this  State,  upon  a  lease  of  lands 
for  a  term  of  years,  with  an  express  agreement  to  pay  a  certain  yearly 
rent,  the  rent  is  payable  by  the  lessee  to  the  end  of  the  term,  though 
the  buildings  upon  the  lands  are  destroyed,  or  the  lands  themselves  are 
swept  away  by  the  elements.     Buffalo  Superior  Ct.,  1869,  Austin  v. 
Field,  Ante,  29. 

2.  But  if  such  lease  be  of  certain  rooms,  parcel  of  a  building,  the  lease  is 
terminated  by  the  destruction  of  the  building,  or  by  its  injury  to  such 
an  extent  that  it  cannot,  by  repairs,  be  restored  to  answer  the  purposes 
for  which  it  was  erected,  and  rebuilding  is  rendered  necessary.     76. 

3.  The  distinction  arises  upon  the  construction  of  the  leases  affected  by 
their  subject-matters.     Ib. 

4.  In  a  lease  of  lands,  the  destruction  of  the  buildings  or  of  the  lands  does 
not  re-invest  the  lessor  with  the  right  or  interest  demised.     76. 

5. 'A  demise  of  rooms,  parcel  of  a  building,  is  of  a  particular  right  in  the 
land,  but  not  of  the  land  itself;  and  when  the  building  is  destroyed,  the 
particular  right  of  the  lessee  is  thereby  vested  in  the  lessor.  76. 

G.  The  act  of  1860  was  passed  for  the  benefit  of  lessees,  and  confers  upon 
them  a  right  of  election.  It  embraces  only  those  cases  in  which,  by  the 
common  law,  the  lessee  would  continue  liable  for  the  rent  after  tho  de- 
struction of  the  buildings  upon  the  demised  lands.  76. 

7.  Upon  these  principles, — 77e/d,  in  this  case,  that  the  injury  to  the  build- 
ing ended  the  lease,  and  that  the  lessor  could  recover  on  Ihe  lease  only 
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to  the  time  of  the  fire;  and  for  rent  subsequent  thereto,  while  the  lessee 
continued  to  occupy  the  premises  to  sell  off  his  damaged  goods,  the 
remedy  was  for  use  and  occupation,  or  on  a  special  agreement.  Ib. 
8.  Where  a  landlord  withdrew  his  arbitrator,  before  the  rent  to  be  paid 
under  a  renewal  lease  was  fixed, — Held,  that  an  award  by  the  umpire 
was  not  enough,  but  that  the  tenant  was  equitably  entitled  to  have  a 
renewal  upon  such  terms  as  should  be  proved  just,  in  an  action  brought 
to  compel  a  renewal.  N.  Y.  Superior  Ct. ,  1868,  Graham  v.  James,  7 
Robt.,  4G8. 

LIMITATIONS  OF   ACTIONS. 

A  promissor,  after  the  right  of  action  upon  his  promissory  note  has  be- 
come barred  by  the  statute  of  limitations,  cannot  bring  an  action  to  re- 
cover from  his  promisee  a  pledge  which  was  pledged  as  security  for  the 
payment  of  such  note,  without  either  actual  payment,  or  tender  of  pay- 
ment of  such  note.  A  debt  arising  on  an  express  obligation,  not  under 
seal  and  not  being  a  judgment  or  decree  of  a  court  within  the  United 
States,  is  not  extinguished  by  force  of  the  provisions  of  the  Code,  by 
reason  of  an  action  not  having  been  brought  on  the  obligation,  for  the 
recovery  of  the  debt,  Avithin  six  years  after  the  cause  of  action  accrued. 
[14  N.  Y.,  16,]  N.  Y.  Superior  Ct.,  1867,  Jones  v.  Merchants'  Bank  of 
Albany,  6  Robt.,  162. 

MANDAMUS. 

A  mandamus  lies  to  compel  the  surrogate  to  allow  the  priority  of  claim, 
given  by  the  statute,  to  the  issue  of  letters  of  administration.  And  the 
return  to  the  mandamus  made  by  the  surrogate  should  show  that  the 
objector  to  the  relator's  claim  is  interested.  Supreme  Ct.  Sp.  T.,  1803, 
People  ex  rel.  Davies  v.  Surrogate,  quoted  in  1  Tuck.,  100. 


MARINE  COURT  (OF  THE  CITY  OF  NEW  YORK.) 

1.  An  appeal  from  the  judgment  of  a  justice  of  the  marine  court,  in  sum- 
mary proceedings  to  dispossess  a  tenant,  cannot  be  taken  to  the  court 
of  common  pleas  of  New  York.     N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Mc- 
Intyre  v.  Hernandez,  Ante,  214. 

2.  The  only  mode  of  reviewing  such  proceedings  is  by  certiorari  out  of  the 
supreme  court.     Ib. 

3.  Where  a  tenant,  whose  defense  in  such  proceedings  was  excluded  by 
the  justice,  appealed  to  the  court  of  common  pleas,   and  perfected  the 
appeal  by  giving  security  ;—Held,  that  he  was  not  entitled  to  an  in- 
junction  restraining  the  justice  from  issuing  his  warrant  of  removal.  Ib. 
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MARRIAGE. 

1.  The  parties  being  under  engagement  of  marriage,  the  man  objected  to 
any  cermony,  insisting  that  marriage  without  it  was  valid  ;  and  the  wo- 
man acceded  to  his  wish.     While  riding  in  a  carriage,  on  the  day  fixed 
for  the  marriage,  he  put  upon  her  finger  a  wedding  ring,  which  she  re- 
ceived as  such,  he  saying,  "  This  is  your  wedding  ring ;  we  are  married 
just  as  much  as  Charles  is  to  his  wife  (referring  to  his  brother  and  his 
sister-in-law).     I  will  live  with  you  and  take  care  of  you  all  the  days 
of  our  life."     lie  thereupon  took  her  to  a  house  where  he  had  previously 
engaged  board  for  himself  and  wife,  and  for  some  weeks  they  resided 
together  there  as  such. — Held,  that  this  was  a  valid  marriage.     Supreme 
Ct.  Sp.  T.,  18G9,  Bissell  v.  Bissell,  Ante,  16. 

2.  Such  a  marriage  may  be  established  by  the  testimony  of  the  wife,  if  en- 
titled to  credit,   and  corroborated  by  other  evidence.     Ib.     Compare 
Ange vine's  Estate,  1  Tuck.,  178. 

HUSBAND  AND  WIFE  ;  WITNESS. 

MECHANICS'    LIEN. 

1.  Under  the  Mechanics'  Lien  Law  relative  to  buildings  in  the  city  of  New 
York  (Laws  of  18G3,  859,  ch.  500), — which  provides  that  an  owner  of 
property  against  which  liens  are  filed  may  commence  proceedings  to 
have  them  foreclosed, — an  owner  may  give  the  notice  provided  by  the 
statute,  and  if  a  lienor  served  with  such  notice  fails  to  file  a  statement 
of  his  claim  within  the  time  limited,  the  court  may,   upon  the  owner's 
application,  terminate  the  lien.     N.  Y.  Com.  PL  Sp.   T.,  1SG9,  Carroll 
v.  Caughlin,  Ante,  72. 

2.  Under  the  act  of  1863  (Laws  of  1863,  ch.  500),  a  lien  ceases  after  one 
year  from  the  time  of  filing  the  notice  of  the  lien,  unless  an  order  of 
continuance  is  obtained  and  docketed  ;  and  it  makes  no  difference  that 
a  proceeding  was  commenced  before  the  expiration  of  the  year  to  en- 
force or  foreclose  the  lien.     N.  Y.  Com.  PI.  Sp.  T.,  1869,  Mathews  v. 
Daley,  Ante,  379. 

3.  After  the  year  has  elapsed  without  any  order  directing  a  continuance, 
an  order  to  discharge  the  lien  is  unnecessary,  for  the  lien  is  terminated 
by  the  statute,  notwithstanding  proceedings  have  been  commenced  for 
its  foreclosure.    Ib. 

MISTAKE. 

1.  To  make  a  case  for  the  reformation  of  a  written  contract,  it  must  be 
shown  that  the  written  instrument  does  not  express  the  real  contract. 
N.  Y.  Superior  Ct.  Sp.  T.,  1869,  Boardraan  v.  Davidson,  Ante,  439. 

2.  This  must  be  shown  by  clear  and  entirely  satisfactory  proof,   and  the 
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relief  will  not  be  granted  whenever  the  evidence  is  loose,  equivocal  or 
contradictory,  or  is  in  its  texture  open  to  doubt  or  to  opposing  pre- 
sumptions. Ib. 

3.  As  an  element  in  the  proof  to  establish  that  the  written  instrument  does 
not  express  the  true  contract,  it  is  necessary  to  show  that  by  mutual 
mistake,  accident,  or  fraud  on  the  part  of  the  defendant,  the  writings 
have  failed  to  express  the  true  agreement;  if  no  such  element  is  shown 
to  exist,  the  conclusion  is  irresistible  that  whatever  may  have  been  the 
original  propositions  made  and  accepted,  they  were  altered  before  the 
final  completion  of  the  contract,  and  that  the  agreement  concluded  on 
is  that  which  is  expressed  in  the  written  instrument.  Ib. 

MOTIONS  AND    ORDERS. 

1.  A  motion  to  open  a  regular  default  taken  at  general  term,  on  excuse, 
is  properly  made  at  special  term.     N.  Y.   Superior   Ct.  Sp.   T.,    1868, 
Elston  v.  Schilling,  7  Robt.,  74. 

2.  The  judge  who  granted  an  order  of  injunction  may  vacate  it  ex-parte. 
N.  Y.  Superior  Ct.  Sp.  T.,  18G9,  National  Gas  Light  Co.  v.  O'Brien,  38 
How  Pr.,  111. 

3.  A  motion  to  vacate  an  injunction,  and  orders  appointing  a  receiver  and 
suspending  directors  of  a  corporation,  which  were  granted  ex-parte  by  a 
judge  of  the  supreme  court,  need  not  be  made  before  the  judge  who 
granted  the  orders  complained  of,  but  may  be  noticed  for  the  first  special 
term  at  which  it  can  properly  and  regularly  be  heard.     Such  a  motion 
may,  under  section  225  of  the  Code,  be  made  upon  the  complaint  and 
the  affidavits  on  which  the  injunction  was  granted,  or  upon  affidavits 
upon  the  defendant's  part  with  or  without  the  answer.     Supreme  Ct. 
Sp.  T.,  1869,  Ramsey  v.  Erie  Railw.  Co.,  Ante,  156. 

4.  The  rule  that  mere  irregularities,  not  having  been  specified  in  the  notice 
of  motion,  cannot  be  relied  on,  applies  to  an  order  to  show  cause  as  well 
as  to  a  notice  of  motion.     N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Skinner  v. 
Noyes,  7  Robt.,  228. 

5.  A  judgment,  regular  in  other  respects,  should  not  be  set  aside  on  the 
ground  of  the  insertion  of  costs  without  notice  of  taxation,  unless  that 
objection  was  specified  in  the  notice  of  motion.     N.  Y.  Superior  Ct., 
Sp.  T.,  1867,  Graham  v.  Pinckney,  7  Rolt.,  147. 

6.  The  court  at  general  term,  in  the  absence  of  a  party  whose  motion  for 
a  new  trial  on  case  and  exceptions  is  regularly  called,  have  power,  at 
the  instance  of  the  adverse  party,  to  decide  the  motion,  instead  of  allow- 
ing a  default  to  be  taken.     Supreme  Ct.,  18G9,  Bolles  v.  Duff,  Ante,  385. 

7.  A  submission  of  the  cause  having  been  made,  under  such  circumstances, 
at  one  general  term,  a  general  term  composed  of  other  judges  should 
not  interfere  by  opening  the  cause  for  a  hearing  of  the  motion  as  if  it 
were  a  default,  while  the  submission  is  under  consideration  by  the  former 
general  term.     Ib. 
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8.  If  a  judge,  who  has  granted  a  stay,  makes  another  order,  with  full 
knowledge  of  the  facts,  allowing  certain  proceedings,  it  must  be  regarded 
as,   in  so  far,  a  vacatur  of  the  stay.     N.  Y.  Superior  Ct.  Sp.  T.,  1867, 
Fullerton  v.  Gaylord,  7  Robt.,  551. 

9.  The  denial  of  a  motion  to  open  a  default  is  not  a  bar  to  a  new  motion 
founded  on  the  fact,  for  the  first  time  presented,  that  the  default  was 
caused  by  the  incapacity  of  the  attorney.     N.  Y.  Superior  Ct.  Sp.  T., 
1868,  Elston  v.  Schilling,  7  Robt.,  74. 

10.  The  denial  of  a  motion  for  a  reference  of  the  cause  should  be  regarded 
as  a  bar  to  a  renewal  of  it  on  the  same  facts,  although  no  formal  order 
was  entered.   N.  Y.  Superior  Ct.,  1867,  Wheeler  v.  Falconer,  7  Robt.,  45. 

11.  After  an  arrest  in  a  civil  case  has  been  vacated,  on  affidavits  disproving 
the  charges  of  fraudulent  intent,  a  re-argument  should  not  be  allowed 
merely  upon  the  allegation  that  certain  acts  of  the  defendant's,  since 
done,  tend  to  establish  the  alleged  fraud.      Re-arguments  of  motions 
are  only  allowed,  where  it  appears  that  the  justice  deciding  the  motion 
has    overlooked,    mistaken,    or    misapprehended    some    material   fact 
or  has  decided  upon  some  question  of  law,  not  raised  or  argued  by 
counsel, — not  to  let  in  facts  not  in  existence  at  the  time  the  motion  was 
decided.     N.  Y.  Superior  Ct.  Sp.  T.,  1866,  Webb  v.  Groom,  6  Robt.,  532. 

12.  Upon  an  order  to  show  cause  why  leave  should  not  be  granted  to 
renew  a  motion  once  denied,  the  court  may,  after  granting  leave,  enter- 
tain the  motion  instanter,  if  no  objection  to  want  of  notice  is  made. 
N.  Y.  Superior  Ct.,  1868,  Fowler  v.  Huber,  7  Robt.,  52. 

13.  An  order  of  the  New  York  superior  court,  made  on  the  trial  of  an 
action,  is  not  erroneous  because  entitled  as  at  a  special  term.     N.  Y. 
Superior  Ct.  Sp.  T.,  1868,  Smith  v.  Coe,  7  Robt.,  477. 

14.  The  court  will  not  set  aside  an  order  as  irregular,  because  signed  and 
entered  some  months  after  the  trial  at  which  the  decision  was  made ; 
nor  because  such  order  is  dated  .a  year  in  advance,  if  the  time  of  its  date 
has  not  arrived;  for  in  the  latter  case  it  is  nugatory.     N.  Y.  Superior 
Ct.  Sp.  T.,  1868,  Smith  v.  Coe,  7  Robt.,  477. 

ATTORNEY  AND  CLIENT    9 ;    DISCOVERY,  2 ;   INJUNCTION,  22 ;  NEW  TRIAL  ; 
SERVICE  (and  proof). 

MUNICIPAL  CORPORATIONS. 

1.  Under  a  statute  authorizing  the  city  of  Brooklyn  to  assess  the  expenses 
of  a  local  improvement  upon  the  lands  benefited,  and  after  ineffectual 
proceedings  by  execution  against  the  persons  liable  as  owners  for  pay- 
ment of  any  assessment,  to  sell  the  land, — the  omission  to  take  such 
proceedings  against  the  owner,  is  jurisdictional  in  its  character ;  and  if 
a  lot  is  assessed  as  belonging  to  a  stranger,  and  the  proceedings  to  en- 
force payment  are  only  against  him,  a  sale  is  wholly  void.  [4  Hill,  76.] 
Ct.  of  Appeals,  1869,  Chapman  v.  City  of  Brooklyn,  40  N.  Y.,  372. 
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2.  Validity  of  proceedings  for  local  improvements,  under  statutes  relating 
to  Syracuse.     Granger  v.  City  of  Syracuse,  38  How.  Pr.,  308. 
ACTIOX,  1.  8,  9. 

NATURALIZATION. 

An  enlistment  in  the  navy  is  in  "  the  armies  of  the  United  States,"  within 
the  meaning  of  the  act  of  Congress  of  July  17,  1862,  giving  enlisted 
men  certain  rights  of  naturalization.  N.  Y.  Superior  Ct.  Sp.  T.,  18G8, 
Matter  of  Stewart,  7  Robt.,  G35. 

NE  EXEAT. 

1.  Sections  471  and  468  of  the  Code  of  Procedure, — the  former  of  which 
provides  that  part  second  of  the  Code  shall  not  affect  any  special  statu- 
tory remedy  not  heretofore  obtained  by  action, — continue  the  writ  of 
ne  exeat,   and   the  power   to  issue  it   as   a  statutory  remedy,  in   the 
justices  of  the  supreme  court.     Supreme  Ct.,  1869,  Breck  v.  Smith,  54 
£arb.,  212. 

2.  After  defendant  has  given  bail  and  been  discharged,  he  is  not  entitled 
to  insist  that  the  writ  of  ne  exeat  on  which  he  was  arrested  should  be 
vacated,  merely  on  denial  of  intent  to  leave  the  country.     /&. 

NEW  TRIAL. 

1.  The  amendment   of  section  268  of  the  Code  of  Procedure,  in  1867, — 
allowing  a  motion  for  new  trial  on  case  and  exceptions,  after  a  decision 
by  the  court,  which  does  not  authorize  final  judgment,  but  directs  further 
proceedings  before  a  referee,  &c. — cannot  be  applied  in  the  case  of  a  de- 
cision had   before   the   amendment   took   effect.      Supreme   Ct..  1869, 
Bolles  v.  Duff,  Ante,  385. 

2.  It  seems,  that  the  court  have  no  authority  to  review  such  a  decision  in 
that  way.  and  the  omission  of  the  adverse  party  to  take  objection  does 
not  give  them  authority.     Ib. 

3.  The  judge  before  whom  a  cause  is  tried  with  a  jury,  may,  upon  motion, 
set  aside  a  verdict  rendered  in  opposition  to  his  instructions ;  but  this 
should  not  be  done  when  the   evidence  was  conflicting   upon  all  the 
issues,  without  clear  preponderance.     N.  Y.  Superior  Ct.,  1868,  Tinson 
v.  Welch,  7  Robt.,  392.  f 

4.  A  new  trial  will  be  granted  on  appeal  from  a  judgment  on  a  verdict,  if 
improper  evidence  was   admitted   under  objection  duly  taken  by  the 
appellant,  unless  it  clearly  appears  either  that  the  other  evidence  was 
such  as  that  if  the  jury  had  found  for  the  defendant  the  court  would 
have  set  aside  the  verdict  on  the  ground  that  there  were  undisputed 
facts  which,  notwithstanding  all  the  other  evidence,  imperatively  called 
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for  a  verdict  for  tne  plaintiff;  or,  that  the  irrelevant  and  improper  testi- 
mony could  not  by  any  possibility  have  influenced  the  jury  in  arriving  at 
the  verdict  which  they  rendered.  [JONES,  J.]  N.  T.  Superior  Ct.,  1868. 
Jaeger  v.  Kelly,  7  Roll.,  586. 

5.  In  an  action  turning  on  the  fraudulent  character  of  an  assignment,  im- 
proper evidence  which  might  have  tended  to  mislead  the  jury  in  sustain- 
ing the  assignment, — Held,  ground  for  reversing  the  judgment  Jaeger 
v.  Kelly,  7  Robt.,  586, 

G.  The  court  have  power  to  set  aside  a  verdict  for  a  grossly  inadequate 
amount  of  damages,  and  to  grant  a  new  trial ;  and  this  power  may  be 
exercised,  even  where  there  was  such  a  conflict  of  evidence  upon  the 
trial  that'the  jury  might  have  found  a  verdict  for  the  defendants,  and 
had  they  done  so  the  verdict  could  not  be  disturbed.  So  long  as  the 
verdict  stands,  it  determines  plaintiff  ^  right  to  recover.  And  such  ver- 
dict is  then  inconsistent,  if  it  disregards  the  evidence  of  the  damages 
sustained.  Ct.  of  Appeals,  1869,  McDonald  v.  Walter,  40  N.  Y.,  551. 

7.  Such  an  order  may  be  granted  on  a  motion  on  the  minutes,  before  the 
judge  who  presided  at  the  trial.     The  plaintiff  need  not  be  put  to  a 
motion  at  special  term  on  a  case  made.    1  b. 

8.  To  authorize  granting  a  new  trial  on  the  ground  of  newly  discovered 
evidence  it  must  appear  that  it  has  been  discovered  since  the  trial — 
that  it  could  not  have  been  obtained,  with  reasonable  diligence,  on  the 
former  trial,  and  it  must  be  material,  and  not  cumulative.  N.   Y.  Supe- 
rior Ct.  Sp.  T.,  1867,  Oakley  v.  Sears,  7  Robt.,  111. 

9.  A  new  trial  is  not  granted,  for  surprise,  to  a  plaintiff  whose  only  ground 
is  that  he  was  unable  to  furnish  certain  evidence  on  the  trial  which  he 
now  deems  material.     76. 

10.  A  paper  which  was  in  existence  in  plaintiff's  possession,  and  known  to 
him,  although  its  precise  place   of   deposit  was  forgotten  or  even  un- 
known, cannot  be  claimed  by  him  as  newly  discovered  evidence,  with- 
out at  least  showing   that  diligent   search  was  made  for  it  before  the 
trial,  and  that  it  could  not  be  found.     76. 

11.  Various  classes  of  cases,  in  which  a  new  trial  will  be  granted,  enume- 
rated.    Mayer  v.  Ficgel,  38  How.  Pr.,  424. 

NEW  YORK  (City  OF.) 

1.  The  provisions  of  chapter  308  of  the  Laws  of  1861, — requiring  all  con- 
tracts made  by  or  on  behalf  of  the  Mayor,  &c.  of  New  York  to  be 
awarded  to  the  lowest  bidder, — do  not  apply  to  contracts  made  by  the 
Commissioners  of  the  Metropolitan  Fire  Department,  who  are  authorized 
by  chapter  249  of  the  Laws  of  1865,  to  make  contracts  for  the  city  of 
New  York  in  reference  to  providing  the  instrumentalities  for  extinguish- 
ing fires.     Supreme  Ct.  Chambers,  1869,  Cleveland  Fire  Alarm  Co.  v. 
Metropolitan  Fire  Commissioners,  Ante,  49. 

2.  Under  the  statute  requiring  claimants  to  present  their  demands  to  the 
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comptroller  for  adjustment  before  sue'mg  the  city, — the  plaintiff  in  an 
action  for  abatement  of  a  nuisance  and  for  damages,  cannot  recover  the 
latter  relief  although  he  may  the  former,  if  he  did  not  so  present  his 
claim.  The  fact  that  further  relief  of  an  equitable  nature  has  been  also 
demanded,  cannot  have  the  effect  of  excluding  from  the  operation  of  the 
statute  that  which  would  otherwise  have  been  plainly  within  it.  Su- 
preme Ct.  Sp.  T.,  1858,  Knox  v.  Mayor,  &<x  of  N.  Y.,  38  How.  P>\,  G7. 

NONSUIT. 

In  actions  against  corporations  for  damages  for  personal  injuries,  the  judge- 
should  direct  a  nonsuit  if  the  preponderance  of  proof  settles  in  his  mind 
the  fact  that  the  negligence  of  the  plaintiff  contributed  to  the  injury. 
N.  Y.  Superior  Ct.  Trial  T.,  1868,  Thrings  v.  Central  Park  R.  R.  Co.,  7 
Root.,  616. 

AMENDMENT;  DISMISSAL  OF  COMPLAINT. 

NOTICE. 

1.  To  exonerate  a  carrier  from  liability  for  ihe  loss  of  n  passenger's  bag- 
gage, through  alleged  neglect  or  refusal  of  the  passenger  to  comply  with 
a  reasonable  regulation  of  the  carrier,  it  should  be  shown  that  notice 
was  given  to  the  passenger  of  the  regulation,  or  that  he  knew  it,  or  that 
it  had  become,   by  general  usage,  so  notorious  and  universal,  that  he 
ought  to  have  known  it.     N.  Y.  Com.  PL,  1869,  Macklin  v.  New  Jersey 
Steamboat  Co.,  Ante,  229. 

2.  The  proper  terms  of  a  charge  to  the  jury,  in  reference  to  this  subject, 
and  in  reference  to  what  articles  the  passenger  may  recover  for,  what  is 
a  delivery  to  the  carrier,  and  what  is  care  or  negligence  in  respect  there- 
to,— considered  and  determined.     Ib. 

3.  A  passenger  upon  a  steamboat  is  not  to  be  regarded  as  charged  with  a 
knowledge  of  the  contents  of  a  notice  posted  in  the  boat,  which  he  had 
the  opportunity  to  read,  but  neglected  or  omitted  to  read.     Ib. 

4.  It  seems,  that  regulations  forbidding  a  passenger  who  pays  an  extra 
price  for  a  state-room  or  private  chamber,  from  taking  his  baggage  with 
him  into  it,  except  at  his  own  risk,  is  not  a  reasonable  regulation,  so  far 
as  it  would  apply  to  light  baggage  or  hand  satchels,  containing  articles 
required  for  present  use  in   travel,  and  cannot  exonerage  the  carrier 
from  liability  for  the  loss  of  such  baggage  when  taken  by  the  passenger 
to  his  room,  in  disregard  of  the  regulation.     Ib. 

NUISANCE. 

1.  A  lessee  of  land  specially  injured  by  an  obstruction  of  the  highway, 
may  maintain  an  action  of  an  equitable  nature  for  its  abatement.  Su- 
peme  Ct.  Sp  T.,  1868,  Knox  v.  Mayor,  &c.  of  N.  Y.,  38  How.  Pr.,  67. 
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ORDERS. 
APPEAL,  1 ;  MOTIONS  AND  ORDERS. 

OYER  AND  TERMINER. 

1.  A  motion  having  been  made  at  a  court  of  oyer  and  terminer,  requiring 
the  district-attorney  to  furnish  to  the  accused  the  names  of  witnesses 
forty-eight  hours  before  the  trial,  the  court  adjourned  without  announcing 
any  decision  of  the  motion.     On  a  subsequent  term  of  the  court  of  oyer 
and  terminer,  presided  over  by  another  justice,  the  decision  of  the  jus- 
tice who  presided  at  the  previous  court  was  announced,  and  an  order 
made,  granting  the  motion. — Held,  that  this  was  an  order  of  the  court, 
and  the  trial  of  the  accused  must  go  over  until  the  district-attorney 
should  comply  with  it.      Oyer  &  T.,  People  v.  Naughton,  Ante,  421. 

2.  The  court  of  oyer  and  terminer  is  a  continuing  court,  although  different 
justices  preside  at  successive  terms.     Ib. 

REMOVAL  OF  CAUSES. 

PARTIES. 

1.  The  acts  of  1800  and  18G2, — authorizing  a  married  woman  to  sue  and 
be  sued  "  in  all  matters  having  relation  to  her  property,"  (Laws  of  I860) 
ch.  20,  §  7,  p.  158),  and  providing  that  in  an  action  brought  or  defended 
by  any  married  woman  in   her  name,  her  husband  shall  not — neither 
shall  his  property — be  liable  for  the  costs  thereof,  nor  the  recovery 
therein  (Laws  of  18G2,  ch.  172,  p.  343,  §  5),— have  the  effect  to  modify 
the  rule  of  §  114  of  the  Code;  and  allow  an  action  against  a  married 
woman,  without  joining  her  husband,  to  recover  damages  for  injuries 
done  by  her  property, — such  as  a  trespass  by  her  cattle.     Supreme  Ct., 

'  18G9,  Rowe  v.  Smith,  38  How.  Pr.,  37. 

2.  Bodies  created  by  the  legislature  have  an  incidental  capacity  to  sue  and 
be  sued,  independently  of  any  express  power;  and,  for  such  purpose, 
are  to  be  regarded  as  corporations  sub  modo.     N.  Y.  Superior  Ct.,  I860, 
Clarissyv.  Metropolitan  Fire  Department,  Ante,  352. 

3.  The  Metropolitan  Fire  Department,  being  created  by  the  act  of  the  leg- 
islature, including  the  cities  of  New  York  and  Brooklyn,  which  are 
otherwise  independent   municipalities,   and   having  extensive  powers, 
which  it  can  exercise  without  interference  from  those  cities,  has  a  power 
to  sue,  incidental  to  the  discharge  of  the  duties  devolved  upon  it,  and  is 
to  be  regarded  as  a  quasi  corporation.     Ib. 

4.  It  seems,  that  the  property  of  that  department,  both  its  apparatus  and 
its  funds,   may  be  reached  by  execution  in  satisfaction  of  judgments 
against  the  department     Ib. 
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5.  The  department  may  therefore  be  held  liable,  in  an  action  for  injuries 
resulting  from  the  negligence  of  its  agents  or  servant?,  and  from  the 
defective  character  of  the  apparatus  used  by  it,  in  extinguishing  fires. 
lb. 

6.  A  person  holding  the  legal  title  to  land?,  under  an  absolute  conveyance 
affording  no  notice  of  any  trust,  but  with   the  intent  to  hold  for  the 
benefit  of  a  third  person,  and  who  has  given  a  mortgage  on  the  land 
under  the  mistaken  belief  that  he  was  giving  it  at  the  request  and  for 
the  benefit  of  the  cestui  que  trust,  may  maintain  an  action   in  his  own 
name  to  enjoin  the  foreclosure  of  the  mortgage  ;   and  if  defendant  would 
raise  the  objection  that  the  cestui  que  trust  is  not  joined  as  a  party,  he 
must  raise  it  by  pleading.     The  non-joinder  is  not  ground  for  dismiss- 
ing the  action  at  the  trial,  if  not  objected  to  by  pleading.     Supreme  Cl., 
1870,  Brown  v.  Cherry,  38  How.  Pr.,  352. 

7.  Although  the  trustee  is  not  an  express  one  within  the  statute  of  trusts, 
such  a  person  is  a  trustee  of  an  express  trust  within  section  113  of  the 
Code,  as  amended  in  1851.     [Reviewing  cases.]     And  it  seems  that  the 
cestui  que  trust  is  not  a  necessary  party.     7  b. 

8.  The  surety  on  a  bond  given  by  a  continuing  partner  to  his  retiring 
partners,  to  indemnify  them  against  all  the  partnership  liabilities,  is  not 
liable  thereon  directly  to  the  lessor'in  a  lease  to  the  firm,  in  an  action 
by  him  on  the»partnership  covenant  to  pay  rent;  for  there  is  here  no 
privity.     Supreme   Ct.  Sp.  T.,  18G9,  Mackintosh  v.  Fatman,  38  How. 
Pr.,  145. 

9.  The  grantor  in  a  trust  deed  cannot  maintain  an  action  for  its  construc- 
tion.    That  privilege  is  confined  to  the  trustee,  or  those  claiming  under 
the  trust  and  requiring  its  execution,  and  is  not  broad   enough  to  in- 
clude the  party  claiming  as  owner,  and  who  may  properly  protect  him- 
self at  law.     [10  Paige,  193;  33  N.  Y.,  593,  602.]     Supreme  Ct.,  1869, 
Levy  v.  Harf,  54  Barb.,  248. 

10.  Where  a  wife  was  a  cestui  que  trust,  under  a  trust  of  chattels  created 
by  her  husband  on  their  separation,  although  she  was  in  possession ; 
Held,  that  she  could  not  maintain  an  action  against  third  persons  to  pro- 
tect her  enjoyment,  without  joining  the  trustee.  [Barb,  on  Parties,  439.] 
N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Reed  v.  Harris,  7  Robt.,  151. 

11.  Under  an  agreement  and  power  between  the  owner  of  lands  and  an 
attorney,  that  the  latter  should  sell  the  lands  and  pay  a  claim  of  govern- 
ment against  the  owner,  and  have  any  surplus  there  might  be,  followed 
by  a  conveyance  to  a  third   person,  who  advanced  money  to  pay  the 
claim,  on  a  stipulation  to  repay  the  'advances  and  a  commission,  and  to 
divide  the  residue  of  surplus,  between  several  persons  interested  in  the 
contract ; — Held,  that  the  heirs  of  the  attorney  were  necessary  parties  to 
an" action  for  partition  of  the  lands.     N~.  Y.  Superior  Ct.,   1868,   Ford  v. 
Belmont,  7  Robt.,  508. 

12.  In  a  sheriff's  action,  brought  in  the  name  of  the  defendant  in  an  at- 
tachment suit,  against  a  debtor  of  such  defendant,  the  debt  being  proved 
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PLEADING. 


or  admitted,  and  defendant  having  no  further  interest ,  a  motion  to 
bring  contesting  creditors  in  as  parties,  for  the  purpose  of  determining 
their  respective  priorities,  should  not  be  granted.  Judgment  should  be 
given  and  executed,  leaving  the  creditors  to  litigate  as  they  may  be 
advised,  for  the  fund.  N.  Y.  Superior  Ct.,  1866,  Glenville  Woolen  Co. 
v.  Ripley,  G  Robt.,  530. 

13.  In  an  action  by  an  assignee  of  a  claim  for  money  lent,  the  complaint 
should  not  be  dismissed  at  the  trial,  merely  because  plaintiff  did  not  set 
out  the  assignment  and  sue  as  trustee,  although  the  assignment  proved 
was  in  trust  for  creditors.  Ar.  Y.~  Superior  CL  1866,  Hoogland  v.  Trask, 
G  Robt.,  540. 

ACTION,  1,  2;    AMENDMENT,  5;    ATTORNEY  AND  CLIENT,  10;    CAUSE  OF 
ACTION,  6 ;    CORPORATION,  1 ;    EXAMINATION  OF  PARTIES  ;  JURIS- 
DICTION, 2;  RECEIVER,  9;  SUPERVISORS;  TRADEMARKS; 
WITNESS. 


PARTITION. 

Section  1  of  the  act  of  1869,  entitled  "  An  Act  in  relation  to  the  fees  of 
the  sheriff  of  the  city  and  county  of  New  York,  and  to  the  fees  of  ref- 
erees in  sales  of  partition  cases," — which  directs  all  sales  of  real  estate, 
in  that  city,  except  in  partition  or  where  the  sheriff  is  a  party,  to  be 
made  by  the  sheriff  (2  Laws  of  1869,  1377,  ch.  569), — is  unconstitu- 
tional, because,  although  the  act  is  local,  the  subject  of  the  section  is  not 
expressed  in  the  title.  Supreme  Ct.  Sp.  T.,  18G9,  Gaskm  v.  Anderson. 
Ante,  1. 

PLEADING. 

1.  Where  the  plaintiff  sues  by  an  appropriate  corporate  name,   it  is  not 
necessary  to  aver  expressly  in  the  complaint  that  the  plaintiff  is  a  cor- 
poration, and  the  want  of  such  an  allegation  affords  no  ground  of  de- 
murrer.    If  it  appears  from  the  facts  stated   that  a  plaintiff  sueing  as  a 
corporation  is  not  such  in  fact,  a  demurrer  lies ;  but  if  the  complaint 
does  not  show  on  its  face  that  plaintiff  is  not  a  corporation,   the  objec- 
tion that  it  is  not  such,  must  be  taken  by  answer.     [1  Duer,  707;  13 
N.  Y.,  313.]     Ct.  of  Appeals,  1869,   Phoenix  Bank  of  N.  Y.  v.  Bonnell> 
40  N.  Y.,  410;  affirming  41  Barb.,  571. 

2.  One  who  claim?  to  hold  a  husband  liable  for  money  advanced  to,  or  for 
the  benefit  of,  the  wife,  should  in  his  pleading  either  aver  the  money  to 
have  been  loaned  and  advanced  to  the  husband,  or  that  it  was  loaned 
and  advanced  to  the  wife  or  for  her  benefit,  at  the  husband's  request,  or 
with  his  assent;  or  that  he  subsequently  acquiesced ;  or  that  she  was 
the  agent  of  the  husband  in  procuring  the  advances ;  or  else  he  should 
allege  such  facts  as  that  an  implied  agency  from  the  husband  to  the  wife 
may  arise  therefrom.     Merely  alleging  that  the  defendant  is  indebted  to 
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the  plaintiff  in  a  certain  sum  "for  moneys  paid,  laid  out  and  expended 
for  the  benefit  of  the  wife  of  the  defendant,"  is  insufficient  for  a  counter- 
claim. N.  Y.  Superior  Ct.  Sp.  7!,  1SG7,  Schullhofer  v.  Metzger,  7  Robt., 
576. 

3.  The  distinction,  in  pleading  and  evidence,  between  an  action  for  illegal 
I      arrest  or  false  imprisonment,  and  one  for  malicious  prosecution.     Burns 

v.  Erben,  40  N.  Y.,  463 ;  affirming  1  Roll,  555. 

4.  The  rule  that  where  the  complaint  is  answered,  the  court  may  grant 
plaintiff  any   relief  consistent,  with  the  case  made  by  the  complaint  and 
embraced  within  the  issue,  does  not  justify  the  court  in  granting  relief 
upon  a  contract  set  up  in  the  answer,  which  is  materially  different  from 
that  alleged  in  the  complaint,  unless  the  plaintiff  accepts  the  contract  as 
alleged  in  the  answer,  so  as  to  waive  his  own  version  of  it.     N.  Y.  Su- 
perior Ct.  Sp.  T.,  Boardman  v.  Davidson,    Ante,  439. 

5.  The  rule  laid  down  in  the  cases,  that  where  a  plaintiff  files  a  bill  to 
compel  a  specific  performance,  and  the  agreement  as  alleged  is  admitted 
by  the  answer,  with  some  modifications  or  variations,  or  is  substantially 
proved,  though  the  plaintiff  has  failed  to  establish  the  precise  terms  by 
him  alleged,  the  court  will  look  into  the  answer  and  proofs,  and  establish 
the  terms  of  the  agreement, — is  not  to  be  extended,  so  as  to  allow  a 
plaintiff,  who    fails  to  establish  the   case   as  made    by  his  pleading,  to 
have  relief  according  to  the  allegations  of  the  answer,  without  adopting 
them  at  the  hearing  as  constituting  his  case.     Ib. 

6.  After  the  forfeiture   of  a  lease  for  non-payment  of  rent,  and  eviction 
of  lessee,  the  landlord  granted  a  new  lease  on  payment  of  the   arrears 
of  rent,  and  simultaneously  with    the  execution  of  the  new  lease,  the 
old  lessee  and  the  new  lessee  made  an  agreement  by  which  both  were 
interested  therein,  the  nature  of  the  old  lessee's  interest  being  the  mat- 
ter of  dispute  in  this  action.     The  plaintiff,  the  former  lessee,  alleged  in 
his  complaint  that  defendant,  the  new  lessee,  agreed  with  him    to  hold 
the   lease  as  security  for  the  advances;  but  by  misrepresentations  pro- 
cured him  to  sign  an  instrument  which  provided  that  defendant  should 
convey  to  him  an  interest  in  the  lease,  on  payment  of  certain  sums. 

Held,  1.  That  this  was  not  the  case  of  an  admitted  agreement,  with  a 
dispute  only  as  to  certain  of  its  terms,  but  the  two  claims  were  totally 
inconsistent,  and  plaintiff  must  waive  his  claim  to  have  the  instrument 
reformed,  if  he  would  recover  on  defendant's  version  of  the  transaction. 

2.  That  as  between  the  lessor  and  the  new  defendant,  the  payment 
of  the  arrears  could  not  be  deemed  a  redemption  of  the  lease,  because, 
upon  the  evidence,  it  appeared  that  it  was  not  so  intended  by  either  of 
them;  and  that,  as  to  the  plaintiff,  it  could  not  be  regarded  as  a  rer 
demption,  in  the  absence  of  fraud  on  the  part  of  the  lessor.  Ib. 

7.  In  an  action  in  which  the  plaintiff's   right  to  recover  depends  upon 
equitable  grounds,  his  cause  of  action  may,  in   equity,  be  barred  before 
the  lapse  of  time  fixed  by  the  statute  of  limitations;  yet,  if  the  matters 
on  which  he  relies  as  constituting  such  an  equitable  bar  to   the  action. 

N.  S. -VOL. VII.- 34. 
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do  not  appear  upon  the  face  of  the  complaint,  they  must  be  set  up  in  the 
answer.  If  not  pleaded,  the  plaintiff  is  not  entitled  to  give  them  in 
evidence.  Buffalo  Superior  Cl.}  1869,  Tomlinson  v.  Miller,  Ante,  364. 

8.  Thus,  in  an  action  to  recover  stock  in  a  corporation,  which  the  defend- 
ant, a  large  owner  of  such  stock,  had  taken  a  transfer  of  from,  a  third 
person,  for  the  plaintiff's  benefit, — Held,  that  evidence  that  the  corpora- 
tion was  insolvent  at  the  time  of  the  alleged  purchase,  and  that  the 
value  of  the  stock  had  been  raised  to  par  by  the  exertions  and  expendi- 
tures of  the  defendant  during  the  year  in  which  the  plaintiff  had  de- 
layed to  commence  his  action,  was  not  admissible  as  tending  to  show 
that  the  plaintiff  was  guilty  of  laches,  and  had  acquiesced  in  an  adverse 
claim  of  the  defendant  to  the  stock  in  question,  because  the  defendant 
had  not  pleaded  such  facts.  Ib. 

AMENDMENT,  6;  ANSWER;  BILL  OF  PARTICULARS;  COMPLAINT;  DEMURRER; 

DISCONTINUANCE,  2;  DIVORCE,  2;  EVIDENCE,  tit.  Particular  Facts  and 

Issues.  1 ;   JUDGMENT,  3 ;  VARIANCE. 


POLICE. 

The  Metropolitan  Police  Act  allows  the  officers  of  police  to  arrest  persons 
suspected  by  them,  without  warrant,  where  there  is  reason  to  believe  a 
felony  has  been  committed.  Ct.  of  Appeals,  1869,  Burns  v.  Erben,  40 
N.  Y.,  463 ;  affirming  1  Rolt.,  555. 

POWER  OF  ATTORNEY. 

A  power  of  attorney  "  to  lease,  mortgage,  sell,  and  convey  any  lands,  and 
to  make,  execute,  and  deliver  good  and  sufficient  contracts,  deeds,  and 
conveyances,  <fec.,  and  to  collect  and  receive  all  debts,  dues,  rents, 
accounts,  or  other  demands  whatsoever  that  are  or  may  be  owing  to 
us,  or  either  of  us,  giving  and  granting  unto  our  said  attorney  full 
power,"  &c., — does  not,  by  implication,  authorize  giving  a  mortgage  to 
secure  a  debt  of  the  principal,  without  any  new  consideration.  Supreme 
Ct.t  1857,  Greenwood  v.  Spring,  54  Barb.,  375. 

PROBABLE  CAUSE. 
ARREST,  16,  17. 

PROTEST. 

When  the  indorser  removed  from  his  known  place  of  residence  before 
maturity  of  the  note, — Held,  that  sending  notice  of  dishonor  to  him  at 
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that  place  was  sufficient,  the  jury  having  found  upon  conflicting  evi- 
dence that  neither  the  notary  nor  the  plaintiff  knew  of  the  change. 
Supreme  Ct.,  18G9,  Ware  u.  Perrin,  54  Uarb.,  89. 


QUESTIONS  OF  LAW  AND  FACT. 

1.  A  question    of  "intent"  is  not  so  exclusively  a  question   for  the  jury 
that   the   court  cannot   take  it  from  them.     N.  Y.  Superior  Ct.,  18G9, 
Carnes  v.  Platt,  Ante,  42. 

2.  Facts  on  which  it  is  proper  to  submit  to  the  jury  the  question  whether 
plaintiff  was  in  defendant's  vehicle  as  a  passenger.     Buffett  v.  Troy  & 
Boston  R.  R.  Co.,  40  N.  Y.,  1G8;  affirming  36  Barb.,  420. 


RECEIVER. 

1.  Receiver  of  rents  and  profits,  pending  suit,  must  be  appointed  by  the 
court,  not   by  a  judge   at   chambers.     N.  Y.  Superior    Ct.  Chambers, 
1868,  Ireland  v.  Nichols,  7  Robt.,  476. 

2.  A  receiver  should  not  be  appointed  ex-parte,  except  where    the   de- 
fendant is  out  of  the  jurisdiction,  and  cannot  be  found,  or  it  is  necessary 
to  interfere  before  there  is  time  to  give  notice,  in  order  to  prevent  the 
destruction  or  loss  of  property.     Supreme  Ct.  Sp.  T.,  1869,  People  v. 
Albany  &  Susquehanna  R.  R.  Co.,  Ante,  265. 

3.  The  ex-parte  appointment  of  a  receiver  of  shares  in  a  corporation,  pro- 
cured in  a  case  where  such  necessity  does  not  exist,  with  a  view  to  con- 
trol the  vote  upon  such  shares  at  an  election  of  corporate  officers,  may 
be  regarded  as  unwarranted,  and,  in  connection  with  other  facts,  as 
vitiating  the  election  affected  thereby.     So  may  the  delay  to  serve  in- 
junctions and  orders  of  arrest  against  officers  of  a  corporation,  until  a 
time  which  shall  affect  their  presence  or  power  to  act  at  the  election.  Jb. 

4.  The  owner  and  lessor  of  lands  assigned   the  lease,  on  his  part,  which 
was  for  a  term  of  years,  the  assignment  being  expressed  to  include  his 
right  to  the  rents,  issues,  and  profits  arising  during   the   term,  and   also 
containing  a  guaranty  of  the  lessee's  covenants.     The  aggregate  rents 
were  twenty-five  thousand  dollars,  and  the  assignment  was  as  security 
or  compensation  for  a  loan  of  ten  thousand  dollars.     The  lessee  refused 
to  fulfill  the  lease,  and  the  lessor  conveyed  the  fee  to  a  member  of  his 
family,  who  accepted  it. — Held,  that  the  assignee  was  not  entitled  to  the 
appointment  of  a  receiver  of  the  land  or  the  term,  to  rent  the  premises 
and  apply  the  proceeds  to  satisfy  his  claim.  Either  the  contract  was  usu- 
rious, or,  if  not,  the  circumstances  showed  no  ground  for  the  interference 
of  equity,  especially  as  the   plaintiff  was  prosecuting  actions  at  law 
against  the  lessor  and  lessee  for  the  rent,  and,  regarding  the  assignment 
as  a  grant  of  the  land  for  the  term,  perhaps  he  might  maintain  ejectment. 
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N.  Y.  Superior  Ct.,  1867,  Huerstel  v.  Lorillard,  7  Robt.,  251 ;  affirming 
6  Robt.,  260. 

5.  //  sems,  that  the  court  is  not  authorized,  upon  the  application  of  the 
assignee  of  a  lessor,  to  appoint  a  receiver,  generally,  to  collect  and  hold 
rents  for  future  adjudication,  unless  the  title  to  the  land  forms  the  sub- 
ject of  litigation,  under  the  first  subdivision  of  section  244  of  the  Code 
of  Procedure,  or  the  plaintiff  shows  an  apparent  right  to  the  rents  eo 
nomine,  or  an  ownership  of  them  as  such,  or  some  equity  to  have  them 
applied  so  as  to  prevent  injury  to  him,  or  protect  his  rights.     Ib. 

6.  On  a  motion  for  the  appointment  of  a  receiver,  in  partnership  cases,  the 
court  cannot  determine  what  is  partnership  property  as  between  the 
partners  and  third  persons.     If  any  such  dispute  should  arise  with  refer- 
ence to  any  particular  property,  the  proper  course  to  determine  it  is  by 
an  action,  either  against  or  in  favor  of  the  receiver.      N.  Y.   Supreme 
Ct.  Sp.  T.,  1867,  Higgins  v.  Bailey,  7  Robt.,  613. 

7.  In  an  action  for  the  settlement  of  partnership  affairs,  it  is  proper  for 
the  court,  upon  a  positive  denial  of  the  partnership,  and  upon  its  being 
made  to  appear  that  a  very  small  proportion,  if  any,  of  the  capital  was 
contributed  by  the  plaintiff,  and  that  by  the  injunction  and  receivership 
a  large  and  flourishing  business  will  be  arrested,  and  perhaps  ruined,  to 
rescind  the  injunction  and  receivership  granted  in  the  first  instance, 
upon  the  defendants  giving  adequate  security  to  pay  the  plaintiff  any 
sum  that  may  be  found  due  him  on  final  settlement.     N.  Y.  Superior 
Ct.  Sp.  T.,  1869,  Popper  v.  Scheider,  Ante,  56. 

8.  A  receiver  should  not  pay  over  moneys  without  order  of  the  court; 
and  the  court  will  not  order  a  distribution  until  he  has  accounted.     N. 
Y.  Superior  Ct.  Sp.  T.,  1868,  Duffy  v.  Casey,  7  Robt.,  79. 

9.  Plaintiff  was  allowed  to  recover  in  his  individual  capacity,  on  notes 
drawn  payable  to  him  as  receiver,  and  indorsed  by  him  as  receiver  in 
blank;  there  being  evidence  that  defendant  had  recognized  them  as 
individual  claims.     Davis  v.  Peck,  54  Barb.,  425. 

SUPPLEMENTARY  PROCEEDINGS,  7,  8. 

REDEMPTION. 
ACTION,  11-13;  CHATTEL  MORTGAGE,  5;  PLEADING,  5. 


REFERENCE. 

1.  A  reference  of  the  action  cannot  be  ordered,  where  the  long  account 
relied  on  is  only  one  of  the  issues,  and  there  are  charges  of  fraud,  and 
equities  to  be  adjusted  between  defendants.     N.  Y.  Superior  Ct.,  1867, 
"Wheeler  v.  Falconer,  7  Robt.,  45. 

2.  An  irregularity  in  the  appointment  of  a  referee, — Held,  waived  by  ap- 
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pearance  and  proceeding  several  days  with  the  reference  without  ob- 
jection.    Quinn  v.  Lloyd,  7  Robt.,  157.    . 

3.  The  mere  fact  that  the  referee,  in  an  action  for  divorce  for  adultery, 
was  referee  in  a  prior  action  between  the  same  parties,  and  decided  in 
favor  of  the  defendant,  is  not  cause  for  changing  the  referee,  on  the  ap- 
plication of  the  plaintiff.     To  support  such  application,  it  must  appear 
from  the  testimony  and  proceedings  in  the  former  case,  either  that  the 
referee  has  a  bias  or  prejudice,  or , that  the  decision  will  be  apt  to  influ- 1 
ence  his  mind.     N.  T.  Superior  Ct.,  18G8,  Clark  v.  Clark,  7  Robt.,  62. 

4.  In  an  action  of  a  common  law  nature,  the  court  will  not  insert,  in  an 
order  referring  the  action  for  trial,  a  provision  giving  the  referee  power 
to  compel  a  production  of  books  and  papers.     N.  Y.  Superior  Ct.  Sp.  T., 
1867,    North  v.  Platt,  7  Robt.,  207.    Compare  Sudlow  v.  Knox,  Ante, 
411. 

5.  The  court  may,  in  its  discretion,  under  its  general  power  to  enlarge  the 
time  for  doing  any  act,  deny  a  motion  to  set  aside  a  report  of  a  referee, 
for  being  made  after  the  sixty  days  limited  (§  273).     N.  Y.  Superior 
Ct.  Sp.  T.,  1866,  Halsey  v.  Carter,  6  Robt,,  535. 

6.  Judgment  not  to  be  set  aside,  because  the  referee  delivered  two  reports, 
substantially  the  same,  one  to  each  party,  it  appearing  that  the  one 
annexed  to  the  judgment  roll  was  the  one  first  delivered;  nor  because 
he  awarded  one  half  of  his  fees  to  the  party  who  should  pay  the  whole. 
N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Cur'rie  v.  Cowles,  7  Robt.,  3. 

ARBITRATION;  CONTEMPT,  1;  EXECUTORS  AND  ADMINISTRATORS,  26. 


RELEASE. 

1.  A   sealed  release   is    effectual,    although    the   consideration   expressed 
therein  is  inadequate  to  satisfy  the  cause  of  action  released.  t  Ct.  of  Ap- 
peals, 1869,  Noble  v.  Kelly,  40  N.  Y.,  415. 

2.  A  release  of  a  sheriff  from  all  actions  by  reason  of  any  acts  of  defendant, 
under  one  specified  action,  is  not  a  bar  to  an  execution  for  a  trespass 
committed  by  a  single  act  under  several  executions ;  but  it  operates  to 
release  the  damages  to  the  extent  of  the  execution  specified  ;   especially 
where  the  act  complained  of  was  a  levy  on  gold  coin,  which  by   the 
statute  the  defendant  was  bound  to  apply  on  the  executions  without 
sale.     Ib. 

RELIEF. 

APPEAL,  24;  ATTORNEY  AND  CLIENT,  10;  COMPLAINT,  8;  JUDGMENT; 
PARTIES;  PLEADING. 
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REMOVAL    OF    CAUSES. 

1.  A  resident  of  another  State  sued  in  the  courts  of  this  State,  is  not  en- 
titled to  a  removal  of  the  cause  to  the  United  States  courts,  under  the 
act  of  1789,  §  12,  if  the  plaintiffs  are  not  citizens  of  this  State.  'N.  Y. 
Com.  PI.  Sp.  T.,  1864,  Smith  v.  Butler,  38  How.  Pr.}  192. 

*2.  A  corporation  created  by  the  laws  of  one  State,  and  having  its  princi- 
pal place  of  business  and  holding  its  meetings  there,  must  t.«  regarded, 
for  purposes  of  jurisdiction,  as  a  citizen  of  that  State,  although  its  bus- 
iness consists  of  traffic  between  that  State  and  another,  and  the  action 
which  it  is  sought  to  remove  to  a  court  of  the  United  States,  is 
brought  in  the  courts  of  the  latter  State,  unless  there  be  something  to 
show  that  the  corporators  were  citizens  of  the  latter  State.  [Review- 
ing cases.]  N.  Y.  Superior  Ct.,  18G3,  Kranshaar  v.  New  Haven  Steam- 
boat Co.,  7  Roll.,  356. 

3.  A  joint  stock  company,  having  power  by  the  law  of  a  State  to  sue  or 
be  sued  in  the  name  of  an  officer  representing  it,  is  to  be  regarded,  in 
a  suit  so  brought,  as  a  citizen  of  the  State  the  law  of  which  confers  the 
power,  upon  the  principle  applied  to  corporations.     Supreme  Ct.,  1869? 
Fargo  v.  McVicker,  38  How.  Pr.,  1. 

4.  The  court  of  general  sessions  of  New   York   will  not  transfer  to  the 
oyer  and  terminer  indictments  found  in  the  sessions,  except  on  motion, 
and  on  notice  to  the  district-attorney,  or  the  accused,  as  the  case  may 
be.     N.  Y.  Gen.  Sess.,  1870,  McFarland's  Case,  Ante,  348. 

5.  A  motion  for  such  transfer  will  be  denied  on  the  objection  of  the  ad- 
verse party,  unless,  upon  argument,  a  proper  case  for  the  exercise  of 
the  discretion  of  the  court  is  shown.     Ib. 

SATISFACTION. 
COMPROMISE;  JUDGMENT,  5,  15;  RELEASE. 

SERVICE  (AND  PROOF  OF). 

A  motion  to  set  aside  the  service  of  process,  on  the  ground  that  it  was  a 
breach  of  privilege,  should  be  made  promptly.     Supreme  Ct.  Chambers, 
1869,  Pollard  v.  Union  Pacific  R.  R.  Co.,  Ante,  70. 
CONTEMPT,  3 ;  TENDER, 

N 

SHERIFF. 

1.  The  sheriff,  since  he  and  his  deputies  have  power  to  sell  by  auction, 
has  no  power  to  employ  an  auctioneer  and  charge  his  commissions  of 
sale  in  addition  to  the  statutory  fees  and  poundage.  N.  Y.  Superior 
Ct.  Sp.  T.,  18G9,  Lord  v.  Richmond,  38  How.  Pr.,  173. 
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2.  Nor  can  he  charge,  against  the  plaintiff  in  an  execution,    the  expenses 
or  services  of  keepers  to  watch  the  property.     Ib. 
CONTEMPT,  G. 

SHIPPING. 

1.  Under  the  New  York  statute, — which  gives  a  Hen  for  work  done  "  to- 
wards the  building,"  <fcc.  of  a  vessel, — the  claimant  is  entitled  to  a  lien 
for  the  value  of  everything  necessarily  consumed,  and  for  every  expen- 
diture necessarily  incurred,  in  completing  the  work  performed  by  him, 
and  is  not  confined  to  the  mere  work  done  upon  parts  of  the  vessel,  or 
materials  which  remain  as  part  of  it     [7  N.  Y.,  508 ;  Ware,  2d  ed.,  549, 
556.]     And  he  has  a  right  to  claim  for  the  same  work  done  twice,  if  the 
necessity  was  not  caused  by  his  fault.     N.  Y.  /Superior  Ct.,  18G8,  Cor- 
yell  v.  Perine,  G  ftubt.,  23. 

2.  No  action  lies  on  a  bond  to  pay  a  daim  against  a  vessel,  given  by  the 
defendants  to  procure  the  discharge  of  the  vessel  from  an  attachment 
against  it  in  a  State  court,  under  a  State  law,  giving  a  lien  for  such 
claim.     A  proceeding  against  a  vessel  by  name,  whether  the  nature  of 
the  claim  be  maritime  or  not,  is  in  the  nature  of  an  admiralty  suit,  and 
exclusively  in  the  jurisdiction  of  the  United  States  district  courts.     Su- 
preme Ct.,  1868,  Ferrari  v.  Hosford,  54  Barb.,  200.     To  the  contrary  is 
N.  T.  Superior  Ct.,  18G8,  Cory  ell  v.  Perine,  6  Robt.,  23,  where  the  ac- 
tion was  sustained. 

STAMPS. 

1.  The  return  of  a  constable  of  the  service  of  a  summons  is  a  certificate. 
[Bur.  Law  Die. ;  Webster.]     And  the  absence  of  the  stamp  required  to 
such  certificate  by  the  internal  revenue  act  as  it  stood  May  16,  1868  in- 
validates the  certificate  or  return  of  service  of  the  summons,  and  renders 
the  proceedings  based  on  such  service  invalid.     Washington  County  Ct. 
1870,  Miller  v.  Larmon,  38  How.  Pr.,  417. 

2.  Under  the  provisions  of  the  internal  revenue  law  (Act  of  Con^.  of  1866 
sched.  A.), — that  where  a  stamp  has  been  omitted,  at  the  time  of  mak- 
ing any  instrument,  the  party  making  it,   "or  any  party  having  an  in- 
terest therein,"  may  within  a  certain  time  apply  to  the  collector  "of  the 
proper  district,"  and  have  the  stamp  affixed, — the  proper  district,  when 
the  application  is  not  made  by  the  makers  of  the  instrument,  but  by 
another  party  having  an  interest  therein,  as  the  payee,  or  holder  of  a 
note,  or  the  like,  is  the  district  in  which  the  party  making  the  applica- 
tion resides,  and  where  the  instrument  is  then  held.     He  is  the  only 
one  who  has  jurisdiction  of  the  person  applying,  and  of  the  instrument. 
[Disapproving  Meyers  v.  Smith,  48  Barb.,  614.]     Supreme  Ct.,  1869 
Schermerhorn  v.  Burgess,  38  How.  Pr.,  123. 
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SUPERIOR  COURT. 


STATUTES 

A  statute  declaring  that  public  contracts  shall  be  given  to  the  lowest  bid- 
der, should  be  construed  in  reference  to  the  proper  exercise  of  discretion 
on  the  part  of  the  officers  in  whom  the  power  to  make  it  is  vested,  and 
in  determining  which  of  several  bids  is  the  lowest,  the  adaptability  of 
the  thing  offered  for  the  purposes  for  which  it  is  required  must  be  con- 
sidered. Supreme  Ct.  Chambers,  1869,  Cleveland  Fire  Alarm  Co.  v. 
Metropolitan  Fire  Commissioners,  Ante,  49. 

STAY  OF  PROCEEDINGS. 

Where  there  has  been  great  laches  wholly  unaccounted  for,  a  motion  for 
a  stay  of  proceedings  after  a  cause  has  been  called  for  trial,  until  the 
return  of  a  commission  to  take  testimony,  will  not  be  granted.     N.  Y. 
Superior  Ct.  Sp.  T.,  1867,  Roswog  v.  Seymour,  7  Roll.,  549. 
ACTION,  17;  APPEAL,  13  ;  COURT  OF  APPEALS  ;  JUDGMENT,  7. 

SUMMARY  PROCEEDINGS. 

1.  The  adjudication  of  a  district  court  of  the  city  of  New  York  in  sum- 
mary proceedings  to  remove  a  tenant  under  2  Rev.  Stat.,  533,  §  47,  may 
be  reviewed  by  the  supreme  court  upon  a  writ  of  certiorari.     Ct,  of  Ap- 
peals, 1869,  Freeman  v.  Ogden,  40  N.   Y.,  105;  affirming  17  Abb.  Pr., 
326,  note. 

2.  The  question  whether  defendant  was  tenant  of  the  plaintiff  by  reason 
;  of  his  being  the  under  tenant,  or  assignee,  where  there  were  two  leases 
;from  different  persons — determined  in  a  peculiar  case.     Ib. 


SUMMONS. 

The  mere  service  of  summons  upon  a  defendant,  without  arrest,  while  he 
was  attending  court  as  a  party  or  witness  in  another  cause,  is  not  to  be 
set  aside  on  the  ground  that  he  is  privileged  from  such  service.  Su- 
preme Ct.  Chambers,  1869,  Pollard  v.  Union  Pacific  R.  R.  Co.,  Ante,  70. 

• 

SUPERIOR  COURT  (OF  NEW  YORK.) 
CALENDAR;  COURT,  1,  2. 
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SUPPLEMENTARY   PROCEEDINGS. 


SUPERVISORS. 

A  supervisor,  who,  by  the  wrongful  act  of  his  associates,  ia  excluded  from 
being  present  at  a  meeting  of  the  board,  cannot  on  that  ground  maintain 
an  action  to  enjoin  other  officers  from  proceeding  to  fulfill  authority  con- 
ferred upon  them  by  the  proceedings  of  the  board  at  such  meeting.  His 
remedy  should  be  directly  against  the  offending  supervisors.  N.  Y. 
Superior  Ct.  Sp.  T.,  18G9,  Ely  v.  Connolly,  Ante,  8. 

SUPPLEMENTARY  PROCEEDINGS. 

1.  An  affidavit  to  procure  the  examination  of  a  judgment  debtor  in  sup- 
plementary proceedings,  must  set  forth   that  the  judgment  has  been 
docketed.    Stating  that  the  roll  was  filed  is  not  enough.     N.  Y.Superior 
Ct.,  18G8,  Haws  v.  Barr,  7  Robt.,  452. 

2.  In  case  of  a  judgment  of  a  local  court,  of  which  a  transcript  is    filed 
in  the  county  clerk's  office,  the  affidavit  must  set  forth  that  the  tran- 
script was  filed  before  execution  issued.     Alleging   that  all  these   acts 
were  done  the  same  day,  is  not  enough.     Ib. 

3.  And  if  the  affidavit  is  made  by  an  agent  it  must  show  that  the  party 
applying  was  authorized  to  institute  that  particular  proceeding.     Ib. 

4.  The  court  should  not  order  a  third  person  indebted  to   a  judgment 
debtor,  to  pay  to  the  judgment  creditor  so  much  of  such  indebtedness  as 
shall  be  sufficient  to  satisfy  the  judgment  creditor's  claim,  under  §  297  of 
the  Code,  where  the  amount  of  such  third  person's  debt  is  disputed   or 
uncertain;    or  where    his  pecuniary  ability  to  make  present  payment 
is  doubtful.     N.  Y.  Superior  Ct.  Sp.  T.,  1SG8,  Alexander  v.  Richardson, 
7  Robt.,  63. 

6.  Since  the  validity  of  an  insolvent's  discharge  cannot  be  tried  in  supple- 
mentary proceedings,  if  the  insolvent  appears  and  produces  his  dis- 
charge the  examination  should  be  suspended  until  the  determination 
of  an  action  to  be  brought  on  the  judgment ;  but  his  discharge  is  no 
ground  for  his  refusal  to  appear  in  the  supplementary  proceedings,  and 
if  he  does  refuse,  an  appearance  may  be  compelled  by  attachment.  N. 
Y.  Superior  Ct.,  18G7,  Courson  v.  Dearborn,  7  Robt.,  143. 

6.  The  authority  to  punish  for  a  contempt  in  supplementary  proceedings 
given  by  section  302  of  the  Code,  applies  to  the  case  of  a  refusal  to 
answer  proper  questions,  as  well  as  to  a  refusal  to  appear  and  submit  to 
be  examined;  and,  it  seems,  applies  to  a  refusal  to  answer  as  to  the  good 
faith  of  a  transfer  by  the  debtor  to  the  witness.      Ct.  of  Appeals,  18G9,  ' 
Lathrop  v.  Clapp,  40  N.  F.,328;  affirming  Clapp  v.  Lathrop,  23    How. 
Pr.,  423. 

7.  A  receiver  appointed  in  supplementary  proceedings  under  the  Code, 
although  he  acquires  the  legal  title  to  the  property  the  debtor  at  that 
time  has,  acquires  no  right  to  reach  property  fraudulently  transferred 
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SURROGATES'  COUUTS. 


by  him,  except  so  much  thereof  as  is  necessary  to  satisfy  the  creditors 
at  whose  instance  the  receiver  \vas  appointed.  The  fraudulent  transfer 
is  good  as  against  the  debtor,  and  all  others,  except  creditors  who  take 
the  necessary  steps  to  avoid  it.  Hence  in  an  action  to  set  aside  such 
an  assignment  he  cannot  recover  judgment  for  more  than  the  debt,  costs, 
and  interest  due  the  creditors  whom  he  represents.  Ct.  of  Appeals, 
1869,  Bostwick  v.  Menck,  40  N.  Y.,3S3;  overruling  Bostwick  v.  Beizer, 
10  A bb.  P.:,  197. 

8.  It  seems,  that  if  the  same  person  is  appointed  receiver  at  the  instance 
of  other  creditors,  after  he  has  commenced  an  action  by  virtue  of  a  pre- 
vious appointment,  he  may  commence  a  a  new  action  in  order  to  recover 
on  behalf  of  such  creditors.     Jb. 

9.  After  the  judgment  creditor  had,  without  notice  to  his  judgment  debtor, 
obtained  an  order  forbiding  a  debtor  to  the  judgment  debtor  to  pay  over 
the  sum  due  him,  the  counsel  of  the  judgment  debtor  applied  ex-parte, 
and  not  on  any  day  to  which  the  proceedings  were  adjourned,  and  ob- 
tained from  the  judge,  by  deceit,  an  order  vacating  the  order  forbidding 
payment. — Held,  that  as  the  order  so  obtained  was  not  valid,  because 
the  judgment  debtor  had  no  right  to  intervene,  and  as  the  debtor  paid 
over  to  the  judgment  debtor  under  it  at  his  risk,  the  creditor's  rights 
were  not  legally  affected,  and  the  judgment  debtor  could  not  be  punished 
for  contempt  in  the  deceit  or  abuse  of  proceedings  of  the  court     N.  Y. 
Superior  Ct.,  18G8,  De  Comeau  v.  People,  7  Robt.,  498. 

10.  Supplementary  proceedings  terminated  by  consent,  though  no  order 
of  discontinuance  appears  to  have  been  made,  are  not  a  bar  to  new  pro- 
ceedings founded  on  the  same  facts  ;  although  where  an  adjudication  is 
made  in  such  proceedings,  new  facts  must  be  alleged  in  order  to  sustain 
new  proceedings.     N.  Y.  Superior  Ct.  Sp.  T.,  1867,  Carter  v.  Clarke,  7 
7  Robt.,  43. 

APPEAL,  4 ;  CONTEMPT,  5. 

SUPREME  COURT. 
COURT,  1. 

SURROGATES'  COURTS. 

1.  Under  subdivision  5  of  §1  of  chapter  430  of  the  Laws  of  1837, — giving 
to  the  surrogate  of  a  county  exclusive  jurisdiction  to  take  proof  of  wills 
"  where  no  surrogate  has  gained  jurisdiction  under  either  of  the  pre- 
ceding clauses,"  and  any  real  estate  devised  is  situate  in  his  county, — 
the  surrogate  within  whose  county  real  estate  devised  lies,  does  not 
have  jurisdiction  merely  because  no  other  surrogate  has  exercised  juris- 
diction by  proceedings  taken  before  him.  The  proper  surrogate 
"  gains  "  jurisdiction,  in  the  sense  of  the  statute,  by  the  occurrence  of 
the  facts, — death,  situs  of  property,  &c., — on/which  exclusive  jurisdiction 
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SURROGATES'  COURTS. 


depends,  without  reference  to  priority  in   the  eommencement  of  pro- 
ceedings.    N.  Y.  Superior  Ct.,  1868,  Bolton  v.  Jacks,  6  Roll.,  166. 

2.  If  the  testator  was,  at  or  immediately  previous  to  his  death,  an  inhabi- 
tant of  a  county  of  this  State,  the  surrogate  of  that  county  gains  juris- 
diction (subdivision  1),  and  probate  cannot  be  had   in  the  first  instance 
in  another  county,  because  real  estate  devised  lies  there.     Jb. 

3.  Under  the  act  of  1837,  the  jurisdiction  of  a  surrogate  over  the  pro- 
bate of  a  will  depends  on  the  actual  existence  of  the  matters  specified  in 
the  act,  and  not  on  the  presentation  of  a  petition  or  proof  tending  to 
show  their  existence.     And  hence,  proof  may  be  introduced  in  a  col- 
lateral action  to  show  that  such  matters  did  not  exist,  upon  the  prin- 
ciple that  want  of  jurisdiction  may  always  be  shown  by  proof  of  the 
non-existence  of  jurisdictional  facts,  even  though  these  matters  may  be 
asserted  by  the  record  to  exist.     Jb. 

4.  The  appearance  before  the  surrogate  in  such  a  case,  of  a  special  guardian 
for  infants,  appointed  by  him  of  his  own  motion,  does  not  preclude  the 
infants  from  contesting  his  jurisdiction  either  to  appoint  the  guardian  or 
to  admit  the  will  to  probate.     Ib. 

5.  A  wife  living  apart  from  her  husband,  without  divorce,  or  separation 
by  consent  of  her  husband,  does  not  acquire  a  separate  domicil,  or  be- 
come an  inhabitant  of  another  place  than  that  of  his  residence,  so  as  to 
aflect  the  jurisdiction  of  the  surrogate  in  reference  to  her  estate.     N.  Y. 
Surr.  Ct.,  1867,  Paulding's  Estate,  1  Tuck.,  47. 

6.  The  surrogate  has  not  jurisdiction  to  compel  an  attorney  or  counsel  for 
a  guardian  to  account  for  moneys  of  the  infant,  or  to  punish  him  for 
injury  to  the  estate.  N.  Y.  Surr.Ct.,  1866,  Matter  of  O'Neil,  1  Tuck,  36 

7.  The  surrogate  has  no  power  to  allow  counsel  fees  of  probate  out  of  the 
estate,  except  on  consent  of  the  parties.     [6  Paige,  17.]     N.  Y.  Surr. 
Ct.,  1865,  Christy's  Estate,  1  Tuck.,  22. 

8.  Surrogate  cannot  be  required  to  approve  appeal  bond,  till  notice  of  the 
appeal  is  given  him  or  filed.     Supreme  Ct.  Sp.  T.,  1869  ?  People  ex  rel. 
Black  v.  Tucker,  1  Tuck.,  341. 

9.  Approval  of  appeal  bond  not  conforming  to  the  statute,  <tc.,  refused. 
Patullo's  Estate,  1  Tuck.,  106. 

10.  Notwithstanding  a  mandamus,  by  which  the  surrogate  has  been  ordered 
to  grant  administration  to  the  relator,  the  surrogate  may,  on  a  subse- 
quent application  on  new  facts,  grant  letters  to  a  new  applicant  who  has 
by  the  statute  a  right  prior  to  that  of  the  relator.     N.  Y.  Surr.  Ct., 
1868,  Patullo's  Estate,  1  Tuck.,  99. 

11.  The  surrogate  cannot  pay  over  to  the  general  guardian  of  an  infant,] 
money  found  in  the  surrogate's  office,  belonging  to  the  infant,  and  which 
is  neither  a  legacy  or  a  distributive  share.     N.  Y.  Surr.  Ct.,  1865,  Mat- 
ter of  Writner,  1  Tuck.,  75. 

12.  Surplus  moneys,  belonging  to  a  minor,  paid  into  the  surrogate's  court, 
may  be  ordered  to  be  applied  for  the  minor's  support     The  powers  of 
the  surrogate  in  relation  to  funds  of  this  nature  are  the  same  as  the  su- 
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preme  court  is  authorized  and  required  to  exert  in  analogous  cases. 
N.Y.  Surr.  Ct.,  18G9?  Eyer's  Estate,  1  Tuck.,  128. 

13.  A  surrogate's  decree  for  payment  to  a  judgment  creditor  might  nol 
be  satisfied  by  payment  to  the  creditor's  attorneys  of  record ;  but  ii 
such  payment  has  been  made  by  the  comptroller  of  the  city  corporation, 
pursuant  to  act  of  legislature  for  payment  of  decrees  against  a  defaulting 
administrator,  the  surrogate  cannot  interfere  and  require  payment  to 
the  creditor  from  either  the  comptroller  or  the  attorneys.     N.  Y.  Surr. 
Ct.,  1867,  Sommerville's  Estate,  1  Tuck,  76. 

14.  By  the  practice  in  the  court  of  the  surrogate  for  the  county  of  New 
York,  the  surrogate's  assistants  administer  and  certify  oaths,  which,  in 
contemplation  of  law,  are  taken  before  the  surrogate.     When  these  de- 
positions are  recorded,  the  name  of  the  surrogate  is  substituted  upon 
the  jurat  for  that  of  his  assistant,  and  the  legal  presumption  thereafter  is 
that  the  witnesses  were  examined  before  him.     N.  Y.  Surr.  Ct.,  18G7, 
Clark's  Estate,  1  Tuck.,  119. 

15.  The  effect  of  the  act  of  1837  (ch.  460,  §  71),  which  in  part  repealed 
section  1,  of  part  3,  ch.  2,  title  1,  of  the  Revised  Statutes,  was  to  restore 
to  surrogates'  courts  all  the  incidental  powers  possessed  by  them  previ- 
ous to  the  Revised    Statutes.  [24  N.  Y.,  46.]    Supreme  Ct.,  1866,  Camp- 
bell v.  Thatcher,  54  Barb.,  382. 

16.  The  petiti  o  ers  employed  counsel  to  make  out  their  account  for  set- 
tlement, and  left  with  him  their  vouchers  for  that  purpose.    He  made  up 
the  account;  and  the  sum  of  five  hundred  dollars  was  omitted ;  the 
error  was  not  discovered  until  the  account  was  presented,  and  then 
believing,  and  relying  upon   that  belief,   that   the  amount  would  be 
allowed  them  on  the  balance  known  to  be  in  their  hands  going  to  the 
person  who  had  received  such  money,  they  did  not  ask  to  have  the 
account  corrected,  but  allowed  the  error  to  pass.     The  residuary  legatee 
subsequently  refused  to  allow  the  sum  to  be  deducted  from  the  amount 
in  the  hands  of  the  executors. — Held,  that  this  might  be  regarded  as  a 
mistake  or  oversight;  and  the  surrogate  had  power  to  open  his  decree 
even  after  it  had  been  docketed  and  execution  issued,  and  to  correct 
the  error,  after  taking  proofs.     Jb. 

APPEAL,  25. 


TAXES. 

If  a  party  applying  to  have  his  name  stricken  from  the  assessment  rolls, 
states,  in  his  affidavit,  facts  merely  entitling  him  to  a  reduction  of  the  as- 
sessment, it  is  the  duty  of  the  assessors  to  make  the  reduction,  although 
the  applicant  has  asked  more  than  he  was  entitled  to.  Ct.  of  Appeals, 
1869,  People  tx  rel.  Western  R.  R.  Co.  v.  Assessors  of  Albany,  40  N.  Y., 
154, 
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TENDER. 

1.  Although  a  summons  has  been  delivered  by  plaintiff  to  the  sheriff  of  the 
county  of  defendant's  residence,  for  service  upon  the  defendant,  yet,  if 
the  defendant  tender  to  the  plaintiff  the  amount  of  the  demand  in  suit, 
before  the  actual  service  of  the  summons  upon  him  by  the  sheriff,  he 
may  bring  the  money  into  court,  and  plead  the  tender  as  a  tender  be- 
fore action  commenced.     The  delivery  of  a  summons  to  the  sheriff  is 
the  commencement  of  an  action,   only  for  the  purpose  of  defeating  the 
statute  of  limitations.     Supreme  Ct.,  1869,  Knight  v.  Beach,  Ante,  241. 

2.  Plaintiff's  attorney,  receiving  an  answer  of  tender  before  suit,  &c., 
waives  the  objection  that  the  defendant  has  not  brought  the  money 
into  court,  by  going  to  trial  upon  the  issue.     Ib. 

3.  If  it  appear  in  such  case,  that  the  money  was  tendered  before  suit,  and 
was  kept  at  all  times  in  readiness,  and  it  is  actually  paid  into  court 
upon  the  trial,  the  defendant  may  recover  his  costs.     Ib. 

TRADEMARKS. 

The  proprietor  of  a  hotel  may  maintain  an  action  against  one  who  had 
been  licensed  to  use  the  hotel  name  on  coaches,  and  who  continues  the 
use  of  the  name  after  after  his  license  has  been  revoked ;  and  the  pen- 
dency of  an  action  by  the  present  licensee  against  the  same  defendant, 
is  no  defense.  Each  may  sue  for  the  protection  of  their  respective 
rights.  [3  Sandf.,  725.]  N.  Y.  Superior  Ct.  Sp.  T.,  18G6,  Deiz  v 
Lamb,  6  Robt.,  537. 

TRIAL. 

1.  An  action,  begun  and  tried  by  the  court  without  a  jury  as  an  action  in 
equity,  seeking  equitable  relief  alone, — viz :  the  rescission  of  an  agree- 
ment and  the  restoration  of  the  parties  to  their  former  Condition, — cannot 
be  ended  as  an  action  on  the  case  for  deceit,  by  an  award  of  damages 
therefor ;  which  is  "  an  action  for  the  recovepy  of  money  only."     The 
defendant,  by  going  to  trial  before  the  court  without  objection,  does  not 
waive  his  right  to  object  to  the  trial  of  it  as  a  mere  action  to  recover 
damages  for  deceit,  without  a  jury.     Ct.  of  Appeals,  1869,  Eradley  v. 
Aldrich,  40  N.  Y.,  504. 

2.  In  an  action  in  which  specific  questions  of  fact  were  tried  by  a  jury, 
who  found  upon  them  in  favor  of  the  plaintiff,  a  motion  by  the  defend- 
ant for  a  new  trial  of  such  questions  was  denied  at  the  trial,  and  there- 
upon the  court,  without  jury,  proceeded  with  the  further  trial  of  the  is- 
sues in  the  action. — Held,  that  it  was  not  error  for  the  court  to  reject 
evidence  which  only  bore  upon  questions  of  fact  which  had  been  passed 
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on  by  the  jury.     Buffalo  Superior  Ct.t  1869,  Tomlinson  v.  Miller,  Antr, 
36! 

3.  A  direction  of  the  court  limiting  the  number  of  impeaching  witnesses 
on  each  side,  does  not  limit  the  right  of  cross-eocamination.     Supreme 
Ct.,  1668,  Peopje  v.  Haynes,  88  How.  Pr.,  369. 

4.  The  admission  in  evidence,  of  an  instrument  without  any  authentica- 
tion, or  proof  of  a  signature,  notwithstanding  a  mere  general  objection 
that  it  is  incompetent,  cannot  be  sustained.     N.  Y.  Superior  Ct.,  1868, 
Moses  v.  Banker,  7  Holt.,  441. 

5.  Evidence,  which  though  in  itself  irrelevant,  may  be  made  so  by  other 
evidence,  may  be  admitted,  subject  to  being  struck  out  on  motion,  or  to 
having  the  jury  directed  to  disregard  it,  if  not  made  relevant.     Folha- 
mus  v.  Moser,  7  Rolt.,  489. 

6.  A  question  to  a  witness,  whether  he  was  a  member  of  a  certain  firm, 
does  not  necessarily  call  for  a  conclusion  of  law  ;  for  if  there  were  an 
agreement  on'the  subject  the  inquiry  would  be  competent.     But  a  mere 
general  answer,  that  he  did  not  so  consider  himself,  amounts  to  nothing 
as  evidence.     Supreme  Ct.,  1864,  Walsh  v.  Kelly,*  42  Barb.,  98;  S.  C., 
27  How.  Pr.,  359. 

7.  So,  a  question  whether  the  firm  owned  certain  goods,   is  admissible; 
and  it  is  for  cross-examination  to  show,  if  necessary,   that  the  answer 
relates  only  to  a  conclusion  of  law.     Ib. 

8.  Evidence  of  ill  feeling  between  the  wives  of  the  parties  to  an  homi- 
cide, is  not  admissible   without  proof  of  prisoner's  knowledge  of  it; 
and  its  admission,  without  following  it  with  such'proof,  may  be  regarded 
as  error,  although  no  motion  to  strike  it  out  was  made.     Supreme  Ct., 
1866,  Hackett  v.  People,  54  Barb.,  370. 

9.  Although  the  question  whether  there  had  been  a  delivery  of  a  deed,  is  to 
some  extent  a  question  of  "  intent,"  it  need  not  necessarily  be  submitted 
to  a  jury  ;  and  where  the  proof  is  such  as  to  repel  a  presumption  of  any 
intention  to  deliver,  it  is  proper  for  the  court  to  withdraw  the  question 
from  the  jury.     N.  T.  Superior  Ct.,'  1869,  Games  v.  Platt,  Ante,  42. 

10.  The  office  of  a  jury  is  to  find  facts  upon  conflicting  evidence.     If  there 
is  no  dispute,  and  the  proof  is  clear,  it  is  the  duty  of  the  court  to  apply 
the  law  and  pronounce  judgment.     And  even  where  the  evidence  is  not 
wholly  on  one  side,  yet  if  a  verdict  would  be  set  aside  as  being  against 
the  clear  weight  of  the  evidence,  the  court  should  direct  the  verdict. 
Jb. 

11.  The  plaintiff  may  treat  simultaneous  injuries  to  person  and  chattels  as 
one  cause  of  action ;  and  if  the  defendant  treats  them  in  his  answer  as 
one  cause  of  action,  a  general  verdict  is  proper ;  or  if  not  proper,   the 
direction  of  the  judge  to  enter  the  verdict  as  a  general  one  can  only  be 
reviewed  in  the  same  manner  as  a  decision  admitting  or  excluding  evi- 


*  Affirmed  in  40  N.   K,  556,  without  discussing  these  points. 
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dence.     N.  Y.  Superior  Ct.,  18G7,  Hicenbothem  v.  Lowenbein,  6  RoU., 
557. 

12.  In  an  action  on  a  contract  for  the  sale  of  wood,  to  be  inspected,  the 
inspector  having  testified  that  he  measured  the  dimensions  of  height 
and  width  by  his  eye,  as  was  his  custom, — Held,  that  it  was  proper  to 
charge  the  jury  that  they  were  to  determine  his  capacity  to  measure 
correctly  in  that  way,  and  that  the  plaintiff  would  not  be  bound  by  any 
estimate  of  the  inspector,  unless  they  were  of  opinion  that  his  eye  was, 
on  a  question  of  measurement,  as  reliable  as  a  measuring  rod.    Supreme 
Ct.,  1869,  McAndrews  v.  Santee,  Ante,  408. 

13.  The  rule  that  if  the  judge  in  his  charge  assumes  a  fact  to  be  proven, 
concerning  which  there  is  contradictory  proof,  or  no  proof  at  all,  it  is 
incumbent  on  counsel  to  call  his  attention  to  the  matter,  at  the  time,  so 
that  if  it  be  a  mere  error,  the  judge  may  correct  it, — does  not  apply 
where  the  assumption  is  not  expressed  in  language.     It  would  be  push- 
ing the  rule  too  far,  to  conjecture  what  mental  assumptions  he  has  made, 
in  order  to  arrive  at  a  supposed  conclusion.     N.  Y.   Superior  Ct.,  .1868, 
Games  v.  Platt,  6  Robl.,  270. 

14.  If  the  judge  incorrectly  charges  the  law  to  the  jury,  and  such  error 
may  have  injuriously  affected  the  party,  and  he  has  excepted  thereto, 
he  need  not,  in  order  to  place  himself  ir.  position  to  correct  that  error, 
request  the  judge  to  charge  correct  propositions  which  are  antagonistic 
to  his  charge^  nor  request  him  to  submit  matters  of  fact  to  the  jury.  Ib. 

15.  Plaintiff's  complaint  alleged  that  defendant  caused  excavations  to  be 
made  on  a  lot  and  the  sidewalk   in   front  thereof,  in  the  city  of  New 
York,  and  negligently  left  the  excavation  without  guards,  whereby  the 
plaintiff,  lawfully  passing  by,  fell  and  was  injured.     On  the  trial  it  was 
proved  that  the  defendant  was  the  contractor  for  building  an  edifice  at 
the  place  in  question,  but  did  not  make  the  excavation,  nor  occupy  or 
use  any  part  of  the  excavation,  but  that  he  had  put  up  a  pile  of  bricks 
in  the  street,  the  effect  of  which  was  to  darken  the  way,  and  that  in 
the  darkness  plaintiff  fell  into  the  excavation;   and  the  judge  charged 
the  jury  that  they  were  to  determine  whether  the  defendant  occupied 
or  used  the  excavation,  and  if  he  did,  whether  he  neglected  to  put  up 
guards  and  lights. — Held,  that  a  general  motion  to  dismiss  the  complaint 
at  the  conclusion  of  this  evidence,  was  not  sufficient  to  enable  the  de- 
fendant to  raise,  upon  appeal,  the  objection  that  the  proof,  and  a  verdict 
for  the  plaintiff  thereon,  were  not  within  the  scope  of,  or  sustained  by 
the  pleadings.     N.  Y.  Superior  Gt.,  1869,  Doyle  v.  Mulren,  Ante,  258. 

16.  Upon  the  facts  proved  in  this  case,  the  liability  of  the  defendant  did  not 
depend  upon  his  occupancy  or  possession  of  the  excavation.     Ib. 

17.  Facts  on  which  the  question  of  undue  influence  should  have  been'sub- 
mitted  to  the  jury.     Bolton  v.  Jacks,  6  Itobt.,  166. 

ACTION,  3,  4  ;  ADJOURNMENT  ;  CALENDAR  ;  ERROR  ;   EXCEPT/ONS  ;  JUDG- 
MENT, 3  ;   NEW  TRIAL  ;  NOTICE,  2  ;    QUESTIONS  OF  LAW 
AND  FACT  ;   WITNKSS. 
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TRUSTS  AND  TRUSTEES. 

1.  Under  1  Rev.  Stat.,  729,  §§  57,  63,  creditors  can  only  reach  the  surplus 
of  income  beyond  the  sum  that  may  be  necessary  for  the  support  of  the 
defendant    He  has  a  right  to  be  supported  in  his  accustomed  manner  of 
living,  and  is  not  bound  to  contribute  to  such  support  by  labor  or  other- 
wise.    [2  Barb.  Ch.,  79.]     X.  Y.   Superior  Ct.  Sp.  T.,  1866,  Moulton  v. 
De  ma  Carty,  6  Robt.,  533. 

2.  Where  a  trustee  fails  to  execute  a  trust,  and  invest  money  ibr  the  main- 
tenance of  an  infant  during  minority,  and  to  accumulate  the  surplus  in- 
come of  the  investments  as  directed,  equity  will  charge  interest  against 
him  with  rests,  though  he  may  not  have  used  the  trust  money,  and  in- 
dependent  of  any  question  of  intention.      Ct.  of  Appeals,  1869,  King  v. 
Talbot,  40  N.   Y.,  76 ;  affirming  S.  C.,  50  Barb.,  453. 

3.  The  rate  of  interest,  in  the  discretion  of  the  court,  may  be  fixed  at  less 
than  the  full  legal  rate.     Ib. 

4.  Mode  of  stating  the  accounts.     Jb. 

5.  The  fact  that  the  instrument  creating  the  trust  directs  the  fund  to  be 
placed  at  interest,  and  expressly  leaves  the  mode  of  investment  to  the 
discretion  of  the  executor,  does  not  authorize  him  to  invest  in  any  se- 
curities he  pleases.     His  first' duty  is  to  place  the  fund  in  a  state  of  se- 
curity.   Ho  is  not  at  liberty  to  invest  in  the  stock  of  corporations.  Jb. 

6.  The  trustee  is  bound  to  employ  such  diligence  and  prudence  as,  in  gen- 
eral, prudent  men  of  discretion  and  intelligence  in  such  matters  employ 
in  their  own  like  affairs.     This  necessarily  excludes  all  speculations,  in- 
vestments for  uncertain  and  doubtful  rise,  and  everything  that  does  not 
take  into  view  the  nature  and  the  object  of  the  trust,  and  the  conse- 
quences of  a  mistake.     The  preservation  of  the  fund,  and  the  procure- 
ment of  a  just  income,  are  the  primary  objects.     Jb. 

7.  The  trustee  of  a  fund  for  the  benefit  of  infants,  with  a  valid  limitation 
over  upon  their  death,  having  applied  capital  to  their  use; — Held,   that 
as  the  court  had  no  power  to  break  in  upon  the  capital,  he  could  not  be 
ordered  to  pay  over  more  to  the  infants,  nor  have  an  accounting  to 
sanction  payments  of  capital  already  made;  but  the  court  must  treat  the 
whole  corpus  as  still  in  existence.     [6  Paige,   136;    11  Id.,  185;    10 
Barb.,  552.]   N.  T.  Superior  Ct.  Sp.  T.,  1867,  Been  v.  Cozzeus,  7  Robt.,  178. 

8.  A  trustee  in  such  a  case,  having  neglected  to  keep  the  fund  invested,  as 
directed  by  the  trust,  but  having  mingled  it  with  his  own  funds,  and 
used  it,  claiming  to  have  appropriated  the  whole  of  it,  in  a  manner  not 
authorized,  although  for  the  benefit  of  the  cestuis  qne  trust, — should  be 
removed,  although  he  had  done  this  through  a  want  of  a  proper  under- 
standing of  his  duty,  and  with  a  good  intent     Ib.  , 

9.  Administrator's  deposit  of  the  trust  moneys  in  his  own  name,  in  banks 
at  which  he  was  hi  the  habit  of  obtaining  discounts,  is  a  use,  within  the 
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rule,  as  to  charging  interest.     [11  Ves.,  59  ;   1  Wms.  on  Ex.,  1312.] 
Y.  Sun:  Ct.,  1806,  Prescott's  Estate,  1  Tuck.,  430. 


VARIANCE. 

In  an  action  on  an  agreement  to  exchange  bonds  of  a   corporation  for 
stock,  an  omission  in  the   complaint   to  allege    the  provisions  of  the 
agreement  in  reference  to  interest  coupons, — Held,  not  a  material  vari- 
ance.    Buffalo  Superior  Ct.,  1869,  Tomlinson  v.  Miller,  Ante,  364. 
APPEAL,  17,  21;  CONVICTION,  2. 


VERIFICATION. 

A  petition  for  the  probate  of  a  will  may  be  verified  before  a  commissioner 
of  deeds;  for  such  officers  have  general  power  to  administer  oaths 
where  the  law  does  not  provide  otherwise.  N.  Y.  Superior  Ct.,  1863, 
Bolton  v.  Jacks,  6  Robt.,  166. 


WAIVER. 
DIVORCE,  3 ;   INFANT,  1. 

WILLS. 

1.  The  better  opinion  appears  to  be  that  the  mere  formal  execution  of  a 
will  is  sufficient  if  it  conforms  to  the  law  of  the  country  where  made.* 
[8  Paige,   446,  519.]        N.  Y.  Surr.  Ct.,  1869,  Alexander's  Estate,  1 
Tuck.,  114. 

2.  Law  of  the  domicil  applied  to  determine  capacity  as  to  age  to  make 
will  of  personalty.     N.  Y.  Stirr.  Ct.,  1868,  Davison's  Estate,  1  Tuck.,  479. 

3.  Two  instruments,  executed  and  attested  at  the  same  time  by  a  testator, 
are  not  to  be  refused  probate,  merely  because  of  repugnancy  in  their  pro- 
visions.    Supreme  Ct.,  1869,  Matter  of  Forman,  54  Barb.,  274;  affirming 
1  Tuck.,  205. 

4.  The  testator  may  be  regarded  as  having  "  subscribed'1  the  will,  within 
the  statute,  by  acknowledging  his  name  written  there  by  another  person ; 
but  the  improbability  of  a  business  man's  doing  so,  is  to  be  considered 


*  This  rule  has  been  introduced  by  statute  in  several  States, — e.  g.,  Con- 
necticut statutes  of  1866.    Irwin's  Appeal,  33  Conn.,  129.    The  New  York 
rule  as  to  wills  of  personalty  refers  to  the  law  of  the  domicil  at  death. 
Moultrie  v.  Hunt,  23  N.  Y.,  394. 
N.S.— VOL.VH.— 35. 
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when  there  is  some  evidence  against  the  genuineness  of  the  paper.     N. 
Y.  Surr.  Ct.,  1864?  Merchant's  Estate,  1  Tuck.,  151. 

5.  A  will  subscribed  by  a  mark,    instead  of  by  handwriting,  cannot  be 
proven  at  all,  if  one   of  the  two  necessary  witnesses  cannot  be  pro- 
duced;  for  no  proof  of  the  testator's  handwriting  can  be  given  where 
his  subscription  is  not  made  in  handwriting.     N.  T.  Surr.  Ct.,  1867  ? 
Walsh's  Estate,  1  Tuck.,  132. 

6.  Under  the  New  York  statute,  which  requires  testator  and  witnesses  to 
subscribe  at "  the  end  of  the  will,"  a  signature  by  the  testator,  with  those 
of  the  witnesses,  below  the  usual  attestation  clause,  is  good,  although  a 
seal  was  affixed  above  the  attestation  clause.     A''.  Y.  Surr.  Ct.,  1869, 
Cohen's  Estate,  1  Tuck.,  286. 

7.  The   words  addressed   by   the  decedent   to  and   heard   by   both  the 
subscribing  witnesses,  "  Will  you  witness  my  will  ?  "   or,  "  I  want  you 
to  witness  my  will,"  constitute  a  sufficient  acknowledgment,  declaration, 
and  rogation.     N.  Y.  Surr.  Ct.,  18G9,  Harder's  Estate,  1  Tuck.,  426. 

8.  A  request  to  sign  as  witnesses,  without  a  declaration  that  the  paper  is 
a  will,  is  not  enough.     N.  Y.  Surr.  Ct.,  18G8  't  Hams'  Estate,  1   Tuck., 
293. 

9.  Where  the  witnesses  to  a  will  swore,  on  their  direct  examination,  to 
the  contents  of  a  printed  deposition  which  set  forth  the  observance  of 
all   the  necessary  legal  formalities  in  the  execution  of  a  will,  and  on 
their  cross  examination,  on  question  and  answer,  swore  that  these  for- 
malities were  not  observed,  probate   was   denied.     N.    Y.   Surr.   Ct., 
1867,  Smith's  Estate,  1  Tuck.,  227. 

10.  The  witnesses  in  such  case  not  being  professional  men  of  the  law,  and 
not  having  consulted  the  statute,  no  presumption  of  the  observance  of 
the  necessary  formalities  arises.     Ib. 

11.  Where  the  attesting  witnesses  contradict  each  other  as  to  the  formali- 
ties of  execution,  the  probate  court  is  not  therefore  bound  to  pronounce 
against  the  validity  of  the  will;  but  may,  in  such  case,  upon  the  circum- 
stances, give  credence  to  the  affirmative  rather  than  to  the  negative  tes- 
timony [2  Curt,  433;  3  Curt,  151 ;    4   Notes  of  Cases,  620;  2  Robt., 
441] ;  and  to  testimony  of  a  professional,  rather  than  that  of  non-pro- 
fessional, witnesses.     N.    Y.   Surr.    Ct.,   1867,  Humphrey's  Estate,    1 
Tuck.,  142. 

12.  Various  points  of  evidence  as  to  proof  of  handwriting,  and  use  of 
photograph  of  will, — ruled.  •  Merchants'  Estate,  1  Tuck.,  151. 

13.  Effect  of  conflict  or  uncertainty  in  witnesses'  testimony  as  to  publica- 
tion.    Matter  of  Forman,  54  Barb.,  274;  affirming  1  Tuck.,  205;  New- 
ton's Estate,  1  Tuck.,  349;  Laurence's  Will,  Id.,  243;  Hopper's  Estate, 
Id.,  378 ;  Merchant's  Estate,  Id.,  151. 

14  One  claiming  as  legatee  under  an  alleged  lost  or  destroyed  will  of 
a  prior  date  to  a  will  propounded  before  the  surrogate,  may  be  ad- 
mitted to  contest  the  probate,  upon  his  commencing  an  action  in  the 
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supreme  court  to  establish  there  the  destroyed  .will.     N.  Y.  Surr.  Ct.t 
1869,  Chittenden's  Estate,  1  Tuck.,  135. 

15.  The  statute  requiring  the  surrogate  to  be  satisfied  of  the  "  genuineness 
and  validity"  of  a  will,  before  admitting  it  to  probate,  has  reference  only 
to  the  factum.     He  will  not  consider  the  legality  of  its  provisions.     N. 

Y.  Surr.  Ct.,  1SG7,  Mclaughlin's  Estate,  1  Tuck.,  79. 

16.  A  will  once  proved  as  a  will  of  personalty  may  afterwards,  on  discovery 
of  real  property,  be  proven  as  a  will  of  real  estate,  but  in  that  case  it 
must  be  recorded  anew  by  the  surrogate.  N.  Y.  Surr.  Ct.,  1868,  Smith's 
Estate,  1  Tuck.,  108. 

17.  When  an  exemplified  copy  of  a  foreign  will  is  produced  for  the  pur- 
pose of  obtaining  letters  here,  under  3  Rev.  Stat.,  5th  ed.,  152,  §  81, — 
an  exemplification  of  the  proofs  is  not  necessary,  as  was  required  under 
the  act  of  1813  [1  Hill,  540],  for  the  only  question  is  the  genuineness 

•  of  "the  foreign  record. ,   N.  Y.  Surr.  Ct.,  18G5,  Levy's  Estate,  1  Tuck.,  20. 

18.  An  exemplified  copy  of  a  paper  executed  conformably  to  the  lex  loci, 
by  a  citizen  of  this  State,  while  temporarily  absent  therefrom,  cannot  be 
received  by  the  surrogate,  and  letters  testamentary  issued  thereon.   But 
the  original  maybe  proved.     N.  Y.  Surr.  Ct.,  1869,  Alexander's  Estate, 
1  Tuck.,  114. 

19.  It  is  the  duty  of  the  surrogate  to  declare  the  revocation  of  a  will 
which  has  been  proved,  whenever  the  fact  constituting  revocation  ap- 
pears.    Thus,  where  the  fact  of  the  subsequent  marriage  of  an  unmar- 
ried woman  testatrix,  was  proved  for  the  first  time  on  final  accounting, 
a  decree  of  intestacy,  &c.,  was  made.     N,  Y.  Surr.  Ct.,  1868,  Davis's 
Estate,  1  Tuck.,  107. 

20.  An  application  to  revoke  probate,  and  open  the  proceeding  again» 
made  by  one  who  without  good  excuse  neglected  to  oppose  the  pro- 
bate, may  properly  be  refused,  if  the  time  to  file  allegations  under  the 
statute  has  not  expired.     N.  Y.  Surr.  Ct.,  1869,  Fay's  Estate,  1  Tuck., 
405. 

21.  A  gift,  in  a  will,  to  an  executor,  of  a  sum  of  money  as  a  compensation 
for  services,  in  addition  to  commissions,  or  the  appointment  of  the  exe- 
cutor as  legatee  in  trust,  or  trustee  of  real  estate,  for  the  purpose  of  the 
will,  is  not  a  beneficial  provision  which  is  foneited  by  his  acting  as  a 
witness,  and  testifying  to  prove  the  will,  under  2  Rev.  Stat,  55,  §  50. 
Supreme  Ct.,  1867,  Pruyn  v.  Brinkerhoff,  Ante,  400. 

22.  A  person,  named  as  the  executor  in  the  will,  can  be  examined  on  its 
probate,  where  he  is  also  a  subscribing  witness.     N.  Y.  Surr.  Ct.,  1867, 
Levy's  Estate,  1  Tuck.,  87. 

23.  Where  a  witness,  disqualified  from  taking  a  legacy,  was  one  of  the 
next  of  kin,— Held,  that  the  valid  legacies  must  abate,  so  far  as  neces- 
sary to  allow  him  to  take  his  full  distributive  share,  as  if  the  testator 
had  died  intestate.     N.  Y.  Surr.  Ct..  1866,  Smith's  Estate,  1  Tuck.,  83. 


543  ABBOTTS'  PRACTICE  DIGEST. 


WITNESS. 

1.  If  a  witness  served  with  a  subpoena  duces  tecum,  appears,  but  omits  to 
produce  the  documents  specified  in  the  subpoena,   the  applicant,  on 
making  affidavit  to  their  materially,  may  have  an  order  to  show  cause 
why  an  attachment  should  not  issue.     N.  Y.  Surr.  Ct.,  1867,  OToole's 
Estate,  1  Tuck,  39. 

2.  In  a  husband's  action  for  enticing  away  his  wife,  the  defense  being  his 
ill  treatment  of  her,  and  his  introducing  a  lewd  woman  into  his  house, 
he  cannot,  when  examined  as  a  witness  for  defendant,  refuse  to  answer 
on  the  ground  that  his  wife  is  concerned  or  may  .be  affected  thereby. 
M  T.  Superior  Ct.  Sp.  T.,  1867,  Taylor  v.  Jennings,  7  Robt.,  581. 

3.  The  act  of  18G7  explained,  as  having  no  reference  to  cases  where  a  hus- 
band or  wife  is  called  as  a  witness  against  himself  or  herself.     Ib. 

4.  In  a  probate  proceeding,  the  Code,  as  it  stood  in  January,  1869,  did 
not  disqualify  a  widow  who  contested  a  will,  from  testifying,  the  heir- 
at-law  being  also  a  contestant.     The  person  named  as  executor  is  not, 
before  probate,  regarded  as  executor,  within  the  meaning  of  the  statute 
as  to  testifying  to  communications.     N.  Y.  Surr.  Ct.,  1869,  Dietrich's 
Estate,  1  Tuck.,  129. 

5.  In  a  divorce  suit,  after  judgment  dissolving  the  marriage,  a  party  is  not 
competent  as  a  witness,  upon  a  refence  for  the  purpose  of  ascertaining 
whether  the  judgment  was  valid  or  should  be  vacated.     But  if  his  testi- 
mony was  not  material,  or  no  objection  was  taken,  the   admission  of 
such  witness  is  not  ground  for  refusing  to  confirm  the  report.     N.  Y. 
Superior  Ct.  Sp.  T.,  1866,  Lincoln  v.  Lincoln,  6  Robt.,  525. 

6.  The  fact  that  a  witness,  by  giving  his  testimony,  may  thereby  lay  him- 
self open  to  a  civil  suit,  will  not  privilege  him  from  testifying.     Nor,  if 
the  testimony  is  material  to  the  issue,  can  he  refuse  to  answer,  on  the 
ground  that  his  testimony  will  tend  to  disgrace  him.     N.  Y.  Superior 
Ct.  Sp.  T.,  1867,  Taylor  v.  Jennings,  7  Robt.,  581. 

7.  Although,  as  a  general  rule,  a  prisoner  may  be  convicted  on  the  sole 
uncorroborated  testimony  of  an  accomplice,  and  the  question  of  the 
credibility  of  the  accomplice  belongs  to  the  jury ;  yet  this  rule  is  sub- 
ject to  exceptions.     If  the  jury  find  the  witness  has  sworn  corruptly 
false  in  one  material  thing,  they  must  disregard  his  testimony ;  and  upon 
this  principle  it  is  not  competent  for  the  jury  to  convict  a  prisoner,  in- 
dicted for  subornation  of  perjury,  upon  the  uncorroborated  testimony  of 
the  perjured  witness,  that  he  commmitted  such  perjury  upon  the  sub- 
ornation of  the  defendant.     [5  Cow.,  243.]     Ct.  of  Appeals,  1869,  Peo- 
ple v.  Evans,  40  N.  Y.,  1. 

8.  A  witness  is  not  incompetent  to  testify  because  an  accomplice.  Such  ad- 
mitted fact  affects  credibility  only,  and  it  is  for  the  jury  to  say,  whether 
her  statement  was  credible,  and  a  safe  reliance  for  a  verdict  against  the 
the  party  charged.    Such  is  now  the  settled  rule  in  this  State,  even 
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where  the  accomplice  stands  entirely  uncorroborated.  [1  Denio,  83  ; 
16  N.  iY,  344-352;  21  N.  Y.,  578-9;  5  Park.  Cr.,  120;  see  also  1 
Greenleaf  on  Ev.,  §§  380,  381.]  But  verdicts  rendered  on  the  testimony 
of  confederates,  wholly  uncorroborated,  are  of  doubtful  propriety,  and 
will  not  in  general  be  allowed  to  stand,  if  the  witnesss  be  otherwise  at 
all  impeached.  Supreme  Ct.,  1868,  People  v.  Haynes,  38  How.  Pr., 
369. 

9.  The  right  of  the  accused  should  not  be  prejudiced  by  confirmation  on 
immaterial  points,  or  as  to  facts  which  in  no  way  connect  him  with  the 
offense.     Ib. 

10.  On  an  indictment  of  a  man  for  attempting  to  produce  an  abortion, 
which  was  unsuccessful,  the  woman  who  was  the  subject  of  the  attempt 
was  the  principal  witness. — Held,  that  corroboration  of  her  testimony 
must  be  as  to  some  fact  going  to  prove  or  disprove  the  offense;  and 
that  it  was  error  to  charge  the  jury  that  they  might  consider  as  corro- 
borative, the  testimony  of  a  physician  subsequently  employed  by  the 
accused,  as  to  his  attendance  on  the  woman  in  her  confinement.     Su- 
preme Ct.,  1863,  Frazer  v.  People,  54  Barb.,  306. 

•11.  Upon  the  impeachment  of  a  witness  by  testimony  of  bad  character, 
the  point  to  be  reached  by  the  proof,  is  her  standing  for  truth  and  ver- 
acity at  the  time  she  testified.  [30  Vt,  397.]  It  is  practicably  impossi- 
ble to  limit  the  scope  of  the  answer  to  any  particular  period.  The 
present  character  is  the  point  in  issue.  [3  Ind.,  70;  19  Ind.,  400;  21 
Ind.,  493.]  Supreme  Ct.,  1868,  People  v.  Haynes,  38  How.  Pr.,  369. 

12.  When  a  case  is  sought  to  be  established  by  the  testimony  of  an  ac- 
complice who  stands  in  the  main,  if  not  wholly,  uncorroborated,  it  is 
due  to  the  party  accused,  and  to  the  cause  of  justice,  that  none  but  evi- 
dence clearly  admissible  under  the  severest  test  should  be  allowed,  and 
that  none  in  the  least  bearing  on  the  question  of  credibity,  and  admissi- 
ble, should  be  excluded.     Ib. 

13.  The  rule  that  the  credit  of  a  witness  may  be  impeached  by  proof  that 
he  has  made  either  verbal  or  written  statements  out  of  the  court,  con- 
trary to  what  he  swears  at  the  trial,  provided  he  has  been  previously 
cross  examined  as  to  such  alleged  statements,   and  provided  that  such 
statements  are  upon  a  point  material  to  the  question  in  issue, — is  con- 
fined to  what  the  witness  has  himself  said  or  done.     It  does  not  allow 
impeachment  by  proving  that  statements  had  been  made  in  Iris  presence 
as  to  a  material  fact,  which  he  has  testified  he  had  no  knowledge  of.   Ct. 
of  Appeals,  1869.  Gandolfo  v.  Appleton,  40  A'  Y.,  533. 

14.  On  the  second  trial  of  an  action  on  a  contract,  the  defendant  and  his 
•witness  testified  to  the  terms  of  the  contract,  and  stated  that  it  was  on 
a  certain  condition  ;  and  on  cross-examination  each  stated  that  he  had 
testified  to  that  condition  on  the  former  trial.— Held,  that  the  condition 
being  material  to  the  merits  of  the  controversy,  it  was  proper  to  permit 
the  plaintiff  to  prove  that  on  the  former  trial  defendant  and  his  witness, 
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in  testifying  to  the  contract,  omitted  to  state  such  a  condition.     Su- 
preme Ct.,  18G9,  McAndrews  v.  Santee.  Ante,  408. 

15.  Such  evidence  is  admissible,  as  in  the  nature  of  an  admission  as 
against  the  party,  and  of  impeaching  evidence  against  the  witness. 
76. 

'I CONTEMPT,  1;  EVIDENCE,  tit.   Burden  of  Proof,  7;  tit.    Opinions  of  Wit- 
nesses; tit.  Particular  Facts  and  Issues,  3. 


THE     END. 
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